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STATE  OF  NEW  YORK, 


NswBLL  V.  Pbopls  €x  rd.  Phblps. 

The  act  of  lOtfa  Jolj  1851,  fbr  the  completion  of  the  Erie  Canal  enlargement, 
was  tmconatitational,  and  contracts  made  in  pnrsnance  of  it,  were  Toid* 
It  violates  the  constitational  proyision  that  the  surplus  of  the  canal  reye- 
nnes  shall  be  applied,  in  each  fiscal  year,  to  the  completion  of  the  canals ; 
it  ^plies  part  of  soch  revenues  to  the  payment  of  interest  \  it  authorises 
the  contracting  of  a  debt  by  the  state ;  and  it  withdraws  the  residue  of  the 
canal  revenues,  after  the  completion  thereof,  from  the  general  expenses  of 
the  government. 

People  V.  Newell,  13  Barb.  86,  overruled ;  Rodman  v.  Muns<m,  Ibid.  63, 
188,  affinned. 

Writ  op  Error  to  the  Supreme  Court,  sitting  in  the 
third  district,  where  a  peremptory  mandamvs  had  been 
awarded  against  the  plaintiff  in  error. 

This  was  a  suit  commenced  by  mandamus^  on  the  rela- 
tion of  Erastus  R.  Phelps  against  George  W.  Newell, 
auditor  of  the  canal  department,  to  compel  him  to  draw 
his  warrant  upon  the  state  treasurer  for  the  amount  of 
an  award  by  the  canal  commissioners  in  lavor  of  the 
relator,  under  a  contract  for  the  enlargement  of  the  Erie 
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canal.    The  sole  question  considered  on  this  appeal  was^ 
as  to  the  constitutionality  of  the  act  of  1851. 

*The  question  arose  under  the  following  pro- 
visions of  the  constitution  of  1846,  article  viL : 

"  After  paying  the  expenses  of  collection,  superintend- 
ence and  ordinary  repairs,  there  shall  be  appropriated 
and  set  apart,  in  each  fiscal  year,  out  of  the  revenues  of 
the  state  canals,  commencing  on  the  first  day  of  June 
1846,  the  sum  of  $1,300,000,  until  the  first  day  of 
June  1865,  and  from  that  time,  the  sum  of  $1,700,000 
in  each  fiscal  year,  as  a  sinking  fund,  to  pay  the  interest, 
and  redeem  the  principal  of  that  part  of  tiie  state-debt, 
called  the, canal  debt,  as  it  existed  at  the  time  first  afore- 
said, and  including  $300,000  then  to  be  borrowed,  until 
the  same  shall  be  wholly  paid ;  and  the  principal  and 
income  of  the  said  sinking  fund  shall  be  sacredly 
applied  to  that  purpose.  (§  1.) 

"After  complying  with  the  provisions  of  the  first  sec- 
tion of  this  article,  there  shall  be  appropriated  and  set 
apart  out  of  the  surplus  revenues  of  the  state  canals,  in 
each  fiscal  year,  commencing  on  the  first  day  of  June 
1846,  the  sum  of  $350,000,  until  the  time  when  a  suf- 
ficient sum  shall  have  been  appropriated  and  set  apart 
under  the  said  first  section,  to  pay  the  interest  and 
extinguish  the  entire  principal  of  the  canal  debt;  and 
after  that  period,  then  the  sum  of  $1,500,000  in  each 
fiscal  year,  as  a  sinking  fund,  to  pay  the  interest  and 
redeem  the  principal  of  that  part  of  the  state  debt  called 
the  general-fund  debt,  including  the  debt  for  loans  of 
the  state  credit  to  railroad  companies  which  have  failed 
to  pay  the  interest  thereon,  and  also  the  contingent  debt 
on  state  stocks  loaned  to  incorporated  companies  which 
have  hitherto  paid  the  interest  thereon,  whenever  and 
as  far  as  any  part  thereof  may  become  a  charge  on  the 
treasury  or  general  fund,  until  the  same  shall  be  wholly 
paid;  and  the  principal  and  income  of  the  said  last- 
mentioned  sinking  fund  shall  be  sacredly  applied  to  the 
10 
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purpose  aforesaid ;  and  if  the  payment  of  any  part  of 
the  moneys  to  the  said  sinking  fund  shall,  at  any  time, 
be  deferred,  by  reason  of  the  priority  recognised  in  the 
first  section  of  this  article,  the  sum  so  deferred,  with 
quarteriy  *interest  thereon,  at  the  then  current  r  :,,  ^  ^ 
rate,  shall  be  paid  to  the  last-mentioned  sinking  '• 
fund,  as  soon  as  it  can  be  done,  consistently  with  the 
just  rights  of  the  creditors  holding  said  canal  debt. 
(§  2.) 

"After  paying  the  said  expenses  of  superintendence 
and  repairs  of  the  canals,  and  the  sums  appropriated  by 
the  first  and  second  sections  of  this  article,  there  shall  be 
paid  out  of  the  surplus  revenues  of  the  canals,  to  the 
treasury  of  the  state,  on  or  before  the  thirtieth  day  of 
September,  in  each  year,  for  the  use  and  benefit  of  the 
general  fund,  such  sum,  not  exceeding  $200,000,  as  may 
be  required  to  defray  the  necessary  expenses  of  the  state ; 
and  the  remainder  of  the  revenues  of  the  said  canals 
shall,  in  each  fiscal  year,  be  applied,  in  such  manner  as 
the  legislature  shall  direct,  to  the  completion  of  the  Erie 
Canal  enlargement,  and  the  Genesee  Valley  and  Blade 
River  canals,  until  the  said  canals  shall  be  completed. 
(§3.) 

•"The  legislature  shall  not  sell,  lease,  or  otherwise  dis- 
pose of  any  of  the  canals  of  the  state ;  but  they  shall 
remain  the  property  of  the  state,  and  under  its  manage- 
ment for  ever.  (§  6.) 

"The  state  may,  to  meet  casual  deficits  or  failures  in 
revenues,  or  for  expenses  not  provided  for,  contract 
debts ;  but  such  debts,  direct  and  contingent,  singly  or 
in  the  aggregate,  shall  not  at  any  time  exceed  $1,000,000; 
and  the  moneys  arising  from  the  loans  creating  such 
debts,  shall  be  applied  to  the  purpose  for  which  they 
were  obtained,  or  to  pay  the  debt  so  contracted,  and  to 
no  other  purpose  whatever.  (§  10.) 

"In  addition  to  the  above-limited  power  to  contract 
debts,  the  state  may  contract  debts  to  repel  invasion, 
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suppress  insurrection,  or  defend  the  state  in  war;  but 
the  money  arising  from  the  contracting  of  such  debts, 
shall  be  applied  to  the  purpose  for  which  it  was  raised, 
or  to  repay  such  debts,  and  to  no  other  purpose  what- 
ever. (§11.) 

"  Except  the  debts  specified  in  the  tenth  and  eleventh 
sections  of  this  article,  no  debt  shall  be  hereafter  con- 
tracted, by  or  on  behalf  of  this  state,  unless  such  debt 
shall  be  authorized  by  a  law,  for  some  single  work  or 
object,  to  be  distinctly  specified  therein ;  and  such  law 
shall  impose  and  provide  for  *the  collection  of  a 


12] 


direct  annual  tax  to  pay,  and  sufficient  to  pay, 


the  interest  on  such  debt  as  it  falls  due,  and  also  to  pay 
and  discharge  the  principal  of  such  debt,  within  eighteen 
years  from  the  time  of  the  contracting  thereof.  No  such 
law  shall  take  effect,  until  it  shall,  at  a  general  election, 
have  been  submitted  to  the  people,  and  have  received  a 
majority  of  all  the  votes  cast  for  and  against  it,  at  such 
election."  (§12.) 

On  the  10th  July  1851,  the  legislature  passed  an  act, 
entitled,  "An  act  to  provide  for  the  completion  of  the 
Erie  Canal  enlargement,  and  the  Genesee  Valley  and 
Black  River  canals,"  in  the  words  following : 

"  The  remainder  of  the  revenues  of  the  state  canals, 
after  defraying  the  expenses  of  collection,  superintend- 
ence and  ordinary  repairs,  and  after  paying  the  several 
amounts  provided  by  the  constitution  to  be  applied  to 
the  extinguishment  of  the  canal  debt,  and  the  general- 
fund  debt,  and  for  the  necessary  expenses  of  government, 
shall  be  applied,  in  each  fiscal  year^  to  the  completion 
of  the  Erie  Canal  enlargement,  and  of  the  Genesee  Val- 
ley and  Black  Biver  canals,  in  the  manner  hereinafter 
directed,  imtil  the  said  enlargement  and  the  said  canals 
shall  be  completed.  (§  1.) 

The  comptroller  shall  cause  to  be  prepared  certificates, 
to  be  denominated  canal-revenue  certificates)  in  the 
manner  specified  in  the  second  section  of  chapter  820  of 
12 
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the  laws  of  1831|  and  of  the  denominations  therein 
specified,  except  that  the  same  may  be  in  any  sums  not 
less  than  fifty  dollars,  which  shall  purport  on  their  face 
to  be  issued  by  virtue  of  this  act,  and  without  any  other 
liability,  obligation,  or  pledge,  on  the  part  of  this  state 
than  such  as  is  contained  in  this  act,  of  the  surplus  rev- 
enues of  the  canals,  and  to  be  redeemed  and  the  interest 
thereon  to  be  satisfied,  as  provided  in  this  act.  Such 
certificates  shall  be  made  payable  at  such  time,  not 
exceeding  twenty-one  years  from  the  time  of  their  issue, 
as  the  comptroller  shall  designate  as  being  the  period, 
when,  in  his  judgment,  the  revenues  provided  by  this 
act  will  be  sufficient  for  their  redemption,  and  the  pay- 
ment of  the  interest  thereon ;  and  they  shall  bear  an 
interest  of  not  exceeding  six  per  cent,  per  annum,  pay- 
able semi-annually,  *on  such  days,  and  at  such 
places,  as  the  comptroller  shall  direct.  All  the  ^ 
existing  provisions  of  law  in  relation  to  certificates  of 
stock  issued  by  or  under  the  authority  of  the  commis- 
sioners of  the  canal  fund,  so  far  as  they  are  applicable, 
shall  extend  and  be  applied  to  the  said  canal-revenue 
certificates,  and  all  the  powers  and  duties  of  the  commis- 
sioners of  the  canal  fund,  in  respect  to  the  certificates  of 
stock  issued  by  the  state,  imder  their  direction,  shall  de- 
volve upon  and  be  performed  by  the  comptroller,  in 
relation  to  the  canal-revenue  certificates  authorized  by 
this  act.  The  said  certificates  shall  be  in  the  following 
form: 

"  Canal-revenue  Certificate. 

This  certificate  is  issued  under  the  authority  of  an  act 

of  the  legislature  of  the  state  of  New  York,  entitled 

"An  act  to  provide  for  the  completion  of  the  Erie 

Canal  enlargement,  and  the  Grenesee  Valley  and  Black 

River  canals,"  passed day  of one  thousand 

eight  hundred  and  fifty-one,  and  entitles  — — -  or  — 

assigns  to  receive dollars,  on  the day  of  18 — ^ 
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and  the  interest  thereon,  at  the  rate  of per  cent., 

per  annum,  semi-annually,  on  the day  of and 

the day  of in  each  year,  until  the  time  when 

the  principal  sum  will  be  receivable,  at ,  as  provided 

in  the  said  act,  without  any  other  obligation,  liability  or 
pledge  on  the  part  of  the  state  of  New  York,  than  such 
as  is  contained  in  the  said  act'. 
Dated  this 18—. 

'*  And  they  shall  be  signed  by  the  comptroller  officially, 
and  countersigned  by  any  transfer-agent  appointed  by 
him.  Nothing  in  this  act  shall  be  deemed  to  affect  in 
any  manner  the  power  of  the  legislature  to  alter,  reduce, 
or  release  the  payment  of  any  tolls  to  the  sta^  on  pro- 
perty transported  on  any  railroad  in  this  state.  (§  2.) 

*'The  surplus  revenues  specified  in  the  first  section  of 
this  act,  which  have  and  may  accrue  in  the  years  1851, 
1852, 1853  and  1854,  shall  be  applied  to  the  Erie  Canal 
enlargement,  and  the  Genesee  Valley  and  Black  River 
*  -iAi  ^^^'^>  until  the  same  shall  be  completed.  *  After 
-'  the  close  of  the  fiscal  year  in  1854,  or  at  such 
earlier  period  as  the  said  enlargement  and  canals  shall 
be  declared  by  the  canal  board,  to  be  completed,  the 
whole  of  the  said  surplus  revenues  specified  in  the  first 
section  of  this  act,  as  the  same  shall  be  ascertained  at 
the  end  of  each  fiscal  year,  shall  constitute  a  separate 
fund  for,  and  be  applied  to  the  payment  of  interest  on 
the  said  canal-revenue  certificates,  so  issued  by  the 
comptroller,  as  the  same  shall  fall  due,  and  to  the  re- 
demption of  the  said  certificates,  as  they  shall  become 
redeemable,  or  to  the  purchase  of  such  certificates 
as  hereinafter  provided;  and  as  soon  as  the  amount 
of  such  surplus  shall  be  ascertained,  in  every  fiscal  year, 
the  auditor  of  the  canal  department  shall,  by  his  warrant 
on  the  treasurer,  transfer  the  same  to  the  credit  of  the 
said  fund,  until  a  sufficient  sum  shall  have  been  thus 
transferred  and  safel^  invested,  to  redeem  all  the  canal- 
14 
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revenue  certificates  issued  under  this  act,  and  to  pay  the 
interest  thereon ;  such  sufficiency  and  safety  to  be  certi- 
fied by  the  commissioners  of  the  canal  fund.  (§  3.) 

"The  comptroller  and  treasurer  shall  keep  proper 
accounts  of  the -said  funds,  separate  and  distinct  from  all 
other  funds,  and  shall  annually  report  to  the  legislature 
the  condition  thereof.  The  comptroller  shall,  from  time 
to  time,  draw  his  warrant  on  the  treasurer,  payable  out 
of  the  said  fund  only,  for  the  payment  of  interest  on  the 
said  canal-revenue  certificates,  as  the  same  shall  become 
due ;  and  also  for  the  redemption  of  the  said  certificates, 
as  they  shall  become  redeemable,  and  for  the  purchase  of 
such  certificates  as  herein  provided ;  and  for  the  invest- 
ment of  any  part  of  the  said  fund ;  and  for  the  payment 
of  the  expenses  of  preparing,  issuing  and  transferring 
such  certificates.  (§  4.) 

"The  comptroller  shall,  from  time  to, time,  invest  any 
part  of  the  said  fund,  which  may  not  be  required  for 
immediate  application  to  the  interest  or  principal  sum 
of  the  said  canal-revenue  certificates,  in  any  stocks, 
for  the  payment  of  which  the  faith  of  this  state  is  or 
may  be  pledged,  or  in  the  manner  provided  by  law  for 
the  investment  of  the  capital  of  the  common-school 
fund;  and  he  may,  from  time  to  time,  purchase  any 
♦canal-revenue  certificates,  issued  under  this  act,  r  ^^  ^  p- 
on  such  terms  as  the  commissioners  of  the  canal  '• 
fund  shall  judge  to  be  most  advantageous  to  the  fund 
hereby  created;  and  he  shall,  in  like  manner,  invest 
any  income  or  interest  arising  from  any  investment 
so  made  by  him.  (§  5.) 

"The  canal-revenue  certificates,  issued  according  to 
the  provisions  of  this  act,  shall  be  received  from  any 
person  or  association  of  persons  formed  for  the  purpose 
of  banking,  and  intending  to  conduct  banking  opera- 
tions, under  tlie  laws  of  this  state,  for  circulating  notes, 
to  be  delivered  to  such  person  or  association,  in  the  same 
manner,  upon  the  same  terms,  and  to  the  same  extent 
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a8  now  provided  by  law  in  respect  to  the  public  stocks 
issued  by  this  state ;  and  the  said  certificates  may  also 
be  received  from  any  insurance  company,  organized  in 
any  other  state,  in  compliance  with  any  law  requiring 
the  deposit  of  certificates  of  stock,  as  security  for  the 
performance  of  the  undertakings  of  such  company. 
C§6.) 

"  The  comptroller  shall  sell  canal-revenue  certificates 
issued  as  herein  provided,  to  the  amount  of  $3,000,000, 
within  one  year  after  the  passage  of  this  act,  and  within 
the  second  year  after  the  passage  of  this  act,  to  the 
further  amount  of  $3,000,000;  and  within  the  third 
year  after  the  passage  of  thia  act,  to  such  further 
amount,  not  exceeding  $3,000,000  as  shall  be  certified  by 
the  canal  board  to  be  necessary  for  the  final  completion 
of  the  Erie  Canal  enlargement,  and  the  Genesee  Valley 
and  Black  Biver.  canals,  if  such  sales  can  be  made  for 
the  full  amount  of  the  principal  sum  for  which  the  said 
certificates  shall  be  issued  respectively.  The  same  notice 
of  all  such  sales  shall  be  given  by  the  comptroller,  as  is 
now  prescribed  by  law  in  relation  to  notices  of  loans  to 
be  made  by  the  commissioners  of  the  canal  fund.  (§  7.) 

"The  avails  of  all  sales  of  the  said  certificates,  to- 
gether with  all  premiums  received  thereon,  shall  be 
immediately  paid  into  the  treasury  of  this  state,  and  the 
same,  together  with  all  interest  that  shall  accrue  on 
the  deposit  of  such  avails,  shall  be  applied  exclusively 
to  the  completion  of  the  Erie  Canal  enlargement,  and 
the  Genesee  Valley  and  Black  River  canals,  in  the 
*  1  fi  1  *^°^®  manner  as  is  or  may  be  provided  by  law 
J  in  respect  to  the  canal  revenues,  and  to  the  pay- 
ment of  interest  on  the  certificates  aforesaid  as  herein 
provided;  and  the  sum  of  $3,500,000  is  hereby  appro- 
priated to  be  paid  out  of  such  avails,  premiums  and 
interest,  and  the  surplus  revenues  of  the  state  canals,  as 
herein  before  provided,  on  the  warrant  of  the  auditor  of 
the  canal  department  during  the  year  next  after  the 
16 
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passage  of  t)us  act;  and  the  like  sum  of  |3,500,000  is 
hereby  appropriated  to  be  paid  out  of  such  avails,  pre- 
miums, interest  and  surplus  reyenues,  and  on  the  like 
warrant,  during  the  second  year  next  after  the  passage 
of  this  act,  to  be  applied  to  the  completion  of  the  said 
enlargement  and  canals,  and  to  be  paid  as  the  same 
may  be  required  from  time  to  time.  (§  8.) 

"  The  sum  of  |180,000  is  hereby  appropriated  for  the 
payment  of  the  first  year's  interest  on  the  canal-revenue 
certificates  issued  under  this  act,  and  the  sum  of 
$360,000  is  hereby  appropriated  for  the  payment  of  the 
second  year's  interest  on  the  said  certificates,  to  be 
paid  by  the  treasurer,  on  the  warrant  of  the  auditor  of 
the  canal  department,  out  of  the  avails  of  the  sale  of  the 
ceortificates  authorized  by  this  act,  and  the  premiums 
received  thereon,  and  the  interest  that  shall  accrue  on 
the  deposit  of  such  avails.  (§  9.) 

"If,  at  any  time  after  the  year  1864,  the  legislature 
shall  direct  the  sum  of  $350,000  or  any  part  thereof,  out 
of  the  surplus  revenues  of  the  canals,  to  be  applied  to 
the  necessary  expenses  of  the  government,  as  author- 
ized by  the  third  section  of  the  seventh  article  of  the 
constitution,  the  sum  so  directed  to  be  applied  shall 
from  thenceforth  cease  to  constitute  any  part  of  the 
fund  hereby  created  for  the  payment  of  the  interest,  and 
redemption  of  the  principal  of  the  canal-revenue  certifi- 
cates issued  under  this  act  And  such  amount  shall  not 
be  transferred  to  the  credit  of  the  said  fund,  so  long  as 
such  direction  shall  continue.  (§  10.) 

"  The  canal  board  shall,  from  year  to  year,  until  other- 
wise directed  by  act  of  the  legislature,  adjust  the  rates  of 
toll  on  all  *articles  transported  on  the  canals  of  -  ^ 
this  state,  in  such  manner  as,  in  their  judgment,  ^ 
will  produce  the  greatest  amount  of  trade  and  revenue. 

(§  11.) 

"The  board  of  canal  commissioners,  together  with  the 
state  engineer  and  surveyor,  and  the  division  engineer, 
7N.Y.— 2  17 
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having  charge  of  that  portion  of  the  canals  where  the  work 
is  to  be  let,  and  in  case  of  the  inability,  neglect  or  refdsal 
of  the  canal  commissioners  to  act,  then,  any  one  of  them, 
together  with  the  state  engineer,  and  division  engineer 
aforesaid,  shall  contract  for  the  completion  of  the  Erie 
Canal  enlargement,  and  the  Genesee  Valley  and  Black 
River  canals,  upon  such  terms  and  in  such  manner  as 
the  canal  board  shall  direct  and  approve,  first  causing 
public  notice  to  be  given  by  the  aforesaid  officers,  or 
such  one  of  them  as  the  canal  board  shall  direct,  for  the 
time  and  in  the  manner  now  specified  by  law.  The 
contracts  for  the  work  shall  require  the  jobs  to  be  com- 
pleted on  or  before  the  first  day  of  May  1854 ;  contracts 
shall  be  awarded  to  such  parties  as  shall  propose  to  per- 
form the  work  on  terms  most  safe  and  advantageous  to 
the  state,  having  due  regard  to  the  price,  the  ability  of 
the  parties,  and  security  oflfered  for  the  performance 
thereof.  Such  contracts  shall  contain  a  stipulation  ex- 
pressly limiting  the  liability  of  the  state  to  the  payment 
thereon  only  of  such  surplus  revenues  as  shall  be  con- 
stitutionally applicable  to  the  completion  of  the  said 
canals,  and  of  the  moneys  realized  from  the  sale  of 
certificates  authorized  by  this  act ;  and  the  canal  board 
may  authorize  the  payment  for  any  portion  of  the  work 
performed  under  the  said  contract,  by  delivering  to  con- 
tractors, with  their  assent,  any  of  the  certificates  author- 
ized by  this  act,  at  their  true  market  value,  not  less  than 
par ;  provided,  however,  that  the  contracts  for  the  com- 
pletion of  the  whole  work  on  such  canals,  according  to 
the  plans  and  sp>ecifications  adopted  by  the  canal  board, 
shall  not  exceed  to  the  amount  of  ten  per  cent,  the  sum 
of  110,581,141,  being  the  amount  of  the  estimate  for 
completing  such  canals,  except  for  structures  and  work 
not  included  in  the  specifications  and  estimates,  as  con- 
^  tained  in  the  *report  of  the  state  engineer  and 

J  surveyor  for  the  year  1851,  exclusive  of  land 
damages.  (§  12.) 
18 
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''No  member  of  the  legislature,  no  member  of  the 
canal  board,  and  no  state  officer  shall  be  either  directly 
or  indirectly  interested  in  any  contract  of  job  to  be  per- 
formed by  authority  of  this  act ;  and  any  such  contract 
or  job  in  which  any  such  person  shall  be  thus  interested, 
may  be  declared  forfeited,  in  the  discretion  of  the  canal 
commissioners,  or  if  they  be  interested,  then  at  the  dis- 
cretion of  the  canal  board,  without  subjecting  the  state 
to  any  obligation  to  pay  damages  on  account  of  such  for- 
feiture. (§13.) 

"In  case  of  any  failure  of  revenues  from  the  canals, 
by  reason  of  pestilence,  deficiency  of  crops,  or  breaches,  or 
damages  to  the  canal,  or  from  any  other  cause,  the  state 
shall  in  no  event  be  liable  to  make  up  any  deficiency  of 
revenue,  or  to  redeem  the  canal-revenue  certificates,  in 
any  other  manner  than  out  of  the  canal  revenues  of  the 
state,  as  directed  by  the  provisions  of  this  bill  for  such 
purpose.  The  certificates  to  be  issued  under  this  act 
shall,  in  no  event  or  contingency,  be  so  construed  as  to 
create  any  debt  or  liability  against  the  state,  or  the  peo- 
ple thereof,  within  the  meaning  of  section  12,  article  vii., 
of  the  constitution." 

It  appeared  by  the  return  to  the  altematiye  Trumdamua, 
that  under  this  act,  a  contract  had  been  made  with 
Jeannot  C.  Shippey  for  a  portion  of  the  work  to  be 
done  upon  the  Erie  Canal  enlargement;  that  having  per- 
formed work  under  his  contract  exceeding  fllO  in  value, 
he  had  received  from  the  engineer  in  charge  of  the  work, 
a  certificate  of  the  performance  of  the  work;  that  on 
presentation  thereof  to  one  of  the  canal  commissioners, 
the  latter  had  given  Shippey  a  draft  upon  the  auditor 
of  the  canal  department  for  the  amount;  that  Shippey 
indorsed  the  draft  over  to  the  relator,  who  presented  it 
to  the  auditor ;  and  that  the  latter  refused  to  draw  his 
warrant  for  the  amount,  though  there  were  moneys  in 
the  treasury  applicable  to  the  payment  of  canal  con- 
tracts. 
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'*'0n  motion  of  the  relator's  counsel,  the  supreme  court 
awarded  a  peremptory  rrumdamus  against  the  auditor, 
commanding  him  to  draw  his  warrant  upon  the  state 
treasurer  for  the  amount  of  the  draft;  whereupon,  the 
auditor  sued  out  this  writ 


Beairddey,  Demo  and  Spencer,  for  the  plaintiff  in  error. 

Wheaton  and  JFbo^,  for  the  defendant  in  error. 

Messrs.  Foot  and  Speancer  were  specially  retained  by 
the  governor  to  appear  and  argue  this  case  on  behalf  of 
the  state,  under  the  act  of  1852,  c.  215.  The  case  was 
folly  argued  by  them,  but  the  question  involved  has 
ceased  to  have  any  practical  interest,  and  their  arguments 
are,  therefore,  omitted. 

^  -  *Ruggles,  C.  J. — ^This  case  comes  before  the 
^  court  on  a  ma7\damu6y  directed  by  the  supreme 
court  to  Newell,  auditor  of  the  canal  department,  com- 
manding him  to  draw  his  warrant,  as  auditor,  upon  the 
treasurer  of  the  state,  for  the  payment  of  a  draft  for  $110, 
made  by  one  of  the  canal  commissioners,  in  favor  of 
Shippey,  a  contractor  to  construct  certain  culverts  on 
the  Erie  canal,  and  indorsed  by  him  to  Phelps,  the 
^  _  *relator.  The  draft  was  drawn  for  money  due 
t  J  Shippey  on  a  canal  contract,  made  in  pursuance, 
or  under  color,  of  the  act  entitled  *"  An  act  to  provide  for 
tibe  completion  of  the  Erie  Canal  enlargement  and  the 
Qenesee  Valley  and  Black  River  canals,"  passed  July  10th, 
1851.  Two  questions  were  raised  on  the  argument  in 
this  court:  1st  Whether  the  contract  was  regularly  ap^ 
proved  by  the  canal  board,  in  pursuance  of  thid  12tii  sec- 
tion of  the  act  aforesaid ;  and,  2d,  whether  the  act  itself 
was  constitutional.  If  the  objection  to  the  validity  of 
the  act  is  well  grounded,  it  follows  as  a  necessary  conse- 
20 


1852.]  Newell  v.  People.  80 

opinion  of  the  Court,  per  Uuooles,  C.  J. 

quence,  that  the  canal  contract  was  made  without  author* 
ity ;  that  the  auditor  was  justified  in  refusing  to  pay  the 
draft,  and  the  judgment  bf  the  supreme  court  in  direct- 
ing a  peremptory  numdcmiua,  was  erroneous.  Having, 
after  a  careful  examination  of  the  case,  come  to  the  con- 
clusion,  that  the  act  is,  in  its  main  provisions,  unconsti- 
tutional and  void,  it  is  unnecessary  to  decide  whether 
the  contract  with  Shippey  was  regularly  approved  and 
perfected.  The  decision  of  the  second  questron  disposes 
of  the  whole  case. 

The  constitution,  art  vii.,  §  1,  appropriates  and  sets 
apart,  in  each  fiscal  year,  out  of  the  net  revenues  of  the 
state  canals,  commencing  on  the  first  day  of  June  1846, 
a  certain  sum  as  a  sinking  fund,  to  pay  the  interest  and 
redeem  the  principal  of  that  part  of  the  state  debt  cialled 
the  canal  debt.  The  sum  thus  appropriated  and  set 
apart  was  $1,300,000,  in  each  fiscal  year,  from  the  date 
above  mentioned,  until  the  first  day  of  June  1855,  and 
afterwards  $1,700,000,  until  the  canal  debt  should  be 
fully  paid ;  and  the  principal  and  interest  of  the  sinking 
fund  is  to  be  sacredly  applied  to  that  purpose. 

By  §  2,  it  is  ordained,  that,  after  complying  with  the 
provisions  of  the  first  section,  there  shall  be  appropriated 
and  set  apart,  out  of  the  surplus  revenues  of  the  state 
canals,  in  each  fiscal  year,  commencing  on  the  first  day 
of  June  1846,  a  further  sum,  as  another  sinking  fund,  to 
pay:4;he  interest  and  redeem  the  principal  of  that  part 
of  the  state  debt  called  the  general-fund  debt.  The  sum 
thus  appropriated  and  set  apart  by  §  2,  was  |350,0M  in 
each  fiscal  year,  until  a  sufficient  *sum  had  been  r  ^  o^ 
raised,  in  pursu«mce  of  the  first  section,  to  pay  '• 
the  interest  and  extinguish  the  entire  principal  of  the 
canal  debt;  and  after  that  period,  then  the  sum  of 
$1,500,000,  in  each  fiscal  year,  until  the  general-fund 
debt  should  be  wholly  paid. 

By  §  3,  it  is  ordained,  that  after  satisfying  the  require- 
ments 0^  the  first  and  second  sections  above  mentioned, 
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"  there  shall  be  paid  out  of  the  surplus  revenues  of  the 
cauals,  to  the  treasury  of  the  state,  on  or  before  the  thu*- 
tieth  day  of  September  in  each  year,  for  the  use  and 
benefit  of  the  general  fund,  such  sum,  not  exceeding 
1200,000,  as  may  be  required  to  defray  the  necessary  ex- 
penses of  the  state ;  and  the  remmrider  of  the  revenues  of 
the  said  canals  shaU,  in  each  fiscal  year^  be  applied  m  such 
ma/iiner  as  the  legislature  shall  direct,  to  (he  completion  of  the 
Erie  Canal  enlargement  and  the  Genesee  Valley  and  Black 
River  canals,  vntU  the  said  canals  shall  be  completed^'  The 
third  section  contains  a  further  provision,  that  after  the 
general-fund  debt  shall  be  paid,  or  the  canals  shall  be 
completed,  then  the  sum  of  $672,500,  or  so  much  thereof 
as  shall  be  necessary,  may  be  annually  appropriated  to 
defray  the  expenses  of  the  government. 

The  first  objection  to  the  validity  of  the  act  of  the 
lOtii  of  July  1851,  and  the  only  objection  which  it 
would  seem  necessary  to  discuss,  is  this:  TJiat  the  act 
directs  the  borrowing  upon  interest  of  $9,000,000  upon 
canal-revenue  certificates,  payable  out  of  the  future  sur- 
plus revenues,  after  the  completion  of  the  canals ;  and 
further  provides  for  the  application  of  the  whole  sum  to 
the  completion  of  the  canals,  within  three  years.  This 
is  repugnant  to  the  mandate  in  the  constitution  that  the 
remainder  of  the  revenues  of  the  canals  shall,  in  each 
fiscal  year,  be  applied  to  the  completion  of  the  canals, 
until  they  shall  be  completed.  And  if  the  act  should 
be  carried  into  efltect,  it  defeats  and  annuls  another 
clause  in  the  constitution  above  quoted,  by  which  a 
power  is  given  to  the  legislature  to  apply  the  remainders 
^  -  of  the  revenue  to  the  general  *expenses  of  the 
^  government,  immediately  after  the  completion  of 
the  canals. 

In  the  language  of  this  constitutional  mandate,  there 

is  no  obscurity.    We  know  what  is  meant,  by  "the 

remainder  of  the  revenues  of  the  canals."    It  is  the 

annual  residue  of  their  net  income,  after  having  set 
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apart  the  sums  pledged  by  the  constitution  for  the 
specific  purposes  previously  mentioned.  This  remainder 
has  averaged  for  five  years  preceding  the  30th  Septem- 
ber 1837,  more  than  $800,000  annually.  The  manner 
in  which  these  remainders  are  to  be  applied  is  left  by 
the  constitution  to  the  direction  of  the  legislature,  and 
so  far  as  respects  the  manner  of  their  application,  the 
power  of  the  legislature  is  unlimited.  They  may  apply 
each  remainder,  as  it  accrues,  to  such  portion  of  the 
enlargement  of  the  Erie  canal,  or  to  the  completion  of 
either  of  the  others,  as  they  may  deem  expedient ;  they 
may  divide  it  among  the  other  three,  or  they  may  apply 
the  whole  to  either  one.  They  may  direct  the  width, 
depth  and  shape  of  the  trunk  of  the  canals,  and  the 
dimensions  and  mode  of  constructing  the  locks.  All  this 
relates  to  the  manner  of  applying  the  money,  and  it  is, 
therefore,  within  the  power  conferred  on  the  legislature. 
But  the  manner  in  which  the  money  is  to  be  applied 
is  one  thing ;  and  the  time  when  the  application  is  to  be 
made,  is  another  and  a  different  thing.  The  difference 
between  the  manner  in  which  a  thing  is  to  be  done,  and 
the  time  when  it  is  to  be  done,  is  obvious  to  the  plainest 
understanding.  The  mechanic  who  mends  a  shoe  com- 
prehends it  as  readily  as  the  contractor  who  constructs  a 
canal,  or  the  convention  which  frames  a  constitution. 
The  distinction  cannot  be  reasoned  down,  or  even  ob- 
scured by  argument ;  it  perpetually  recurs  to  the  mind, 
whatever  attempt  may  be  made  to  obliterate  it.  The 
principal  may  instruct  his  agent,  specifically  and  strictly, 
as  to  the  time  when  the  agency  is  to  be  executed, 
while  he  leaves  the  manner  in  which  it  is  to  be  per- 
formed to  the  discretion  of  the  agent ;  or  he  may  give 
special  directions  to  his  agent  as  to  the  manner  in 
which  a  work  is  to  be  done,  while  he  leaves  the  time 
to  the  agent's  discretion.  But  in  either  case,  it  is  the 
♦agent's  duty  to  obey  the  specific  directions  ^^  r  i^  ao 
his  principal.    A  discretionary  power  may  be  '- 
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conferred  upon  the  agent,  as  to  the  manner  in  which  a 
duty  is  to  be  performed,  while  all  discretion  as  to  the 
time  is  withheld;  and  in  such  case,  the  mode  or  manner 
in  which  the  duty  is  to  be  performed,  is  subordinate  to^ 
and  must  be  in  conformity  with,  the  time  specifically 
directed.  No  discretionary  authority  with  respect  to  the 
time  when  each  remainder  is  to  be  applied  to  the  work, 
is  conferred  upon  the  legislature ;  on  the  contrary,  the 
time  is  fixed,  the  command  is  positive;  and  all  cQscre- 
tion  in  that  respect  is  withheld. 

The  remainder  of  the  revenues  "  shall,  in  each  fiscal 
year,  be  applied,"  <fec.  The  remainders  are  annual, 
separate  and  successive;  and  if  the  remainder  be  ap- 
plied, in  each  fiscal  year,  the  application  must  also  be 
annual,  separate  and  successive.  The  constitution  is 
disregarded,  if  a  year  is  suflfered  to  pass  without-  the 
application  of  a  remainder  to  the  purpose  specified ;  and 
it  is  disobeyed,  if,  by  intentional  anticipation,  more 
remainders  than  one  are  applied  in  the  same  year.  The 
words  are  "the  remainder"  (in  the  singular  number) 
"  shall,  in  each  fiscal  year,  be  applied ;"  thus  requiring 
each  remainder  to  be  applied  successively  as  it  accrues. 
The  direction  is  not  that  the  remainder  shall  be  applied, 
in  8ome  or  any  fiscal  year,  but  in  e<ich  fiscal  year ;  thus 
speaking  of  and  treating  each  remainder  as  a  separate 
fand,  to  be  applied  by  itself  in  its  own  year.  The  lan- 
guage of  the  constitution,  by  thus  fixing  the  time  when 
each  remainder  is  to  be  applied,  precludes  both  antici- 
pation and  delay.  The  application  cannot  be  intention- 
ally accelerated  or  retarded,  without  disobeying  the 
command. 

This  has  been  said  to  be  too  narrow  a  construction  of 
the  clause  in  question.  But  the  first  maxim  in  the  con- 
struction of  instruments  is — "  That  it  is  not  allowed  to 
interpret  what  has  no  need  of  interpretation.  When  an 
instrument  is  worded  in  clear  and  precise  terms — when 
its  meaning  is  evident,  and  leads  to  no  absurd  conclu- 
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sion — ^there  can  be  no  reason  for  refusing  to  admit  the 
meaning  which  the  words  naturally  import.  To  go 
elsewhere  in  search  of  conjectures,  in  order  to  restrict  or 
extend  it,  is  but  to  elude  it.  If  this  dangerous  method 
be  once  admitted,  *there  will  be  no  instrument  r  ^^  r^i 
which  it  will  not  render  useless."  (Vattel,  book  '• 
II.,  c.  17,  §  263.) 

This  meaning  of  the  clause  under  consideration  is, 
undoubtedly,  too  narrow  to  admit  of  the  consolidation 
of  the  separate  and  successive  remainders  of  the  reve- 
nue, for  a  number  of  years,  into  one  fund,  for  the  pur- 
pose of  applying  the  entire  fund  at  once,  or  within  three 
years,  for  the  object  to  be  accomplished.  Before  this 
can  be  done,  we  must  blot  out  the  words  "  in  each  jGLscal 
year,"  which  fix  the  time  when  each  remainder  is  to  be 
applied.  In  the  language  of  Mr.  Justice  Bronson,  in 
People  V.  Purdy  (2  Hill  32) — "For  one,  I  dare  not  venture 
on  such  a  course.  Written  constitutions  will  soon  come 
to  be  regarded  as  of  little  value,  if  their  iiy  unctions  may 
be  thus  lightly  overlooked ;  and  the  experiment  of  set- 
ting a  boundary  to  power,  will  prove  a  failure.  We  are 
not  at  liberty  to  presume,  that  the  framers  of  the  consti- 
tution, or  the  people  who  adopted  it,  did  not  understand 
the  force  of  language." 

The  direction  contained  in  the  constitution,  with 
respect  to  the  time  when  the  remainders  of  the  canal 
revenues  shall  be  applied  to  the  enlargement  and  com- 
pletion of  the  canals,  is  too  clear  and  explicit,  to  be 
disregarded,  even  if  we  were  at  a  loss  as  to  the  motive 
and  reason  on  which  it  was  founded.  But  we  are  under 
no  such  embarrassment;  the  object  and  purpose  of  the 
convention  cannot  be  misunderstood.  It  was,  to  prevent 
the  contracting  of  debt  for  the  completion  of  the  canals; 
and  to  preclude  any  device  or  contrivance  by  which  the 
state,  or  its  revenues,  should  be  subjected  to  the  pay^ 
ment  of  interest  on  money  borrowed,  or  revenues 
anticipated,  for  the  completion  of  the  canals.    It  is  an 
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undisputed  historical  fact,  that,  for  the  last  fourteen 
years,  at  least,  the  state  has  been  agitated  by  a  great 
financial  question  in  regard  to  the  canals,  and,  more 
especially,  in  regard  to  the  enlargement  of  the  Erie 
canal.  This  question  was,  whether  the  enlargement 
should  be  gradually  carried  on  and  completed  by  means 
of  the  surplus  revenue  of  the  canal,  after  satisfying  the 
pledges  to  which  it  had  been  subjected,  or  whether  it 
should  be  more  speedily  accomplished,  by  means  of 
money  borrowed.  In  1838,  the  policy  of  borrowing 
-  money  *prevailed,  and  between  that  year  and 
•'  1842,  the  canal  debt  was  greatly  increased. 
In  1842,  the  financial  condition  of  the  state  had  be- 
come embarrassed ;  the  means  in  the  treasury  were  not 
sufficient  to  satisfy  the  demands  upon  it ;  money  could 
no  longer  be  borrowed  at  the  ordinary  rate  of  interest ; 
and  the  credit  of  the  state  had  become  essentially  im- 
paired. The  cost  of  the  public  works  had  greatly 
exceeded  the  estimates  upon  which  they  were  under- 
taken: the  revenues  of  some  of  them  had  fallen  far 
short  of  public  calculation;  instead  of  contributing  to 
the  resources  of  the  treasury  they  were  a  burden  upon 
it.  From  these  and  other  causes,  the  policy  of  the  gov- 
ernment in  relation  to  the  means  by  which  the  public 
works  were  to  be  completed,  underwent,  in  that  year,  a 
total  and  radical  change.  All  further  expenditure  on 
the  public  works,  then  in  progress  of  construction,  was 
suspended  by  law;  a  direct  tax  was  laid,  and  such 
further  loans,  at  an  unusual  rate  of  interest,  were  author- 
ized, as  were  necessary  for  the  purpose  of  putting  the 
treasury  in  condition  to  pay  the  demands  upon  it,  as 
they  should  become  due ;  and  a  portion  of  the  surplus 
revenue  of  the  canals  was  devoted  to  the  formation  of  a 
sinking  fund  for  the  redemption  of  the  canal  debt.  (Laws 
<rfl842,  c.  114.) 

The  enlargement  and  completion  of  the  canals  re- 
mained in  a  state  of  suspension,  when  the  constitution 
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of  1846  was  framed ;  the  same  financial  question  was 
agitated  and  debated  in  the  conyention.  The  reyenuos 
of  the  Erie  canal  had,  in  the  meantime,  greatly  in- 
creased ;  together  with  the  direct  tax  laid  in  1842,  they 
were  abundantly  suflSicient  to  have  paid  the  interest  on 
the  public  debt,  and  to  have  completed  the  public  works, 
witnin  a  comparatively  short  period.  But  the  policy  of 
speedily  extinguishing  the  public  debt  prevailed  in  the 
conyention,  over  that  of  a  speedy  enlargement  and  com* 
pletion  of  the  canals.  This  is  manifest,  not  only  from 
the  debates  and  proceedings  of  the  convention,  but  from 
almost  every  section  of  the  financial  article  in  the  con^ 
stitution.  It  is  shown,  by  the  large  sums  devoted  to 
that  purpose  out  of  the  canal  revenues ;  by  the  restraints 
imposed  upon  borrowing;  by  the  prohibition  against 
the  release  *or  compromise  of  demands  against  j-  ^  q^ 
incorporated  companies;  by  the  application  of  ^ 
all  sums  collected  from  such  companies  to  the  augmenta* 
tion  of  the  sinking  fund  of  the  public  debt ;  by  the  pro- 
hibition against  loaning  the  credit  of  the  state ;  by  the 
injunction  that  all  money  raised  by  borrowing  shall  be 
applied  exclusively  to  the  object  specified  in  the  act 
authorizing  the  debt,  or  to  the  repayment  of  that  debt. 

No  language  can  be  better  adapted  to  the  carrying 
out  and  enforcing  of  this  policy  in  the  completion  of 
the  canals,  than  that  which  requires  each  remainder  to 
he  applied,  in  its  own  fiscal  year.  This  direction  is 
incompatible  with  a  sale  of  the  future  remainders,  for 
the  purpose  of  applying  them  out  of  their  proper  time ; 
and  equally  so,  with  the  plan  of  borrowing  on  the  credit 
of  the  fund,  and  applying  the  avails  in  mass.  And  it  is 
incompatible  with  the  expenditure  of  any  portion  of  the 
remainder  for  the  payment  of  interest,  except  in  the 
single  case  provided  for  in  the  10th  section  of  article 
yii.,  by  which,  if  the  appropriation  should  exceed  the 
revenue,  a  loan,  not  exceeding  $1,000,000  may  be  con- 
tracted, for  the  purpose  of  meeting  the  deficit. 
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By  far  the  strongest  objection  to  the  borrowing  of 
money  for  public  purposes,  arises  from  the  obligation  to 
pay  interest  on  the  loan.    The  debts  thus  incurred  have 
usually  a  long  time  to  run;    and  the  interest  often 
amounts,  in  the  end,  to  a  greater  sum  than  the  prin- 
cipal.   In  this  respect,  it  makes  no  diflTerence  whether 
the  debt  is  contracted  on  the  general  credit  of  the  s&te, 
or  on  the  credit  of  a  fund  belonging  to  the  state.v  When 
the  interest  on  the  loan  is  raised  by  a  tax,  it  comes  from 
the  pockets  of  the  people  individually ;  when  it  is  paid 
out  of  a  fund  belonging  to  the  people,  it  is  paid  out  of 
their  common  purse.    In  respect  to  the  profit  and  loas 
of  the  transaction,  the  objection  is  as  great  to  the  one 
mode  of  borrowing  as  to  the  other.    The  chief  object  of 
the  restraint  imposed  by  the  12th  section  of  article  vii. 
of  the  constitution,  upon  the  contracting  of  public  debt, 
was  to  protect  the  people  against  the  exhausting  burden 
of  paying  interest.    The  5th  section  authorizes  a  loan 
upon  the  credit  of  the  sinking  funds,  to  procure  means 
jj^        -  to  satisfy  the  *claims  of  the  creditors  of  the  state, 
J  as  they  become  payable,  and  this  is  the  only 
authority  for  such  a  loan.    The  restraints  imposed  by 
the  12th  section  are,  in  eflfect,  annulled,  if  the  legislature 
may  borrow,  without  limit,  upon  a  pledge  of  the  public 
property,  or  the  public  revenue.    The  extent  to  which 
this  may  be  carried,  if  tolerated  in  tiie  present  instance, 
renders  the  12th  section  of  the  constitution  nugatory  and 
useless.    The  main  design  of  the  direction  that  the  re- 
mainders should  be  annually  applied,  undoubtedly  was, 
to  prevent  the  adoption  of  any  scheme  involving  the 
payment  of  interest  on  the  funds  used  in  the  completion 
of  the  canals. 

It  has  been  suggested,  that  the  remainders  of  the 
canal  revenues  cannot  be  appropriated  and  applied, 
during  the  fiscal  year  in  which  they  accrue,  because 
their  amount  cannot  be  actually  ascertained,  imtil  the 
close  of  the  year.  K  this  were  true,  it  would  not,  in  the 
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slightest  degree,  affect  the  question  under  consideration ; 
it  would  prove  nothing,  except  that  the  year  in  which 
the  remainder  is  ascertained,  is  the  proper  year  for  its 
application.  The  objection  to  the  act  of  1851  is,  that  it 
applies  the  revenues  in  mass,  and  not  successively,  as  re- 
quired by  the  constitution ;  and  if  it  be  admitted,  that 
the  year  when  the  amount  of  the  remainder  is  ascer- 
tained, is  the  fiscal  year  to  which  the  remainder  belongs, 
in  respect  to  its  application,  the  force  of  the  objection 
remains  undiminished. 

But  there  is  no  impracticability,  nor,  indeed,  any  diflBi- 
culty,  in  applying  each  remainder,  during  the  year  in 
which  it  accrues.  The  revenue  of  previous  years  affords 
the  basis  of  an  estimate  sufficiently  accurate  for  the  ap- 
propriation for  the  current  or  following  year;  and  if 
there  should  be  a  deficit  in  the  surplus  revenue,  to  meet 
any  prudent  engagement,  made  upon  the  faith  of  the 
appropriation,  the  deficiency  may  be  Supplied  by  a  loan, 
in  pursuance  of  the  10th  section  of  the  7th  article  of  the  ^ 
constitution.  This  is  understood  to  be  in  conformity 
with  the  practice  of  the  government,  sinee  the  adoption 
of  the  constitution  of  1846.  Most  of  the  appropriations 
in  the  United  States  government,  and  in  this  state,  are 
made  before  the  revenues  out  of  which  they  are  to  be 
paid  are  actually  collected.  They  are  *based  p  ^  ^j. 
upon  estimates,  which  are  founded  on  the  reve-  ^ 
nue  of  previous  years ;  and  the  estimate  of  the  net  canal 
revenues,  after  deducting  the  sums  set  apart  for  the 
sinking  fund,  is  the  estimate  of  the  remainder.  There 
is  no  more  difficulty  in  the  case,  if  it  should  ever  happen, 
where  the  actual  surplus  revenue  should  exceed  the  esti- 
mate and  appropriation.  There  would,  in  such  case,  be 
a  feulure  on  the  part  of  the  officers  of  the  government  to 
apply  the  revenue  according  to  the  literal  requirement 
of  the  constitution,  and  the  surplus  on  hand  would 
remain  to  be  disposed  of  by  the  legislature,  whose  duty 
it  would  be,  to  apply  it  to  the  completion  of  the  canals, 
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with  the  next  year's  revenue.  Such  a  case,  under  an  in- 
telligent and  faithfal  administration  of  the  government 
may  always  be  avoided.  The  3d  and  the  10th  sections, 
taken  together,  made  ample  provisions  for  an  appropria- 
tion which  shall  embrace  the  entire  remainder.  But  if, 
by  the  culpable  omission  of  the  legislature  (a  case  not  to 
be  presumed),  or  by  an  erroneous,  although  honest  esti- 
mate, the  whole  remainder  should  not  be  applied,  during 
the  fiscal  year  in  which  it  accrues,  the  error  may  be  cor- 
rected by  the  legislature  of  the  succeeding  year,  in  the 
same  manner  as  if  the  appropriation  should  be  entirely 
omitted,  when  it  ought  to  have  been  made.  The  sup- 
posed impracticability  of  appl^g  the  remainders,  an- 
nually, according  to  the  requirement  of  the  constitution, 
is  entirely  imaginary. 

The  act  of  1851  is  also  repugnant  to  the  last  clause  of 
§  3,  of  article  vii.  of  the  constitution.  By  this  clause,  it 
is  ordained,  that  "  after  the  general-fund  debt  shall  be 
paid,  or  the  said  canals  shall  be  completed,  then  the 
sum  of  $672,500,  or  so  much  thereof  as  shall  be  neces- 
sary, may  be  annually  appropriated  to  defray  the 
expenses  of  the  government."  This  power,  conferred 
by  the  constitution  upon  the  legislature,  takes  effect 
immediately  upon  the  completion  of  the  canals.  It  is 
a  power  to  apply  to  the  general  expenses  of  the  govern- 
ment, a  part  (a  large  part)  of  the  subsequent  remainders 
of  the  canal  revenues  which;  by  the  completion  of  the 
canals,  will  be  released  from  their  pledge  to  that  object 
The  power  cannot  be  exerpised  by  the  legislature,  until 
j^^  -  the  revenue  is  released  by  the  completion  *of 
^  the  canals,  because,  until  then,  there  is  nothing 
to  appropriate.  By  the  act  of  1851  (§  3),  it  is  enacted, 
that,  "  after  the  close  of  the  fiscal  year  in  1854,  or  at 
such  earliest  period  oa  ihe  said  erdargemerU  and  canal  shaU 
be  dedared  by  the  canal  board  to  be  completed,  the  whole  of 
the  said  surplus  revenues  specified  in  the  first  section 
of  this  act  (the  canal  revenue  remainders),  as  the  same 
30 


1862.]  Nbwell  v.  People.  89 

Opinion  of  the  Court,  per  Buoolbs,  C.  J. 

shall  be  ascertained  at  the  end  of  each  fiscal  year,  shall 
constitute  a  separate  fond  for,  and  be  applied  to>  the 
payment  of  interest  on  the  said  canal-revenue  certifi- 
cates, so  issued  by  the  comptroller,  as  the  same  shall  fall 
due,  and  to  the  redemption  of  the  said  certificates,  as 
they  shall  become  redeemable,  or  to  the  purchase  of  the 
S€dd  certificates  as  hereinafter  provided."  Thus  the 
remainder  of  the  canal  revenues,  which,  by  the  con- 
stitution, might,  immediately  upon  the  completion  of 
the  canals,  have  been  appropriated  to  defray  the  ex- 
penses of  the  government,  are,  by  this  act,  pledged,  for 
a  great  number  of  years  after  the  completion  of  the 
canals,  to  the  payment  of  the  canal-revenue  certificates. 
The  canal-revenue  certificates  may  be  issued,  until  the 
end  of  the  third  year  after  the  passing  of  the  act,  and  be 
made  payable  at  any  time  within  twenty-one  years  after 
their  date.  Thus,  the  power  which  the  constitution  gives 
to  the  legislature  is  defeated,  if  the  pledge  contained  in 
the  act  of  1851  is  valid. 

One  answer  to  this  objection  to  the  validity  of  the  act, 
as  given  upon  the  argument,  was,  that  the  canals  are 
not  to  be  regarded  as  completed,  until  the  canal-revenue 
certificates  shall  have  been  paid.  This  is  an  extraordi- 
nary proposition;  a  proposition  not  only  at  variance 
with  the  plain  import  of  the  language  of  the  constitu- 
tion, but  in  direct  contradiction  of  the  act  of  1851.  It 
has  always  been  understood,  that  the  canals  will  be 
completed,  when  the  work  shall  have  been  done,  and  so 
the  act  of  1851  regards  it.  But  for  the  purpose  of  recon- 
ciling the  act  with  the  constitution,  we  are  required  to 
reject  the  plain  meaning  of  the  words  used,  and  to 
understand  them  in  a  newly-invented  sense ;  in  a  sense 
in  which  they  were  never  understood,  either  by  the  con- 
vention of  1846,  or  by  the  legislature  of  1851.  We  are 
required  to  say,  not  only  that  the  canals  are  *not  r  ;„  q^ 
completed,  when  the  work  is  done,  but  that  they  '- 
are  not  completed,  when  the  canal  board,  acting  officially 
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under  the  authority  of  the  act^  shall  have  declared  them 
completed.  We  cannot  assent  to  the  propssition  con- 
tended for;  it  is  untrue,  as  a  fact;  and  its  untruth  is 
apparent  on  the  face  of  the  constitution^  and  on  the  face 
of  the  act  in  question.  The  act  provides  for  the  finish- 
ing of  the  whole  work,  within  three  years.  When  that 
is  done,  it  directs  the  canal  board  to  declare  the  enlarge- 
ment and  canals  to  be  completed ;  and  then,  in  entire 
disregard  of  the  constitutional  provision,  which  author- 
izes the  future  remainders,  upon  the  happening  of  that 
event,  to  be  applied  to  defray  the  general  expenses  of 
the  government,  it  directs  them  to  be  funded  to  pay  the 
canal-revenue  certificates. 

It  was  not  contended,  on  the  argument,  and  it  cannot 
be  successfully  contended,  that  the  legislature  of  1851 
could  control  or  defeat  the  exercise  of  a  power  which  the 
constitution  confers  on  a  future  legislature.  It  was  even 
admitted,  that  the  disposition  which  the  act  of  1851 
makes  of  the  remainders,  in  advance,  beyond  two  years 
from  the  passing  of  the  act,  was  inoperative,  except  as  a 
pledge  of  the  remainders.  The  act  purports,  however, 
to  give  explicit  directions  for  the  funding  of  the  re- 
mainders, and  to  make  an  absolute  disposition  of  the 
fund. 

But  if  it  is  to  be  regarded  only  as  a  valid  pledge,  it 
defeats  th^  execution  of  the  constitutional  power  as 
effectually,  as  an  absolute  disposition  of  the  fund,  unless 
it  be  admitted,  that  the  legislature  may  rightfully  violate 
lawful  pledges  made  by  its  predecessors.  The  design  of 
the  constitution  was,  that  the  remainders,  subsequent 
to  the  completion  of  the  canals,  should  be  left  subject  to 
the  disposition  of  the  legislature,  at  and  after  their  com- 
pletion ;  and  they  cannot,  therefore,  be  disposed  of,  nor 
pledged,  until  that  time  arrives,  without  subverting  that 
design. 

It  is  true,  that,  if  the  remainders  are  applied  annually 
according  to  the  constitutional  requirement,  the  canals 
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cannot  be  completed,  as  soon  as  the  end  of  the  fiscal 
year  in  1854,  according  to  the  plan  of  the  act  of  1851 ; 
and  the  revenues  will  not,  until  after  that  time,  be 
released  and  made  applicable  to  the  *general  ex-  p  ^  q^ 
penses  of  government ;  but  this  does  not  remove  ^ 
the  objection,  that  the  act  is  repugnant  to  the  constitu- 
tion. To  make  it  an  answet  to  this  objection,  even  upon 
the  forced  supposition,  that  the  canals  are  not  completed, 
until  the  certificates  shall  have  been  paid,  it  must  be 
demonstrated  to  a  certainty  that,  by  the  completion  of 
the  canals,  according  to  the^  plan  of  the  act  of  1851,  the 
canal-revenue  certificates  will  be  paid  off,  and  the  rev- 
enues themselves  be  made  applicable  to  general  purposes, 
as  soon  as  the  canals  would  be  completed  by  the  more 
gradual  process  prescribed  by  the  constitution.  This  is 
impossible ;  no  human  foresight  or  sagacity  can  author- 
ize the  assertion,  that  the  canal-revenue  certificates  can 
be  paid  off  or  redeemed,  according  to  the  plan  of  the  act, 
as  soon  as  the  remainders  would  finish  the  canals, 
according  to  the  plan  of  the  constitution ;  every  prob- 
ability is  against  such  a  proposition.  But  it  is  unneces- 
'  sary  to  enter  into  an  estimate  of  probabilities.  All  that 
part  of  the  people  of  this  state  who  have  a  greater 
pecuniary  interest  in  the  early  application  of  the  canal 
revenues  to  the  general  expenses  of  the  government, 
than  in  the ,  early  completion  of  the  canals  (and  there 
are  many  such),  will  be  defrauded  of  their  constitutional 
rights,  if,  by  the  operation  of  the  act  of  1851,  the  time 
when  the  canal  revenues  may  be  used  for  general  pur- 
poses, shall  be  deferred  or  delayed ;  and  any  plan  or , 
system,  which,  by  a  departure  from  the  plan  of  the  con- 
stitution, puts  this  right  at  hazard,  is  a  wrong  done  to 
them,  and  a  violation  of  the  constitution. 

But  the  concluding  part  of  the  3d  section,  above 
quoted,  is  important,  in  another  point  of  view.  It  con- 
firms the  construction  already  given  to  the  previous 
part  of  the  same  section,  which  directs  the  annual  appli- 
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cation  of  the  remainders  to  the  completion  of  the  canals. 
The  concluding  clause  shows,  that  the  completion  of  the 
canals  and  the  release  of  the  remainders  from  their 
application  to  that  object,  were  events  to  happen  at  tiie 
same  time ;  the  release  of  the  revenues  was  to  be  the  im- 
mediate consequence  of  the  completion  of  the  canals. 
But  this  consequence  cannot  follow,  unless  the  work  is 
paid  for  as  it  progresses,  by  the  annual  application  of 
^  -  the  remainders,  as  directed  *by  the  previous 
^  clause ;  and  without  leaving  a  debt  chargeable  on 
the  remainders,  after  the  work  is  done.  The  two  clauses 
are  adjusted  to  each  other,  on  the  same  plan  of  complet- 
ing the  work  by  means  of  the  revenue,  without  debt  or 
anticipation.  And  the  latter  clause  demonstrates,  with  en- 
tire certainty,  that  the  former  is  to  be  understood  accord- 
mg  to  the  exposition  hereinbefore  given  to  it.  Reading 
the  two  clauses  in  connection,  it  cannot  be  doubted,  that 
the  direction  that  'Hhe  remainder  shall,  in  each  fiscal 
yeiar,  be  applied,"  &c.,  was  cautiously  framed,  for  the 
purpose,  and  with  the  design,  of  precluding  any  scheme 
or  device  like  that  contained  in  the  act  in  question. 
Without  striking  it  out,  or  mutilating  it  by  transposition 
(which  was  not  contended  for  on  the  argument),  there  is 
no  escape  from  the  conclusion,  that  the  plan  and  provi- 
sions of  the  act  of  1851  are  repugnant  to  its  directions 
and  commandment. 

The  act  in  question  is,  therefore,  invalid  on  the  follow- 
ing grounds : 

1.  Because  it  is  in  disobedience  of  the  command  of 
the  constitution,  that  the  remainder  of  the  canal  reve* 
nues  shall,  in  each  fiscal  year,  be  applied  to  the  comple- 
tion of  the  canals,  until  they  shall  be  completed. 

2.  Because  it  applies  a  large  portion  of  the  revenues 
to  the  payment  of  interest  on  the  loan  which  it  author- 
izes ;  whereas,  the  constitution  requires  the  revenues  to 
be  directly  and  wholly  applied  to  the  work  itself  as  fast 
as  they  accrue,  and,  therefore,  without  the  payment  of 
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inteteBt  on  money  borrowed,  or  revenue  anticipated, 
unless  upon  a  loan  made  in  the  case  specified  in  §  10. 

3.  Beotuse,  if  the  plan  of  the  act  is  to  be  regarded  as 
a  loan  on  the  pledge  and  credit  of  the  revenues,  and  not 
on  the  general  credit  of  the  state,  it  is,  nevertheless,  for- 
bidden by  the  spirit  and  intent  of  ttie  12th  section  of 
the  7th  article,  and  is  incompatible  with  the  annual  and 
direct  application  of  the  remainders,  required  by  the 
constitution.  The  remainders  cannot  be  made  the 
basis  of  a  loan,  because,  is  applied  as  directed  by 
the  constitution,  they  cannot  be  paid  or  pledged  to 
the  lender. 

*4.  Because  the  act  withholds  the  remainders  p  ^  q^ 
of  the  canal  revenues,  after  the  completion  of  ^ 
the  canals,  from  being  applied  to  the  general  expenses 
of  the  government,  and  defeats  the  power  which  the 
constitution  vests  in  the  legislature,  to  devote  them  to 
that  use,  upon  the  happening  of  the  event  specified  by 
the  constitution. 

5.  Because,  if  carried  into  effect,  the  act  might,  and  in 
all  probability  would,  defer  and  postpone  the  application 
of  these  revenues  to  the  general  expenses  of  the  govern- 
ment, beyond  the  time  when  the  canals  would  have  been 
completed,  by  the  successive  application  of  the  re- 
mainders. 

I  concur  also  in  the  opinion  entertained  by  the  ma- 
jority of  my  brethren,  that  if  this  act  should  be  carried 
into  effect,  it  would  impose  an  obligation  upon  the  state 
to  pay  the  canal-revenue  certificates,  in  case  the  re- 
mainders pledged  for  that  purpose  should,  by  the  course 
of  future  legislation,  or  from  other  causes,  become  in- 
sufficient. 

There  is  no  legal  remedy  to  recover  a  debt  against  the 
state,  in  favor  of  its  own  citizens ;  in  general,  the  state 
pays  only  by  reason  of  its  moral  obligation.  The  fact 
that  money  borrowed  under  the  authority  of  a  statute  is 
applied  to  t^ie  use  of  the  state,  creates,  of  itself,  such  an 
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obligation  aa  future  Jegislatures  would  feel  bound  to 
respect  No  one  acquainted  with  the  history  of  the 
legislation  of  this  state  can  doubt,  that  money  borrowed 
under  the  act  of  1851,  if  applied  to  the  completion  of 
the  canals,  would  be  repaid,  on  the  ground  of  this  moral 
obligation,  in  case  of  a  failure  of  the  revenues.  The 
provision  contained  in  the  14th  section  of  the  act,  pro- 
fessing to  limit  the  liability  of  the  state,  might  give  rise 
to  objection  and  controversy;  but,  sooner  or  later,  the 
claim  would  prevail,  and  could  not  be  effectually  resisted. 
It  is,  therefore,  in  this  respect,  an  evasion,  if  not  a  direct 
Violation,  of  the  constitution. 

/  The  judgment  of  the  supreme  court  should  be  re- 
versed, and  the  application  for  a  Tncmdamus  denied,  with 
costs  in  the  court  below. 

Johnson,  J. — ^The  question  of  the  constitutionality  of 
n,  QA  1  ^^  canal  *act  of  10th  July  1851,  is  directly  pre- 
-'  sented  by  these  cases,  and  must  necessarily  be 
decided.  A  decision  against  its  validity  will  prove  in* 
jurious  to  the  interests  of  many  persons,  and  disappoint 
the  earnest  wishes  of  many  more.  But  this  considera- 
tion, w^iile  it  occasions  regret  on  my  part,  detracts  noth- 
ing from  the  obligation  to  preserve  the  constitution  from 
infraction.  The  evil  consequences  to  the  community, 
from  an  example  of  judicial  unfaithfulness  to  that  duly, 
would  far  outweigh  the  worst  to  be  apprehended  from  a 
decision  adverse  to  the  canal  act. 

Before  proceeding  to  the  consideration  of  the  prin- 
cipal question  involved  in  these  cases,  it  may  not  be 
amiss,  to  advert  very  briefly  to  one  or  two  topics  which 
were  urged  upon  our  attention  on  the  argument.  For. 
there  may  be  found  persons .  so  little  familiar  with  the 
grounds  of  judicial  procedure,  as  to  attach  to  them 
much  more  importance  than  they  really  deserve.  These 
topics  were  presented  to  us  under  a  great  number  of 
distinct  heads ;  but  are  reducible  to  two.  The  one,  that 
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the  governor  and  other  state  officers,  and  two  successive 
l^islatures,  had  been  of  opinion,  and  had  officially 
acted  upon  the  opinion,  that  the  act  in  question  was  not 
repugnant  to  the  constitution;  the  other,  that  several 
gentlemen,  occupying  no  official  station,  but  of  acknow- 
ledged learning  and  ability  as  lawyers  and  statesmen. 
had  expressed  opinions  to  the  same  effect.  As  to  the 
first  ground,  although  the  action  of  the  other  depart- 
ments of  the  government  is  always  entitled  to  the 
respectful  consideration  of  the  judiciary,  it  can  and 
ought  to  weigh  nothing,  when  it  conflicts  with  their 
settled  conviction  of  the  requirements  of  the  constitution. 
As  to  the  latter  ground,  it  seems  quite  obvious  that  we 
should  be  very  forgetful  of  our  duty,  and  of  the  obliga- 
tion and  responsibility  officially  imposed  upon  us,  if  we 
allowed  our  judgments  to  be  swayed  by  the  opinions  of 
any  number  of  men,  however  respectable. 

Leaving  these  matters,  without  further  observation, 
let  us  turn  to  the  main  question  which  we  are  called 
upon  to  examine.  The  people  of  this  state,  in  the  exer- 
cise of  their  underived  and  sovereign  authority,  estab- 
lished the  constitution;  as  part  of  the  machinery  of 
government,  under  it,  they  created  a  senate  *and  p  ^  qp. 
assembly,  and  vested  in  them  the  legislative  '■ 
power  of  the  state.  The  authority  of  the  legislature  is 
not  inherent,  but  is  entirely  derived  from  and  subordi- 
nate to  the  constitution.  ^'  The  constitution  is  the  basis 
of  legislative  authority ;  it  lies  at  the  foundation  of  all 
law,  and  is  a. rule  and  commission  by  which  both  legis- 
tors  and  judges  are  to  proceed."  (2  Dall.  304.)  If,  there- 
fore, an  act  of  the  legislature  is  contrary  to  any  provision 
of  the  constitution,  it  cannot  possess  the  force  of  law. 
Ever  since  the  formation  of  constitutional  governments, 
this  principle  has,  on  all  proper  occasions,  been  asserted 
and  enforced  by  the  courts,  and  is  now  one  of  the 
acknowledged  maxims  and  fundamental  rules  of  the 
law, 
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The  provisions  of  the  constitutioii  which  bear  most 
immediately  upon  the  question  before  us,  are  contained 
in  article  vii,  §§  3  and  12,  The  3d  section  provides,  that 
after  paying  certain  expenses  of  the  canals,  and  the 
sums  appropriated  by  the  first  and  second  sections  of  the 
same  article,  not  more  than  $200,000  shall  be  paid  out  of 
the  surplus  revenues,  annually,  to  defray  the  necessary 
expenses  of  the  state,  "  and  the  remainder  of  the  reve- 
nues of  the  said  canals  shall,  in  each  fiscal  year,  be  ap- 
plied in  such  manner  as  the  legislature  shall  direct,  to 
the  completion  of  the  Erie  Canal  enlargement,  and  the 
Genesee  Valley  and  Black  Eiver  canals,^  until  the  said 
canals  shall  be  completed:''  §  12  provides,  that  *'no  debt 
shall  be  hereafter  contracted,  by  or  on  behalf  of  this 
state"  (except  certain  debts  specified  in  the  10th  and 
11th  sections,  which  have  no  bearing  upon  the  question 
under  consideration),  unless  authorised  by  a  law  im- 
posing an  annual  tax  to  pay  the  interest  and  provide  for 
the  discharge  of  the  principal ;  such  law  to  be  submitted 
to  the  people  at  a  general  election,  before  it  can  take 
effect.  If  it  shall  be  found,  that  the  act  in  question  pur- 
ports to  dispose  of  the  remainders  of  the  revenues  of  the 
canals,  at  a  time  or  in  a  manner  unauthorized  by  the  3d 
section,  or  that  it  purports  to  create  a  debt  imauthorized 
by  the  provisions  of  the  12th  section,  then  the  act  is 
void. 

To  look  at  the  provisions  bearing  upon  tiie  first  of 
these  questions,  from  the  same  point  of  view,  and  in  the 
*  aft  1  ^S^^  ^^  ^^  ^^"^^  *fects,  as  did  the  convention 
^  who  firamed  the  constitution,  and  the  people  who 
adopted  it,  will  facilitate  our  arriving  at  a  just  concq>- 
tion  of  its  meaning.  In  the  years  1834  and  1835»  the 
project  of  enlarging  the  Erie  canal  began  to  be  carried 
into  efifect;  the  financial  poUcy  adopted  was,  substan- 
tially, to  apply  the  surplus  revenujes  to  the  work,  and 
carry  it  on  just  so  fast  as  the  means  thus  furnished 
would  permit.  This  policy  was  pursued  until  1838, 
38 


1852.]  -         Newell  v.  People.  96 

Concurring  opinion  of  JoHHSOir,  J. 

when  another  and  wholly  different  course  was  adopted ; 
it  went  upon  the  basis  of  considering  the  revenues  of 
the  canal  as  a  fond  to  provide  for  the  repayment  of  the 
principal,  and  to  pay  the  interest  of  moneys  to  he  bor- 
rowed and  applied  to  the  completion  of  the  work ;  and 
this  is  in  substance  the  plan  of  the  present  canal  act 
Upon  this  plan,  the  state  proceeded  till  1842,  when, 
judging  from*  the  legislative  action  of  that  year,  the 
scheme  was  found  wholly  to  have  failed. 

When  the  convention  assembled  in  1846,  Uiese  two 
financial  schemes  were  firesh  in  the  recollection  of  every 
one.  That  the  difference  between  them  is  not  formal, 
but  of  their  very  essence,  may  be  rendered  entirely 
apparent,  from  a  consideration  of  the  results  which 
would  follow  the  adoption  of  each  plan,  taking,  for  the 
sake  of  illustration,  certain  assumed  amounts  for  the 
revenues  of  the  canals,  and  for  the  total  cost  of  con- 
struction. These  amounts  are  obviously  wholly  un- 
essential, and  in  no  way  affect  the  principle  of  applica- 
tion. They  are  assumed,  not  because  they  are  supposed 
to  represent  with  accuracy  the  actual  condition  of  the 
canals,  or  the  probable  results  of  the  bill  in  question, 
but  because  they  afford  a  striking  illustration  of  the 
different  results  which  may  follow  from  the  adoption  of 
the  one  plan  or  the  other.  In  order,  therefore,  to  de- 
termine the  question  proposed,  let  us  assume  the  annual 
remainder  of  revenues  to  be  $500,000,  and  the  total  cost 
of  completion  $15,000,000.  By  the  annual  application 
of  the  remainders,  the  canals  would  certainly  be  com- 
pleted in  thirty  years.  What  would  be  the  result  on  the 
principle  of  anticipation  adopted  by  the  act  in  question? 
The  annual  interest  on  the  loan  of  $9,000,000,  at  six  per 
cent.,  is  $540,000;  the  annual  remainder  applicable  to 
its  payment  $500,000;  and  the  annual  deficit  $40,000. 
So  that,  *at  the  end  of  thirty  years,  instead  of  j.  ^ 
having  the  canals  completed,  and  no  debt,  they  '■ 
would  stiU  need  an  expenditure  of  $6,000,000  to  com- 
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plete  them^  and  the  amount  of  money  owing,  by  reason 
of  the  deficiency  of  the  remainders  to  keep  down  the 
annual  interest,  would  have  swelled  up  from  $9,000,000 
to  $10,200,000.  It  is  obvious,  therefore,  that  the  differ- 
ence between  these  two  schemes  is  not  formal  or  modal 
merely,  but  is  a  difference  in  their  very  nature  and 
essence.  Having  fruits  so  widely  different,  they  do  pre- 
sent a  choice,  and  we  might  not  unnaturally  expect,  that 
a  convention,  or  any  other  body  having  to  act  upon  the 
subject,  would  perceive  the  difference,  and  signify  their 
choice.  Does  the  section  in  question  show  that  the  con- 
vention and  the  people  did  choose  between  these  two 
schemes  ? 

Whether  we  are  considering  an  agreement  between 
parties,  a  statute  or  a  constitution,  with  a  view  to  its 
interpretation,  the  thing  we  are  to  seek  is,  the  thought 
which  it  €0^68968.  To  ascertain  this,  the  first  resort,  in 
all  cases,  is,  to  the  natural  signification  of  the  words 
employed,  in  the  order  and  grammatical  arrangement 
in  which  the  framers  of  the  instrument  have  placed 
them.  If,  thus  regarded,  the  words  embody  a  definite 
meaning,  which  involves  no  absurdity,  and  no  contra- 
diction between  different  parts  of  the  same  writing,  then, 
that  meaning,  apparent  upon  the  face  of  the  instrument, 
is  the  one  which  alone  we  are  at  liberty  to  say  was 
intended  to  be  conveyed ;  in  such  a  case,  there  is  no 
room  for  construction.  That  which  the  words  declare, 
is  Uie  meaning  of  the  instrument ;  and  neither  courts 
nor  legislatures  have  the  right  to  add  oi:  to  take  away 
from  that  meaning.  .  This  is  true  of  every  instrument, 
but  when  we  are  speaking  of  the  most  solemn  and  delib- 
erate of  all  human  writings,  those  which  ordain  the 
fundamental  law  of  states,  the  rule  rises  to  a  very  high 
degree  of  significance.  It  must  be  very  plain,  nay,  abso- 
lutely certain,  that  the  people  did  not  intend,  what  the 
language  they  have  employed,  in  its  natural  significa- 
tion, imports,  before  a  court  will  feel  itself  at  liberty  to 
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depart  from  the  plain  reading  of  a  constitutional  pro- 
vision. 

On  this  subject,  Chief  Justice  Mabshall  says,  speak- 
ing *of  the  constitution  of  the  United  States :  "  As  _  ^ 
men  whose  intentions  require  no  concealment  ^ 
generally  employ  the  words  which  most  directly  and  aptly 
express  the  ideas  they  i/niend  to  convey,  the  enlightened 
patriots  who  framed  our  constitution,  and  the  people 
who  adopted  it,  must  be  understood  to  have  employed 
words  m  ihevr  natural  sense,  and  to  have  intended  what 
THEY  SAID."  {Gibbons  V.  Ogden,  9  Wheat.  188.)  To  the 
same  effect,  is  the  case  of  People  v.  JPardy  (2  Hill  31,  and 
4  Id.  384),  upon  the  construction  of  that  clause  in  the 
former  constitution  of  this  state,  requiring  the  assent  of 
two-thirds  of  the  members  of  the  legislature  to  every  bill 
"creating,  continuing,  altering  or  renewing  any  body 
politic  or  corporate."  The  attempt,  in  that  case,  was  to 
exempt  municipal  corporations  from  the  provision. 
Bronson,  J.,  dissenting  from  the  judgment  of  the  su- 
preme court,  says :  "  I  do  not  so  read  the  constitution. 
These  words  are  as  broad  in  their  signification  as  any 
which  could  have  been  selected  for  the  occasion  from 
our  vocabulary,  and  there  is  not  a  syllable  in  the  whole 
instrument  tending,  in  the  slightest  degree,  to  limit  or 
qualify  the  universality  of  the  language.  If  the  clause 
can  be  so  construed,  that  it  shall  not  extend  alike  to  all 
corporations,  whether  public  or  private,  it  may  then,  I 
think,  be  set  down  as  an  established  fact,  that  the  Eng- 
lish language  is  too  poor  for  the  framing  of  fundamental 
laws,  which  shall  limit  the  powers  of  the  legislative 
branch  of  the  government."  "  In  this  way,  a  solemn 
instrument,  for  so,  I  think,  the  constitution  should  be 
considered,  is  made  to  mean  one  thing  by  one  man,  and 
something  else  by  another,  until,  in  the  end,  it  is  in 
danger  of  being  rendered  a  mere  dead  letter,  and  that 
too,  where  the  language  is  so  plain  and  explicit,  that  it 
is  impossible  to  make  it  mean  more  than  one  thing,  unless  we 
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fint^  lose  sight  of  the  inetrwmefrU  itsdfy  and  allow  ourselves 
to  roam  at  large  in  the  boundless  field  of  speculation. 
For  one,  I  dare  not  venture  on  such  a  cova^de.  Written  con- 
stitutions of  government  will  soon  come  to  be  considered 
of  little  value,  if  their  injunctions  may  be  thus  lightly 
overlooked ;  and  the  experiment  of  setting  a  boundary 
to  power,  will  prove  a  failure.  We  are  not  at  liberty  to 
^  Q  -  presume,  that  the  framers  of  the  constitution,  *or 
-'  the  people  who  adopted  it,  did  not  wnderstand  the 
force  of  language"  The  judgment  thus  dissented  from 
was  reversed  in  the  court  for  the  correction  of  errors ; 
and  Senator  Paige,  in  his  opinion  in  that  court,  says : 
"  For  one,  I  cannot  consent  to  palter  in  a  double  sense 
with  any  part  of  the  constitution.  Through  no  agency 
of  mine,  shall  it  be  made  to  keep  the  word  of  promise  to 
the  ear  and  break  it  to  the  hope.  I  trust,  that  the  court 
will  not  hesitate  to  array  itself  in  favor  of  the  old  and 
revered  doctrine  of  strict  construction — ^the  only  sound 
and  safe  doctrine  for  the  government  of  either  judges  or 
legislators.  If  courts  are  allowed  to  depart  from  it,  and 
venture  upon  the  perilous  experiment  of  mbstitutrng^for 
the  dear  Umguage  of  the  instrument,  Ihevr  own  notikme 
of  what  it  ought  to  have  been,  or  what  Ue  framers  iniended^ 
Uiere  will  be  an  end  of  written  constitutions,  and  of  all 
attempts  to  fix  limits  to  legislative  and  judicial  power.'' 

Applying  these  principles  to  the  section  in  question, 
we  are  unable  to  see,  that  the  words  '*  in  each  fiscal 
year,"  are  not  placed  in  such  connection  with  the  resi- 
due of  the  sentence,  as  to  convey  the  meaning  which 
the  convention  and  the  people  intended.  We  see  no 
ground  for  thinking  that  a  different  arrangement  of  the 
words  of  the  clause  would  be  better  calculated  to  express 
that  meaning,  and  no  ground  for  altering  the  arrange- 
ment, except  a  dislike  of  the  meaning  which  is  now 
clearly  conveyed.  The  words  in  question,  placed  where 
they  are,  are  full  of  significance,  and  say  as  plainly  as 
language  can,  that  the  application  of  tiie  remainders 
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of  revenue  to  the  enlargement  and  completion  of  the 
canals,  is  to  be  made  in  each  fiscal  year,  until  their  com- 
pletion. The  convention  and  the  people  have  then 
chosen  between  the  two  schemes  of  finance  of  which  we 
have  spoken,  both  of  which  had  been  tried  and  their 
results  ascertained.  Taught  by  experience,  they  selected 
that  scheme  which  they  saw  insured  success,  avoided 
debt  and  £acilitated  economy — ^the  scheme  of  paying  as 
the  means  of  payment  should  be  produced  from  the 
revenues  of  the  canals. 

It  is,  however,  contended,  that  conceding  the  words 
"  in  each  fiscal  year,"  to  be  so  placed  as  to  convey  the 
meaning  which  *the  people  and  the  convention  r  ^  ^/^x 
intended,  the  whole  clause,  taken  together,  con-  '- 
fers  upon  the  legislature  entire  discretion  over  the 
manner  of  applying  the  revenues  to  the  enlargement 
and  completion  of  the  canals.  That,  although  this 
application  is  directed  to  be  made  in  each  fiscal  year, 
yet  the  scheme  of  the  canal  act  is  one  mode  of  thus 
applying  these  revenues.  That,  therefore,  as  the  whole 
subject  of  the  manner  of  application  is  within  the  dis- 
cretionary power  of  the  legislature,  the  particular  man* 
ner  adopted  in  the  act  is  necessarily  constitutional. 

If  the  words  of  the  constitutional  provision  had  been, 
*'  in  such  manner  as  the  canal-board  shall  direct,"  no 
one  would  have  supposed  that  the  board  intrusted  with 
the  power  to  get  up  such  a  financial  scheme  as  the  act 
in  question  contains.  No  one  would  have  doubted,  that 
the  clause  fixed,  in  the  first  place,  the  thing  to  be  ap- 
plied, viz.,  the  remainders  of  revenue ;  next,  the  object 
to  which  they  were  to  be  applied,  the  enlargement  and 
completion  of  the  canals ;  and  next,  the  time  of  applica- 
tion, "  in  each  fiscal  year,  until  the  canals  shall  be  com- 
pleted." And  no  one  would  have  hesitated  to  admit, 
that  the  discretion  conferred  by  the  use  of  the  words 
"  in  such  manner  as  the  canal-board  shall  direct,"  had 
reference  to  other  points  than  those  which  had  thus 
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been  fixed.  Now,  it  was  never  heard  of,  as  a  matter  of 
law,  that  the  character  of  the  agent  had  anything  to  do 
with  the  extent  or  nature  of  the  power  conferred  upon 
him ;  that  depends  altogether  upon  the  terms  in  which 
it  is  conferred,  and  not  at  ,all  upon  the^  character  of  the 
agent.  This  proposition  is  abundantly  plain,  and,  in 
general  terms,  would  scarcely  be  denied  by  any  one; 
yet,  the  position  we  are  examining  is  founded  upon  its 
practical  denial,  on  the  notion  of  the  sovereignty  of  the 
legislature,  which,  although  entirely  accurate  in  refer- 
ence to  the  parliament  of.  Great  Britain,  as  to  which 
body  it  was  first  announced,  has  a  very  limited  applica- 
tion to  legislative  bodies  existing  under  and  subject  to 
the  provisions  of  a  written  constitution.  That  the  legis- 
lature possesses  the  legislative  power  of  the  state,  under 
the  constitution,  is  true;  but  this  does  not  touch  the 
question  of  the  extent  of  that  power.  That  depends 
*  1  ni  1  ^P^^  *^®  restrictions  which  the  ^constitution 
J  has  imposed;  because,  subject  to  those  restric- 
tions, the  whole  legislative  power  of  the  state  is 
granted. 

In  respect  to  the  revenues  of  the  state,  the  legislature 
has  not  been  intrusted  by  the  people  with  unlimited 
power.  On  the  contrary,  the  limitations  to  be  placed  on 
its  power,  seem  to  have  called  for  and  received  the 
anxious  attention  of  the  convention.  The  whole  scope 
of  the  7th  article  of  the  constitution  manifests  the  most 
careful  purpose  to  assign  limits  to  a  power  which  would 
otherwise  be  unrestrained.  These  restrictions,  it  is  to  be 
remembered,  are  imposed  by  the  sovereign  power  upon 
one  of  the  agents  it  has  constituted  to  carry  on  govern- 
ment. We  are  not  at  liberty  to  think,  that  restrictions 
upon  the  power  of  the  legislature  are  unnecessary ;  the 
fact  that  such  restrictions  are  contained  in  the  constitu- 
tion under  which  we  sit,  is,  for  us,  conclusive  proof  that 
these  restrictions  are  necessary.  Nor  can  we  regard  them 
or  unwise,  or  against  a  liberal  and  enlightened  policy, 
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and,  therefore,  to  be  evaded,  or  construed  otherwise  than 
according  to  tiie  spirit  and  policy  of  the  provision  them- 
selves. If  that  policy  diflTers  from  any  other  line  of 
policy,  then  the  latter  is  Hiat  which  we  are  bound  to 
avoid.  The  policy  of  the  constitution  is,  for  us,  liberal, 
enlightened,  wise,  and  must  be  sustained  by  us,  so  long 
as  it  remains  embodied  in  the  fundamental  law. 

Under  the  constitution,  the  thing  to  be  applied  to  the 
enlargement  of  the  canal  is  revenue — ^money.  It  is  ffuU 
which  is  to  be  applied ;  not  something  else,  the  product 
of  the  use  of  that  money.  It  is  to  be  applied,  moreover, 
in  each  fiscal  year.  The  application  is  not  to  be  delayed 
by  accumulation,  nor  hastened  by  anticipation,  but  is  to 
proceed,  year  by  year,  using  the  revenues  of  the  year  for 
the  work  of  the  year,  until  the  canals  shall  be  com- 
pleted. We  are  not  at  liberty  so  to  construe  the  discre- 
tion conferred  on  the  legislature,  as  to  the  manner  of  ap- 
plication, as  to  bring  it  into  conflict  with  the  ti'^ne  of 
application,  which  the  constitution  expressly  specifies. 
The  act  in  question  provides,  that  after  1854,  the  re- 
mainder of  Hie  revenues  shall  be  applied,  not  to  com- 
pleting the  canals,  nor  conditionally  in  case  the  canals 
shall  then  be  completed,  but  *absolutely,  to  the  _  ^ 
creation  of  a  fund,  to  pay  canal-revenue  certifi-  ^ 
cates  and  interest  thereon.  If  the  canals  should  not  be 
completed,  before  that  period,  then  the  act  and  the  con- 
stitution are  directly  in  conflict ;  the  one  declaring  that 
Hie  revenues  shall  be  applied  to  the  completion  of  the 
work,  the  other  that  they  shall  be  accumulated  in  a  fund 
for  paying  the  certificates. 

We  might,  with  entire  confidence,  rest  the  determina- 
tion of  these  cases  upon  the  grounds  which  we  have 
already  considered ;  but  we  think  it  proper  also,  to  con- 
sider the  question,  whether  this  act  does  not  purport  to 
authorize  the  creation  of  a  debt  against  the  state,  within 
the  meaning  of  the  prohibitions  contained  in  the  7th 
article  of  the  constitution.    In  considering  that  question, 
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we  will,  for  the  present,  omit  to  take  into  account  the 
latter  part  of  the  14th  section  of  the  canal  act,  because, 
if  that  has  the  effect  ascribed  to  it  by  the  counsel  who 
maintain  the  constitutionality  of  the  law,  then  it  matters 
not  what  obligation  the  residue  of  the  act  seems  to 
create,  though  it  be  the  incurring  of  a  debt  in  Hie  most 
direct  and  unequivocal  form.  Even  if  the  act  and  the 
certificates  contained  a  positive  promise  to  pay,  and  a 
pledge  for  payment  of  the  faith  of  the  state  and  of  all 
its  revenues,  this  clause  in  the  14th  section  would,  in 
their  view,  prevent  the  act  from  being  unconstitutional. 
Confining  our  attention,  at  present,  however,  to  the  in- 
qi^iry,  what  obligations,  if  any,  are  assumed  by  the  state, 
in  case  the  provisions  of  the  act  are  constitutional, 
let  us  consider  the  extent  and  nature  of  those  obligations. 
For,  if  the  act  creates  any  obligation  T^ch  is  to  be 
regarded  as  a  debt,  within  the  meaning  of  the  constitu- 
tion, then,  even  if  we  might  h^ve  thought  the  scheme 
a  mode  of  application,  within  the  meaning  of  the  3d 
section  of  the  7th  article,  looking  at  that  section  alone, 
we  should,  nevertheless,  be  bound  to  construe  the  two 
sections  together,  and  hold  that  the  3d  section  did  not 
intend  to  authorize  what  the  12th  section  forbade. 

If  language  has  any  meaning,  the  legal  effect  of  the 
act,  if  valid,  is,  at  least,  to  devote  so  much  of  the  surplus 
revenues  of  the  canals  as  shall  actually  be  received  after 
1854,  to  the  creation  of  a  fund  to  pay  the  canal-revenue 
certificates  and  the  '''interest  thereon.  If  this 
can  be  done  in  regard  to  one  source  of  revenue, 
we  see  no  reason  why  the  same  thing  may  not  be  done 
in  regaxd  to  every  source  of  revenue  of  the  state,  includ- 
ing not  only  all  revenue  which  may  arise  from  property, 
but  also  all  which  may  be  realized  by  the  exercise  of  the 
power  of  taxation.  Such  an  anticipation  of  revenue 
would  no  more  create  a  debt  than  this  bill  does. 

It  may  be  objected,  that  there  is  distinction  between  a 
pledge  of  the  revenues  of  property  owned  by  the  statOi 
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and  of  the  revenues  to  be  derived  from  taxation ;  but 
the  distinction  does  not  affect  the  question.  Whatever 
consumes  the  revenues  of  the  property  of  the  state^ 
tends  to  render  a  resort  to  taxation  necessary,  just  to  the 
extent  to  which  the  revenues  firom  property  have  been 
consumed.  It  is,  therefore,  a  matter  of  entire  indiffer- 
ence, whether  one  or  another  part  of  the  resources  of 
the  state  is  drawn  upon ;  for  the  substantial  effect  upon 
the  financial  condition  of  the  state  is  the  same  in  eithei 
ease.  If  the  constitutional  provision  against  incurring 
debts  permits  such  a  scheme  as  this  to  be  effectual,  it  is 
of  small  moment,  to  inquire  what  it  prohibits;  for  it 
provides  no  practical  restraint  whatever  upon  the  power 
of  the  legislature.  To  attribute  such  an  intention  to 
the  convention,  or  to  the  people,  as  to  permit  the  one 
and  prohibit  the  other,  is  to  attribute  to  them  an  entire 
incapacity  to  comprehend  the  subject  on  which  they 
were  acting,  and  the  effect  of  their  own  language.  It  is 
construing  the  constitution  as  if  it  were  a  penal  statute 
or  a  disfavored  agreement  in  conflict  with  public  policy 
rather  than  as  being  the  supreme  law  of  the  state,  pre- 
scribed by  the  immediate  source  of  all  authority,  to  set 
bounds  to  the  power  delegated  to  its  agents.  We  might, 
on  this  branch  of  the  subject,  rely  wholly  upon  the  plain 
sense  of  the  constitutional  provision  in  question;  but 
a  brief  examination  will  serve  to  show,  tiiat  the  obli- 
gations which  purport  to  be  created  by  this  act  consti- 
tute, in  its  ordinary  sense,  a  state  debt 

National  or  state  debts  assume  a  great  variety  of 
forms.  Sometimes,  they  take  the  most  usual  form  of 
private  debt — an  obligation  to  pay  the  principal  at  a 
specified  period,  with  interest  *in  the  meantime,  r  ^  ^^.^ 
Sometimes,  the  period  of  payment  of  the  prin-  '• 
dpal  is  wholly  at  the  election  of  the  government ;  while, 
at  others,  the  government  is  at  liberty  to  pay  at  any 
moment,  after  a  fixed  period.  Sometimes,  the  principal 
is  not  to  be  paid  at  all,  but  only  a  perpetual  annuity, 
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and  sometimes,  only  an  annuity  dependent  on  a  life  or 
lives,  or  for  years.  In  short,  these  obligations  assume 
every  form  which  can  tempt  the  possessor  of  money  to 
part  with  it  to  the  government,  and  are  varied,  from 
time  to  time,  as  one  or  the  other  seems  most  likely  to 
accomplish  the  purpose  of  putting  out  promises  and 
getting  money  in  return.  In  all  these  forms,  one  com- 
mon attribute  is  found,  and  one  only;  viz.,  that  in 
consideration  of  money  advanced  to  the  state,  the  state 
promises  whatever  it  is  thought  will  be  most  likely  to 
procure  money  to  be  advanced,  it  matters  not  what;  and 
that  which  is  thus  promised  is  debt.  It  may  relate  only 
to  the  income  of  particular  property,  or  it  may  embrace 
the  whole  resources  of  the  state.  The  extent  of  the  obli* 
gation  does  not  affect  or  qualify  its  nature;  so  long 'as 
there  is  an  obligation  assumed  by  the  state,  it  constitutes 
a  debt — something  due  from  the  state. 

Again,  if,  in  the  natural  and  expected  course  of  events, 
a  period  will  come,  when  the  promises  made  by  the  cer- 
tificates in  question  will  ripen  into  a  perfect  obligation 
on  the  part  of  the  state,  then  the  issue  of  them  conflicts 
with  the  prohibition  of  the  constitution,  as  clearly  as  if 
the  debt  arose  immediately  upon  their  being  signed. 
When  remainders  of  revenue  from  the  canal  shall  have 
been  received  into  the  treasury  of  the  state,  after  1854, 
the  obligation  of  the  state  will  have  become  perfect,  to 
pay  upon  these  certificates  the'  amount  so  received.  It 
is  true,  the  payment  cannot  be  made,  without  further 
legislative  action,  nor  could  it  be,  if  the  certificates  were 
immediate  and  general  obligations  on  the  part  of  the 
state;  an  appropriation  is  always  necessary  to  effect 
actual  payment,  but  the  obligation  is  as  complete  with- 
out the  appropriation  as  with  it. 

There  is  another  view  in  reference  to  the  obligation 
assumed  by  the  state,  which  clearly  shows  that  they 
amount  to  a  debt  The  9th  section  of  the  act  appro- 
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priates  $540j000  to  pay  *interest  during  the  first  r  :,» -i  ak 
two  years.  We  have,  then,  the  certificates  con-  '■ 
taming,  in  conformity  with  the  2d  section  of  the  act,  a 
promise  to  pay  interest  semi-annually,  and  an  appropri- 
ation to  pay  that  interest.  K  this  does  not  make  a 
complete  and  perfect  obligation,  I  am  at  a  loss  to  con- 
ceive what  would.  It  is  true,  that  the  constitution 
authorizes  appropriations  for  two  years,  but  it  does  not 
authorize  ihe  creation  of  debts,  and  we  are  not  at  liberty 
80  to  construe  the  power  to  make  appropriations,  as  to 
bring  it  in  conflict  with  the  prohibition  against  creating 
debts.  The  appropriation,  in  this  case,  is  to  be  taken  in 
connection  with  the  promise  to  pay,  contained  in  the 
certificate,  and  the  scheme  of  raising  money  in  which 
they  form  part  of  the  machinery.  Thus  viewed,  the  cer- 
tificates, so  far  as  the  two  years'  interest  is  concerned,  are 
as  complete  obligations  of  the  state  to  pay  money,  as  the 
promissory  note  of  an  individual  is  an  obligation  upon 
him  to  pay  money. 

It  is,  however,  to  be  observed,  that  the  9th  section, 
which  makes  the  appropriations  in  question  for  the  pay- 
ment of  interest,  directs  the  payment  to  be  made  out  of 
the  avails  of  the  sale  of  the  certificates,  the  premiums 
thereon,  and  the  interest  which  may  have  accrued  on  the 
deposit  of  such  avails.  On  the  other  hand,  the  8th  sec- 
tion, which  contains  the  appropriations  for  two  years' 
work  upon  the  canals,  directs  the  payments  to  be  drawn 
firom  the  s^une  sources,  and  also  from  the  surplus  reve- 
nues. If  the  appropriation  to  the  payment  of  interest 
had  been  directly  from  the  general  resources  of  the  state, 
we  have  seen  that  a  debt  would  result.  Does  this  in- 
direct process  alter  the  efiect  ?  The  moneys  arising  from 
the  sale  of  certificates  are,  when  received,  the  property 
of  the  state ;  they  can  be  paid  out  only  in  virtue  of  an 
appropriation  by  law.  The  persons  who  paid  them  to 
the  state  for  certificates,  no  longer  retain  any  interest  in 
or  control  over  them.    The  only  ground  on  which  a  dis- 
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tinction  can  be  suggested  between  payment  from  these 
funds  in  the  hands  of  the  state,  and  from  its  general 
resources,  is,  that  such  payment  is  refunding  part  of 
the  price  of  the  certificates  to  the  purchaser.  Besides  the 
answer,  that  the  transaction  was  not  originally  a  sale  of 
the  certificates  (for  an  advance  of  money  on  the  original 
*10A  1  *^**®^^S  ^f  ^^  obligation  for  the  payment  of 
-'  money,  is  never  a  purchase  of  the  obligation, 
but  always  a  loan),  it  is  sufficient  to  say,  that  the  ground 
taken  is  not  warranted  by  the  provisions  of  the  act 
The  amount  which  is  to  be  repaid  to  the  purchaser  or 
lender,  for  principal,  is  not  diminished  by  these  pay- 
ments under  the  appropriation  in  question.  It  is  not 
part  of  what  he  advanced,  which  he  is  receiving  back, 
but  a  compensation  for  the  use  of  what  he  advanced. 
This  compensation,  being  payable  by  the  state  in  all 
events,  creates  a  debt  within  the  narrowest  definition  of 
that  term,  which  was  pressed  upon  us  at  the  argument. 

It  remains  to  consider  the  effect  of  the  last  clause  of 
the  14th  section  of  the  act;  this  provides  as  follows: 
"  The  certificates  to  be  issued  under  the  act  shall,  in  no 
event  or  contingency,  be  so  construed  as  to  create  any 
debt  or  liability  against  the  state,  or  the  people  thereof, 
within  the  meaning  of  §  12,  article  vii.,  of  the  constitu- 
tion." The  section  of  the  constitution  referred  to  had 
already  rendered  it  impossible  that  the  certificates  should 
create  any  debt  or  liability  against  the  state  or  the 
people,  and  a  legislative  provision  of  this  sort  was-  not 
necessary  for  the  protection  of  that  instrument.  Is  its 
effect,  to  preclude  us  from  inquiring  whether  the  certifi- 
cates, or  the  provisions  of  the  act,  taken  in  connection 
with  the  certificates,  purport  to  create  a  debt  or  liability 
against  the  state,  or  the  people  thereof?  We  think  not. 
It  does  not  alter,  or  profess  to  alter,  any  one  provision  of 
the  act;  it  leaves  them  all  standing  on  the  statute  book, 
with  the  apparent  force  of  law,  and  with  the  sanction  of 
legislative  approval,  forming  together  a  single  scheme 
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for  raising  .money,  on  the  feith  of  which  capital  is  in- 
vited to  assist  the  state.  Under  this  state  of  things,  can 
we  be  asked  to  take  the  ground  that  the  state  is  to  be  re- 
garded as  coming  into  the  money-market,  with  a  cun- 
ningly-devised plan  of  promises,  seemingly  efficacious, 
but  really  known  to  be  wholly  unlawful,  and  incapable 
of  conferring  any  legal  right,  and  by  such  means  seek- 
ing to  procure  the  advance  of  money?  The  respect 
which  we  owe  to  the  legislature,  forbids  us  to  listen  for 
one  moment  to  the  suggestion.  The  clause  in  question  is 
*only  a  legislative  declaration  of  the  meaning  p  ^-^^ 
of  the  constitution  and  an  injunction  upon  the  ^ 
courts  to  construe  the  act  accordingly.  If  it  were  to 
be  regarded  by  us,  and  such  effect  given  to  it,  as  is  con- 
tended for,  then  the  most  flagrant  legislative  violations 
of  the  constitution  may  always  be  screened  from  the 
scrutiny  of  the  courts,  by  the  addition  of  this  simple 
clause. 

A  single  illustration  will  suffice  to  make  the  position 
plain,  that  this  clause  is  not  to  be  regarded,  in  consider- 
ing the  validity  of  the  act.  Let  us  suppose  an  act  of  the 
legislature,  directing  that  A.  may  make  his  certificate, 
stating  that  a  mortgage  from  B.  to  C.  is  satisfied,  and 
that  upon  such  certificate  being  filed  in  the  county 
clerk's  office,  where  the  mortgage  is  recorded,  the  same 
should  be  satisfied  and  di^pharged  of  record ;  and  further 
adding,  that  said  certificate  should  not  be  construed  to 
impair  the  obligation  of  a  contract,  within  the  meaning 
of  the  constitution  of  the  United  States.  Does  any  one 
think,  that  such  a  law  could  be  enforced,  or  that  such  a 
certificate  would  be  any  more  efficacious  to  discharge  the 
mortgage,  than  a  sheet  of  blank  paper  ?  Its  absurdity  is 
too  plain  to  admit  of  argument  Yet  this  is  the  very 
case  which  we  are  considering. 

In  conclusion,  we  have  seen,  that  the  act  under  con- 
sideration, in  its  material  provisions  and  general  scope, 
conflicts  with  the  constitution  of  the  state.    Its  prp- 
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visions  constitute  a  single  financial  scheme,  and  must 
stand  or  fall  together.  We  have  not  been  intrusted  with 
the  power  of  determining  whether  the  policy  of  the  con- 
stitution is  wise  or  not;  nor  has  any  discretion  been 
given  to  us,  to  enforce  its  provisions,  or  to  refrain,  as  we 
may  think  the  public  welfare  demands.  Our  duty  is 
simply  to  declare  what  we  believe  to  be  the  law,  viz., 
that  the  act  in  question,  being  repugnant  to  the  consti- 
tution, is  void.  The  judgment  of  the  supreme  court 
should,  therefore,  be  reversed,  and  the  mandamus  re- 
fused. 

Edmonds,  J. — ^Two  questions  are  presented  for  our 
consideration  in  this  case:  1st.  Whethsr  the  contracts 
made  by  the  letting  board  are  valid  and  complete,  without 
*  inft  1  *^^  approval  of  *the  canal  board  ?  2.  Whether 
1  the  law  itself  is  not  void,  as  repugnant  to  the 
constitution  ? 

The  first  question  is  of  minor  importance — ^perhaps, 
if  we  are  correctly  informed  as  to  the  action  of  the  legis- 
lature, of  no  moment  whatever,  except  as  to  its  influence 
on  the  decision  of  this  particular  case.  I  have  examined 
it,  however,  and  am  inclined  to  believe  that  the  contracts 
were  not  valid,  for  want  of  the  approval  of  the  canal 
board. 

The  12th  section  of  the  act  directs  the  canal  commis- 
sioners, state  engineer,  Ac.,  to  contract  for  the  completion 
of  the  Erie  Canal  enlargement,  <&c.,  upon  such  terms, 
and  in  such  manner,  as  the  canal-board  shall  dired  and 
approve.  The  return  to  the  mandamvs  shows  that  the 
canal  board  have  merely  directed  the  terms  in  which  the 
subordinate  board  shall  contract,  and  that  the  canal- 
board  never  have  approved  of  the  manner  in  which 
their  directions  have  been  carried  out;  never  have  in- 
quired in  what  manner  they  have  been  attempted  to  be 
followed,  nor  whether  they  have  not  been  entirely  dis- 
r^arded.  It  is  evident  to  me,  that  it  was  the  intention 
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of  the  statute  to  require  the  judgment  and  decision  of 
the  canal-board,  and  to  commit  to  tlie  subordinate  board 
the  mere  executive  duty  of  carrying  out  such  decision. 
It  is  in  no  other  manner,  that  I  can  find  aliment  for 
the  provision,  that  the  canal-board  shall  ''approve." 
Their  refusing  to  do  more  than  they  have  done,  is,  in 
effect,  striking  the  word  "approve"  out  of  the  statute. 
It  was  their  duty  to  do  more  than  merely  direct  the 
terms  on  which  the  contracts  should  be  made;  it  was 
necessaiy  for  them  to  approve  the  manner  in  which  it 
was  proposed  to  contract  When  they  did  that,  and 
approved  of  the  action  of  the  other  board,  and  not  till 
then,  were  the  contracts  valid  and  effectual.  It  is  thus 
alone  that  full  force  can  be  given  to  all  the  provisions 
of  the  statute. 

The  other  question  involves  the  constitutionality  of 
the  law,  and  whether  the  contracts  executed  under  it, 
even  if  duly  approved,  would  be  valid  ?  *In  ex-  p  ^  ^  /vq 
amining  this  question,  I  shall  inquire — 1.  What  ^ 
is  the  scheme  of  the  constitution  ?  2.  What  that  of  the 
statute  ?    3.  Whether  they  are  repugnant  to  each  other  ? 

And  I  enter  upon  the  examination  thoroughly  im- 
bued with  the  principle,  that  the  task  of  determining 
that  a  law  is  void,  by  reason  of  its  repugnancy  to  the 
constitution,  is  at  all  times  one  of  extreme  delicacy ;  that  it 
ought  seldom,  if  ever,  to  be  done  in  a  doubtful  case ;  that 
it  is  not  on  slight  implication  and  vague  conjecture, 
that  the  legislature  is  to  be  pronounced  to  have  trans- 
cended its  powers  (Fletcher  v.  Peck,  6  Cranch  128) ;  that 
it  is  only  in  express  constitutional  provisions,  limiting 
legislative  power  and  controlling  the  temporary  will  of 
a  majority  by  a  permanent  and  paramount  law,  settled 
by  the  deliberate  wisdom  of  the  nation,  tiiat  we  can  find 
a  safe  and  solid  ground  for  the  authority  of  courts  of 
justice  to  declare  void  any  legislative  enactment  {Coch- 
ran  v.  Van  Swday,  20  Wend.  382) ;  that  in  construing  the 
language  of  a  constitution,  we  have  nothing  to  do  with 
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argumentsvoft  mconvmienti,  for  the  purpose  of  enlarging 
or  contracting  its  import,  the  only  sound  principle  being 
to  declare  ita  lex  scripta  est,  to  follow  and  to  obey  {People  v. 
MorreU,  21  Wend.  584);  that  there  is  no  safe  rule  for 
construing  the  extent  or  the  limitation  of  powers  in  a 
constitution,  other  than  is  given  by  the  language  of  the 
instrument  which  confers  them,  taken  in  connection 
with  the  purposes  for  which  they  were  conferred  (Gi6- 
bom  v.  Ogden,  9  Wheat.  188) ;  and  that  the  opposition 
between  the  constitution  and  the  law  should  be  such 
that  the  judge  feels  a  clear  and  strong  conviction  of  their 
mcompatibility  with  each  other  (6  Cranch  188 ;  1  Cowen 
564). 

When  such  an  incompatibility  is  manifested,  I  agree 
with  Chief  Justice  Marshall,  whose  sentiments  I  have^ 
already  quoted,  that  the  court,  when  impelled  by  duty 
to  render  such  a  judgment,  would  be  unworthy  of  its 
station,  could  it  be  unmindful  of  the  high  obligations 
which  that  station  imposes. 

♦  1101  ^  proceed,  then,  to  inquire,  *what  is  the 
"^  scheme  of  the  constitution,  in  that  part  bearing 
upon  the  question  before  us?  In  order  properly  to 
understand  it,  we  must  become  acquainted  with  the  cir- 
cumstances out  of  which  its  provisions  sprung,  and  upon 
which  it  was  designed  they  should  act. 

The  Erie  and  Champlain  canals,  extending  a  distance 
of  427  miles,  were  completed  in  October  1823,  so  far  as 
to  allow  of  their  navigation  to  the  whole  extent.  .  On 
the  1st  of  January  1825,  it  was  ascertained,  that  their 
cost  had  been  about  $10,000,000,  and  that  the  state  was 
then  owing  a  debt,  contracted  for  their  construction, 
amounting  to  $7,467,770.99.  It  was  then  already  ap- 
parent, that  their  revenues  would  be  sufficient  to  dis- 
charge that  debt,  at  an  early  period.  And  as  early  as 
that  date,  there  sprung  up  from  these  circumstances  two 
conflicting  systems  of  canal  policy,  which  have  more  or 
less  agitated  our  p>iblic  councils,  for  the  last  quarter  of  a 
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century.  One  of  them  proposed  an  extensive  scheme 
of  internal  improvements,  involving  the  construction  of 
many  other  canals,  and  the  expenditure  of  many 
millions,  which  were  to  be  obtained  in  the  first  instance 
by  loans,  and  to  be  repaid  out  of  the  canal-revenues. 
The  other  deprecated  the  creation  of  a  debt,  and  insisted 
that  such  works  could  be  safely  undertaken  and  carried 
on  only  out  of  surplus  revenues  as  they  should  accrue. 

As  one  or  the  other  of  these  systems  of  policy  pre- 
vailed, and  in  the  process  of  time,  each  had  by  turns  the 
ascendancy,  our  works  of  internal  improvement  ad- 
vanced or  halted,  producing,  however,  in  the  meantime, 
as  conditions,  the  Cayuga  and  Seneca,  the  Crooked  Lake, 
the  Chemung  and  the  Chenango  canals,  adding  many 
miles  of  canal  to  our  public  works,  and  involving  the 
expenditure  of  many  millions  more.  The  means  for 
these  expenditures,  also,  were  obtained  by  loans.  No 
one,  at  that  day,  was  bold  enough,  to  advocate  the  policy 
of  an  irredeemable  debt,  but  all  looked  forward  to  an 
early  extinguishment  of  whatever  might  be  contracted. 
This  sentiment  prevailed  in  the  constitutional  conven- 
tion of  1821,  and  hence,  it  was  provided  in  the  instru- 
ment which  they  framed,  that  the  *debt  then  p  ^  ^  ^  ^ 
existing  should  be  paid  when  it  became  due,  ^ 
and  that  the  revenues  of  the  canals,  including  the 
auction  and  salt  duties,  should  be  inviolably  appropri- 
ated and  applied  to  the  completion  of  the  navigable 
communication  between  the  great  western  and  northern 
lakes  and  the  Atlantic  Ocean,  and  to  the  payment 
of  the  interest  and  the  reimbursement  of  the  capital  of 
money  already  borrowed,  or  which  should  be  borrowed, 
to  make  and  complete  them  (Constitution  of  1821,  Art. 
iii.,  §  10).  During  the  ten  years  that  ensued  from  1824, 
the  construction  of  five  other  canals  had  been  author- 
ized, and  the  canal-revenues  had  already  produced 
nearly  enough  to  extinguish  the  debt  that  was  owing 
m  1825. 
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On  the  1st  of  January  1835,  the  Erie  and  Champlain 
canal  debt  was  about  $5,000,000;  there  was  in  the  trea- 
sury, accumulated  from  the  revenues,  about  $3,000,000, 
and  it  was  evident,  that  the  revenues  of  the  ensuing  two 
or  three  years  would  be  more  than  sufficient  to  pay  the 
whole  of  that  debt,  nearly  ten  years  before  it  should 
become  due.  At  the. same  time,  the  state  owed  a  debt 
of  over  $2,000,000,  contracted  on  account  of  the  lateral 
canals,  whose  construction,  as  already  mentioned,  had 
been  authorized  within  the  preceding  ten  years,  and  an 
additional  debt  of  at  least  $1,000,000  was  anticipated  to 
be  necessary  for  their  completion.  The  general  fund, 
out  of  which  alone  the  ordinary  expenses  of  government 
were  provided  for,  had  been  reduced  by  various  drains 
upon  it,  from  about  $5,000,000  to  about  $200,000,  so  that 
it  was  evident  that  the  ordinary  expenses  of  government, 
which  amounted  to  about  $450,000  a  year,  must  be  pro- 
vided for  by  resort  either  to  the  canal  revenues,  to  a  sys- 
tem of  continual  fcorrowing,  or  to  direct  taxation.  The 
duties  on  auctions  and  on  salt,  which,  at  that  time, 
amounted  to  $330,000  a  year,  and  which  by  the  consti- 
tution had  been  pledged  to  the  payment  of  the  canal 
debt,  had  been  diverted  for  that  purpose,  from  the  gen- 
eral fund,  to  which  they  had  once  belonged,  and  where 
they  had  performed  the  office  of  contributing  to  defray 
the  expenses  of  government.  By  amendments  proposed 
*  119  1  *^  *^®  constitution  of  1832  and  1834,  *and  which 
-■  were  adopted  in  1833  and  1835,  those  duties  wece 
released  from  the  constitutional  pledge,  and  returned  to 
their  original  avocation.  So  that,  in  1835,  the  original 
canal  debt  was  provided  for,  another  canal  debt  of  about 
$3,000,000  had  been  authorized,  the  ordinary  revenues 
were  not  sufficient  for  the  ordinary  expenses  of  govern- 
ment, and  the  canals  were  yielding  a  surplus  of  revenue 
(above  the  interest  on  the  debt  and  the  expenses)  of  about 
$600,000  a  year,  with  the  certain  prospect  of  continual 
augmentation. 
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Under  this  state  of  things,  the  legislature,  at  their  ses- 
sion of  1835,  directed  the  Erie  canal  to  be  enlarged,  and 
a  double  set  of  lift-locks  to  be  constructed,  and  enacted, 
that  the  cost  ot  constructing,  completing  and  maintain- 
ing the  works,  should  be  paid  out  of  any  moneys  which 
might  be  on  hand  belonging  to  the  Erie  and  Champlain 
canal  fund,  and  provided,  that  after  1837,  the  expendi- 
tures should  be  so  limited  as  to  leave  from  the  canal 
revenues,  besides  the  auction  and  salt  duties,  an  annual 
income  to  the  state  of  at  least  $300,000.  Thus  appro- 
priating out  of  the  revenues  previously  pledged  to  the 
canal  debt,  five  or  six  hundred  thousand  dollars  a  year, 
for  the  ordinary  expenses  of  government,  and  devoting 
the  remainder  of  the  revenues,  when  received  and  "on 
hand,"  to  the  task  of  enlarging  the  canal ;  and  clearly 
defining  the  policy  of  effecting  the  enlargement  by 
means  of  earnings  actually  on  hand,  and  not  by  con- 
tracting a  debt  for  that  purpose.  But,  in  1838,  that 
policy  was  abandoned,  and  instead  of  it,  was  adopted  the 
policy  of  hastening  the  enlargement  by  loans.  The  sum 
of  $4,000,000  was  authorized  to  be  borrowed  that  year, 
and  that  policy  continued  until  1842,  when  the  whole 
debt  of  the  state,  over  funds  on  hand,  which  in  1835  had 
been  about  $4,500,000  was  now  $24,674,000. 

In  the  meantime,  the  construction  of  two  additional 
canals  had  been  authorized — the  Black  River  canal  at  an 
expense  of  about  $1,000,000,  and  the  Genesee  Valley  canal 
at  the  cost  of  at  least  $2,000,000,  and  the  moneys  raised 
by  loans  for  their  construction  had  been  in  part  ex- 
pended. In  that  year  (1842),  the  canal  policy  of  the  state 
again  changed.  Alarmed  at  the  ^magnitude  of  n  ^  --« 
the  debt  already  contracted,  and  at  the  prospect  '• 
of  further  augmentation,  the  legislature  directed  all 
farther  expenditure  on  the  public  works,  then  in  the 
progress  of  construction,  to  be  suspended,  imposed  a  tax 
on  all  the  real  and  personal  estate  within  this  state,  and 
pledged  one-half  that  tax  to  canal  purposes,  and  so 
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much  of  the  canal  revenue  as  should  be  equal  to  one- 
third  of  the  interest  of  the  canal  debt,  as  a  sinking  fund 
for  the  redemption  of  the  debt  thus  contracted. 

And  when  the  new  constitutional  convention  as- 
sembled in  1846,  the  enlargement  of  the  Erie  canal, 
and  the  construction  of  the  Black  River  and  Genesee 
Valley  canals  were  unfinished ;  the  total  of  the  liabilities 
of  the  state  was  $25,258,597.95 ;  the  canal  revenues,  de- 
rived from  tolls  and  water-rents,  since  the  completion  of 
the  Erie  and  Champlain  canals,  had  exceeded  the  ex- 
penditure, on  account  of  them,  nearly  $19,000,000 ;  the 
net  revenue  for  the  preceding  five  years  had  averaged 
a  fraction  over  a  million  and  half  dollars,  with  every 
reason  to  believe,  that  in  ten  years'  time,  such  net  reve- 
nue would  exceed  two  millions  and  a  quarter  a  year. 

It  was  under  such  circumstances,  and  for  such  a  state 
of  things,  that  the  constitutional  convention  of  1846 
entered  upon  the  duty  of  making  permanent  provision 
in  relation  to  the  finances  of  the  state.  Each  of  the 
conflicting  systems  of  policy  already  mentioned  had  its 
friends  and  advocates  in  that  body,  and  among  the 
people,  and  they  were  distinctly  presented  to  view,  when 
the  constitution  was  framed  and  adopted.  These  con- 
siderations must  necessarily  be  borne  in  mind,  in  ex- 
amining the  question  now  before  us ;  for,  without  them, 
we  cannot  know  what  were  the  purposes  for  which  the 
constitution  granted  its  powers  or  imposed  its  limita- 
tions, nor  can  we  well  comprehend  the  meaning  or 
intention  of  the  provisions  it  contains. 

Such,  then,  was  the  subject  on  which  the  constitution 
was  to  operate,  and  the  next  inquiry  is :  What  was  its 
action  on  that  subject?  What  rights,  powers  and  privi- 
leges did  it  confer?  And  what  obligations  or  restric- 
*iiiil  *^^"^  impose?  *In  answering  these  questions 
■^  in  a  becoming  spirit  of  candor,  it  will  never  do, 
to  content  ourselves  with  confining  our  attention  to 
detached  portions  of  the  instrument,  but  its  whole  scope 
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and  tenor  must  be  considered,  and  in  such  a  manner  that 
full  force  must  be  given  to  all  its  provisions.  Nor  will 
it  do,  to  invoke  the  aid  of  the  familiar,  though  not  very 
well  understood  distinction  between  peremptory  enact- 
ments, which  must  at  all  hazards  be  obeyed,  and 
directory  ones,  which  may  be  disregarded  with  impunity. 
The  principle  relative  to  directory  statutes  applied  to  a 
fundamental  law,  granting  or  limiting  power,  would  be 
fraught  with  very  dangerous  tendencies.  Besides,  when 
an  enactment  imposes  an  obligation  to  do  or  to  abstain, 
its  language  is  always  imperative. 

Keeping  these  principles  in  view,  we  find  that  this  was 
the  scheme  of  the  constitution : 

1.  That  no  debt  for  the  purpose  of  internal  improve- 
ment, exceeding  $1,000,000,  should  ever  be  contracted, 
unless  sanctioned  by  the  people,  not  speaking  through 
the  legislature,  but  voting  directly  on  the  subject,  at  a 
general  election : 

2.  That  out  of  the  canal  revenues,  a  certain  amount 
should  be  set  apart,  each  year,  as  a  sinking  fund,  to  pay 
the  interest  and  redeem  the  principal  of  the  canal  debt 
then  existing : 

3.  That  a  certain  portion  of  the  canal  revenues  should 
be  set  apart,  as  a  sinking  fund,  in  like  manner,  to  redeem 
and  pay  the  other  debts  of  the  state,  not  comprehended 
in  the  term  "  canal  debt :" 

4.  That  after  paying  those  sums,  a  certain  amount 
($200,000)  should  be  annually  set  apart  to  defray  the 
ordinary  expenses  of  government ;  an  amount  not  enough 
to  meet  all  those  expenses,  but  thereby  relieving  the 
people,  in  some  degree,  from  the  necessity  of  bearing 
direct  taxation  to  carry  on  the  ordinary  operations  of 
the  government : 

5.  That  the  remainder  of  the  revenues  of  the  canals, 
after  these  objects  should  be  accomplished,  should,  in 
each  year,  be  applied  to  the  purpose  of  enlarging  the 
Erie  canal,  &c. ; 
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6.  That  after  these  debts  were  all  paid,  and  those 
*  11K  1  ^^^^^  ^^^  *completed,  there  should  be  appropri- 

^  ated,  annually,  from  the  canal  revenues,  a  sum 
sufficient  to  defray  all  the  expenses  of  government;  and 
thus  relieving  the  people  from  any  taxation  for  that 
purpose  for  all  time  to  come : 

7.  And  that  whenever  any  debt  should  be  contracted 
under  the  direct  authority  of  the  people,  the  same  law 
which  they  should  approve,  should  impose  a  direct  tax 
sufficient  to  pay  the  interest  and  redeem  the  principal 
within  eighteen  years. 

Such,  in  a  few  words  and  in  plain  terms,  are  the  pro- 
visions of  the  constitution  on  this  subject.  The  next 
inquiry  is,  what  are  those  of  the  act  in  question  ? 

1.  It  appropriates  the  surplus  revenues  of  the  canal, 
for  the  years  1851, 1852, 1853  and  1854,  directiy  to  the 
work  of  enlarging  the  canal,  &c.: 

2.  It  authorizes,  by  its  peculiar  machinery  of  canal 
certificates,  the  officers  of  the  state  to  borrow  $9,000,000, 
within  three  years,  and  expend  that  for  the  same  pur- 
pose: 

3.  It  directs  that  sum  to  be  returned  within  twenty- 
one  years,  and  in  the  meantime  an  interest,  not  over  six 
per  cent.,  be  paid  on  it: 

4.  It  pledges  the  surplus  revenues,  for  that  period  of 
twenty-one  years,  to  the  repayment  of  that  sum  of 
$9,000,000,  and  the  interest  upon  it :  and 

5.  It  does  not  submit  the  question  to  the  electors  to  be 
passed  upon  directly  at  a  general  election,  but  instead 
of  that,  declares  that  the  certificates  shall,  in  no  event 
or  contingency,  be  so  construed  as  to  create  a  debt  or 
liability  against  the  state,  or  the  people  thereof,  within 
the  meaning  of  the  constitution. 

It  only  remains  to  inquire  whether  there  is  any  incom- 
patibility between  the  statute  and  the  constitution. 

"1.  This  act  of  borrowing  $9,000,000,  and  providing  for 
its  repayment  within  a  certain  time,  with  interc^  for  its 
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use  in  the  meantime,  seems  to  me  to  create  a  debt.  No 
subtlety  of  reasoning,  no  relBiiement  of  argument,  have 
been  sufficient  to  dispel  from  my  mind  this  plain  and 
simple  idea. 

It  is  said,  that  it  is  not  a  debt,  but  merely  anticipating 
the  resources  of  the  state  as  derived  from  the  canals. 
Now,  it  seems  *to  me,  that  all  debts,  whether  by  r  ^  ^^^ 
individuals  or  states,  is  merely  an  anticipation  of  *■ 
resources.  Then  again,  it  is  said,  that  it  is  no  debt, 
because  only  a  portion  of  the  resources  of  the  state  are 
devoted  to  the  repayment.  Does  the  fact  that  every 
householder  has  certain  property  that  is  not  liable  for 
the  payment  of  his  debts,  destroy  or  even  change  the 
character  of  the  obligation  that  rests  upon  him  to  repay 
the  money  that  he  has  borrowed?  These,  and  such  like 
suggestions,  which  were  made  to  us  <m  the  argument, 
have  not  had  the  effect  to  persuade  me,  that  borrowing 
money  is  not  contracting  a  debt. 

And,  if  I  read  aright,  the  national  debt  of  Great 
Britain  (the  existence  of  which  no  one  probably  will,  at 
this  day,  deny)  was  begun  in  the  precise  manner  adopted 
in  this  statute.  Smith's  Wealth  of  Nations  (vol.  2,  p. 
449)  says,  that  "When  the  resource  of  borrowing  on 
personal  credit  was  exhausted,  and  it  became  necessary, 
in  order  to  raise  money,  to  assign  or  mortgage  some  par- 
ticular branch  of  the  public  revenue,  government  has  done 
this  in  two  different  ways.  Sometimes,  it  has  made  this 
assignment  or  mortgage  for  a  short  period  only — a  year, 
or  a  few  years,  for  example — and  sometimes,  for  per- 
petuity. In  one  case,  the  fund  was  supposed  sufficient 
to  pay,  within  the  limited  time,  both  principal  and 
interest  of  the  money  borrowed ;  in  the  other,  it  was 
supposed  sufficient  to  pay  interest  only,  or  a  perpetual 
annuity  equivalent  to  interest.  When  money  was  raised 
in  the  one  way,  it  was  said  to  be  raised  by  anticipation 
— ^when  in  the  other,  by  perpetual  funding.  In  Great 
Britain,  the  annual  land  and  malt  taxes  are  regularly 
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anticipated  every  year,  by  virtue  of  a  borrowing  clause 
constantly  inserted  into  the  acts  which  impose  them. 
The  Bank  of  England  generally  advances,  at  an  interest, 
which,  since  the  revolution,  has  varied  from  eight  to 
three  per  cent.,  the  sums  for  which  those  taxes  are 
granted,  and  receives  payment  as  their  produce  gradu- 
ally comes  in.  If  there  is  a  deficiency,  which  there 
always  is,  it  is  provided  for  in  the  supplies  of  the  ensuing 
year.  The  only  considerable  branch  of  the  public  reve- 
nues which  yet  remains  unmortgaged,  is  thus  regularly 
*  11 7  1  ^^^^  before  *it  comes  in.  Like  an  improviden;t 
■'  spendthrift,  whose  pressing  occasions  will  not 
allow  him  to  wait  for  the  regular  payment  of  his  reve- 
nues, the  state  is  in  the  constant  practice  of  borrowing 
of  its  fewtors  and  agents,  and  of  payii^g  interest  for  the 
use  of  its  own  money." 

If,  then,  it  is  a  debt  which  this  statute  creates,  it  is  in 
direct  violation  of  the  constitution,  because  it  has  never 
been  submited  to  or  passed  upon  by  the  people. 

2.  It  seems  to  me,  that  the  payment  of  interest  on 
borrowed  money,  out  of  the  canal  revenues,  was  not 
intended  ,by  the  constitution,  because  it  tends  to  retard 
the  advent  of  the  period  when  the  canal  revenues  can 
be  applied  to  the  general  support  of  the  government. 
Under  this  law,  $540,000  a  year,  for  twenty-one  years, 
must  be  withdrawn  from  those  revenues  to  pay  interest 
on  the  $9,000,000  borrowed,  and  to  that  extent  the 
appropriation,  under  §  3,  of  article  vii.,  of  the  consti- 
tution, of  $672,500  a  year,  to  defray  the  ordinary 
expenses  of  government,  must  be  postponed  or  affected, 
and  precisely  to  that  extent,  a  resort  to  direct  taxation 
be  rendered  necessary  to  meet  those  ordinary  expenses. 

This  consideration  is  not  an  unimportant  one,  for 
both  in  and  out  of  the  convention,  and  long  prior  to  it, 
it  was  insisted  by  a  portion  of  the  citizens  of  the  state, 
that  they  had  derived  no  benefit  from  the  canals,  and 
yet  funds  belonging  equally  to  them  as  to  others  had 
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been  expended  for  their  construction,  until  direct  tax- 
ation was  necessary  to  carry  on  government,  and  they 
claimed,  that  the  canals  should  return  those  funds  to  the 
treasury,  at  least,  to  the  extent  of  avoiding  taxation  £or 
the  necessary  expenses  of  government.  Hence  the  ap- 
propriation in  §  3,  article  vii.,  of  the  constitution,  of 
$200,000  a  year  to  defray  the  necessary  expenses  of  the 
state,  before  anything  should  be  applied  to  the  enlarge- 
ment of  the  canal,  <&c.,  the  provisions  that  if,  after  eight 
years,  the  revenues  unappropriated  by  that  article 
should  not  be  sufficient  to  defray  those  expenses,  with- 
out a  direct  tax,  the  legislature  might  appropriate 
$350,000  a  year  from  the  canal  revenues  to  those  ex- 
penses, and  the  provision  that  when  the  canal  debt 
should  be  paid  and  the  *works  completed,  p  ^  ^  - .. 
$672,500  annually  should  be  for  ever  devoted  *- 
to  the  ordinary  support  of  government. 

Thus,  the  constitution  provided,  by  a  regard  to  all  the 
interests  involved,  and  in  a  spirit  of  compromise,  that 
the  debt  should  be  paid,  the  works  completed,  and  the 
people  at  large  be  exempted  from  direct  taxation,  unless 
by  a  direct  vote,  given  at  a  general  election,  they  should 
themselves  impose  such  tax.  And  I  entertain  no  doubt, 
that  it  was  the  intention  of  the  constitution,  to  afford  to 
the  people  of  the  state,  in  due  time,  out  of  the  canal 
revenue,  a  full  protection  against  direct  taxation  for  the 
support  of  government,  by  appropriating  what  the  pub- 
lic works  might  yield  to  that  purpose. 

Whatever  may  be  our  individual  views  of  the  policy 
that  prevailed  in  and  characterized  that  instrument,  it 
is  our  solemn  duty,  as  a  court,  sacredly  to  preserve  its 
compromises.  And  it  requires  no  argument  to  show, 
that  any  act  diverting  those  revenues  to  the  payment  of 
interest,  or  any  other  purpose,  from  that  thus  clearly 
defined  in  the  constitution,  must  be  in  derogation  of  it. 

3.  The  plain  language  of  the  constitution  in  reference 
to  the  surplue  revenues  is.  that  they  "  shall,  in  each  fiscal 
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year,  be  applied  to  the  enlargement  of  the  canal,"  <fec. 
Doed  this  authorize  them  to  be  anticipated,  so  that  they 
may  be  expended  before  the  fiscal  year  in  which  they 
accrue  ?  If  it  does,  then,  with  equal  propriety,  they  may 
be  vnihhdd  a  series  of  years  from  the  object  to  which 
they  are  devoted,  for  if  any  deviation  from  the  explicit 
iigunction  of  the  instrument  is  to  be  tolerated,  it  may  be 
as  well  in  one  direction  as  another. 

It  seems  to  me,  that  it  was  the  intention  of  the  con- 
stitution, to  adopt  fully  the  policy  of  1835,  and  have  the 
contemplated  works  carried  on  just  as  fast,  and  no  faster, 
than  funds  were  aptually  on  hand  for  the  purpose ;  and 
that  it  would  be  as  wrong  for  the  state  to  delay  the 
application  of  those  funds  on  the  one  hand,  as  it  would 
be  to  anticipate  them,  on  the  other ;  as  wrong  to  divert 
them  to  any  other  purpose,  as  to  incumber  and  consume 
them  by  the  payment  of  interest. 
^  -  *It  is  the  plain  language  of  the  constitution 
•'  which  brings  me  to  this  result,  and  here,  as 
throughout,  I  am  governed  by  the  rule  laid  down  by  the 
supreme  court  of  the  United  States,  in  Gibbons  v.  Ogden 
(9  Wheat.  184),  that  as  men  whose  intentions  require  no 
concealment  generally  employ  the  words  which  most 
aptly  and  directly  express  the  ideas  they  intend  to  con- 
vey, the  framers  of  the  constitution  must  be  understood 
to  have  employed  words  in  their  natural  sense,  and  to 
have  intended  what  they  have  said. 

I  have  thus  been  conducted  to  the  conclusion,  that 
this  statute,  in  its  general  scope  and  purposes,  is  incom- 
patible with  the  constitution,  and  must  be  declared  void. 
I  have  not  been  unmindful  of  the  consequences  that 
may  flow  from  such  a  result,  and  which  were  so  stren- 
uously pressed  upon  our  consideration  by  one  of  the 
counsel.  I  see  much  in  those  anticipated  consequences 
to  awaken  regrets,  but  nothing  to  justify  me  in  constru- 
ing the  constitution  otherwise  than  according  to  its  plain 
import  It  would  be  a  dangerous  principle,  to  permit 
64 


1862.]  Newbll  v.  People.  119 

Dissenting  opinion  of  Wbllbs,  J. 

the  consequences  that  may  flow  from  correcting  an 
infraction  of  the  ftmdamental  law,  to  perform  the  oflSce 
of  perpetuating  such  infraction.  "  The  constitution  and 
laws  of  a  state  are  the  basis  of  public  tranquillity,  the 
firmest  support  of  political  authority,  and  a  security  for 
the  liberty  of  the  citizen ;  but  this  constitution  is  a  vain 
phantom,  and  the  best  laws  are  useless,  if  they  be  not 
religiously  observed;  the  nation  ought  then  to  watch 
very  attentively,  in  order  to  render  them  equally  re- 
spected by  those  who  govern,  and  by  the  people  destined 
to  obey."  Such  is  the  duty  which  now  devolves  upon 
this  court  in  behalf  of  the  state,  and  it  ought  to  be  per- 
formed with  a  fidelity  commensurate  with  its  importance. 

Welles,  J.  {DissenHng.y — ^The  appeal  in  this  case  pre- 
sents but  one  question  for  our  decision,  viz.,  whether  the 
act  of  the  legislature  entitled  "  An  act  to  provide  for  the 
completion  of  the  *Erie  Canal  enlargement  and  p  ^  ^  o^v 
the  Genesee  Valley  and  Black  River  canals,"  '■ 
passed  10th  July  1851  (ch.  485  of  the  laws  of  that  year), 
is  in  conflict  with  the  constitution  ?  The  case  was  sub- 
mitted, while  the  argument  was  in  progress  in  the  case 
of  George  W.  Newell^  auditor,  &c.,  plaintifi*  in  error,  against 
People  ex.  rd.  EraMus  R.  Phelps^  defendants  in  error,  which 
involved  the  same  question;  with  the  understanding 
that  the  argument  in  that  case  should  be  regarded  as 
applicable  to  this. 

The  case  of  Newell  against  the  People  also  involved 
another  question,  entirely  subordinate  to  the  one  men- 
tioned ;  the  decision  of  which  becomes  unnecessary,  in 
consequence  of  the  views  entertained  by  a  majority  of 
this  court  upon  the  main  question,  and  which  dispose 
of  both  cases. 

As  I  have  not  been  able  to  agree  with  my  brethren 
who  have  united  in  declaring  unconstitutional  the  law 
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referred  to,  it  is  proper,  and  due  to  myself,  to  state  the 
reasons  which  have  led  me  to  dissent  from  them. 

The  complaint  in  this  case,  in  the  supreme  court,  was 
upon  a  promissory  note  given  by  the  defendant,  Munson, 
to  J.  Watson  Williams,  or  order,  for  $515,  dated  23d 
January  1852,  payable  on  the  first  day  of  February  next, 
thereafter,  at  the  Bank  of  the  State  of  New  York,  and 
indorsed  and  transferred  by  Williams  to  the  plaintiff, 
Rodman.  The  answer  admits  the  making,  indorsement 
and  transfer  of  the  note,  as  stated  in  the  complaint,  but 
avers  that  the  plaintiff  became  the  purchaser  and  owner 
thereof  on  the  6th  day  of  February  1852,  and  after  the 
same  was  due  and  payable.  It  then  sets  up,  as  a  bar  to 
the  action,  that  the  note  was  executed  and  delivered  to 
Williams,  in  consideration  of  the  sale  and  assignment  by 
him  to  the  defendant,  of  a  canal-revenue  certificate  for 
$500,  issued  by  the  comptroller,  under  and  in  pursuance 
of  the  second  section  of  the  act  before  referred  to,  and 
for  no  other  consideration  whatever ;  setting  out  the  cer- 
tificate particularly,  and  alleging  that  the  act  is  uncon- 
stitutional, that  it  gave  the  comptroller  no  authority  to 
issue  the  certificate,  which  was,  therefore,  null  and  void ; 
^  -  and  that  the  note  was,  therefore,  *without  any 
-'  l^gal  or  valid  consideration  to  support  it :  where- 
fore, the  plaintiff  ought  not  to  have  or  maintain  his 
action  against  the  defendant  for  the  recovery  thereof. 
To  this  answer,  the  plaintiff  demurred,  on  the  ground 
that  the  matters  therein  stated  did  not  constitute  a 
defence.  Judgment  was  given,  at  the  special  term,  in 
favor  of  the  defendant,  on  the  demurrer,  which  was 
affirmed  on  appeal  to  the  general  term.  From  that 
judgment  of  affirmance,  by  the  general  term,  this  appeal 
is  brought. 

The  judgment  in  the  court  below,  holding  the  note 
upon  which  the  action  was  brought  to  be  void,  was  upon 
the  ground  that  the  act  in  question,  by  virtue  of  which  the 
certificate  which  constituted  the  sole  consideration  of 
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the  note  was  issued,  was  in  conflict  with  the  constitution; 
that  the  certificate  created  no  valid  claim  upon  the  state, 
or  any  of  its  revenues,  was  without  pecuniary  value,  and 
was,  therefore,  incapable  of  becoming,  by  its  sale  or 
assignment  to  the  defendant,  a  valid  or  sufficient  con- 
sideration for  a  promise.  That  is  the  question  now  to  be 
conddered. 

The  act  is  confessedly  within  the  general  scope  of 
legislative  power,  and  must  be  held  valid  and  oper- 
ative, unless  shown  to  be  an  act  of  legislation,  which  is 
forbidden,  either  in  express  terms,  or  by  plain  and  ob- 
vious implication,  by  the  organic  law  of  the  state.  It  is 
not  pretended,  that  the  plan  or  scheme  for  the  compler 
tion  of  the  canals,  contemplated  by  the  act  in  question, 
is  in  terms  prohibited ;  so  far  from  it,  one  of  the  argu- 
ments urged  against  the  law  is,  that  such  a  plan  never 
entered  the  minds  of  the  convention  who  formed  the 
constitution,  nor  of  the  people  who  adopted  it.  The  ob- 
jections to  the  law  are  of  a  character  resting  in  argu- 
ment and  inference.  The  substance  of  them  is,  that  it 
cannot  be  carried  into  execution,  without  transcending 
or  overturning  certain  provisions  of  the  constitution. 
Such  objections,  if  they  are  sustained,  should  be,  and 
are,  as  efficacious  to  defeat  the  law,  as  if  it  was,  in  plain 
and  express  terms,  in  contravention  of  the  constitution. 

It  has,  however,  become  a  maxim,  that  a  statute,  the 
object  and  provisions  of  which  are  among  the  acknowl- 
edged powers  *of  legislation,  is  to  be  presumed  p  :,c  i  .>9 
valid  and  constitutional,  unless  the  contrary  is  L 
dearly  demonstrated.  A  discussion  of  the  question 
should,  therefore,  proceed  upon  such  presumption ;  and 
the  objector  be  regarded  as  holding  the  affirmative  of  the 
question,  and  required  to  make  out  a  clear  case,  free  from 
any  rational  doubt  {Fletcher  v.  Pecky  6  Cranch  87 ;  Ex  pwrte 
MeOoUvm,  1  Cow.  564;  Morris  v.  People^  3  Denio  381.) 

In  Fletcher  v.  Peck,  the  question  was  whether  a  statute 
of  the  state  of  Georgia  was  in  conflict  with  the  constitu- 

67 


122  Nbwbll  u  Pbople.  [May, 

Difaenting  opinion  of  Wblum,  J. 

tion  of  that  state— and  Chief  Justice  Marshall  remarks, 
that  "*  the  question,  whether  a  law  be  void  for  its  repug- 
nancy to  the  constitution,  is,  at  all  times,  a  question  of 
much  delicacy,  which  ought  seldom,  if  ever,  to  be  de- 
cided in  the  afiSrmative,  in  a  doubtful  case."  And  again, 
"  The  opposition  between  the  constitution  and  the  law, 
should  be  such  that  the  judge  feels  a  clear  and  strong 
conviction  of  their  incompatibility  with  each  other." 

In  Ex  parte  M'OoUum,  Chief  Justice  Savage  says, 
"  Before  the  court  will  deem  it  their  duty  to  declare  an 
act  of  the  legislature  unconstitutional,  a  case  must  be 
presented  in  which  there  can  be  no  rational  doubt."  In 
the  case  of  Morris  v.  People^  Lott,  senator,  says,  "The 
presumption  is  always  in  favor  of  the  validity  of  the 
law,  if  the  contrary  is  not  clearly  demonstrated."  And 
in  the  opinion  in  this  case,  in  the  supreme  court,  his 
honor.  Justice  Brown,  correctly  remarks,  that  "  for  all 
the  purposes  of  this  argument,  the  authority  must  be 
assumed,  in  the  first  instance,  because  the  legislative 
power  extends  over  all  the  known  and  recognised  sub- 
jects of  municipal  regulation,  unless  restrained  by  some 
positive  rule  of  the  fundamental  law.  Those,  therefore, 
who  put  the  legislative  authority  in  controversy,  take 
upon  themselves  the  burden  of  showing  the  limitation 
or  prohibition." 

In  determining  whether  the  law-making  power  has 
confined  itself  within  its  constitutional  authority,  there 
is  this  marked  difference  between  the  state  legislature 
and  the  congress  of  the  United  States.  The  former  is 
clothed  with  tmivorsal  legislative  power,  excepting  what 
is  specifically  withheld;  while  the  latter  possesses  none 
but  what  is  expressly  granted,  together  with  such  as 
may  become  indispensable  to  their  execution.  An  act 
♦  19^  1  ^^  *^®  *state  legislature  is  to  be  presumed  vaUd, 
'  while  that  of  congress  is,  in  the  first  place,  to  be 
shown  to  be  within  the  ]>ower  granted.  In  the  one  case, 
the  power  is  inherent,  and  underived ;  in  the  other,  it  is 
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delegated  and  limited.  The  act  of  the  state  legislature 
is  entitled  to  the  benefit  of  every  doubt,  while  that  of 
congress  must  be  free  from  uncertainty  or  fluctuation 
of  the  mind,  in  reference  to  its  constitutionality. 

In  the  consideration  of  this  case,  therefore,  I  propose 
to  examine  the  several  objections  to  the  constitutionality 
of  the  law  in  question,  as  they  were  presented  upon  the 
argument ;  and  if  any  or  either  of  them  shall  be  found 
to  be  unanswerable,  and  such  as  to  establish  beyond  a 
reasonable  doubt,  that  the  statute  in  question  and  the 
constitution  are  incompatible  with  each  other,  the  for- 
mer must  yield  to  the  latter,  and  be  declared  void, 
whatever  may  be  the  consequences  to  the  state  or  to 
individuals.  A  variety  of  considerations  conspire  to 
admonish  us  against  such  a  conclusion,  productive  as  it 
must  be  of  wide-spread  and  universal  disaster,  unless 
impelled  thereto  by  the  soundest  logic  and  the  clearest 
principles  of  interpretation. 

1.  The  act  in  question  was  passed  by  a  large  majority 
of  the  people's  representatives,  upon  a  full  and  deliberate 
examination  of  the  question  of  its  constitutionality;  and 
it  has  been  ratified  by  a  legislature  subsequently  elected 
by  substantially  the  same  people  who  chose  the  delegates 
constituting  the  convention  which  framed  the  constitu- 
tion, and  who  afterwards  approved  and  adopted  it. 

2.  The  executive  of  the  state  has  given  his  sanction  to 
the  law,  and  the  state  officers  have  carried  it  into  partial 
execution. 

3.  A  number  of  the  most  distinguished  and  able 
jurists  and  expounders  of  constitutional  law  have  deli- 
berately examined  the  question,  without  any  supposable 
bias  from  professional  employment,  and  have  writt^i 
opinions  in  favor  of  the  validity  of  the  law,  which  are 
dear  and  decided,  and  without  the  expresaion  of  a 
doubt 

4.  Important  rights,  in  a  great  multitude  of  cases, 
involving    immense   sums   of    money,   have   becoTn6 
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^^  '    vested  under  this  law,  *and  through  its  means 
^  J  $1,500,000  has  found  its  way  into  the  treasury 
of  this  state,  ' 

5.  A  large  amount  of  the  currency  of  the  state  is 
based  upon  the  security  of  the  canal-revenue  certificates, 
issued  by  the  comptroller  under  the  act,  which  is  liable 
to  be  suddenly  withdrawn  from  circulation,  and  thereby 
great  confusion  and  derangement  result  to  the  pecuniary 
and  commercial  interests  of  the  citizens.  And,  finally, 
a  decision  by  this  court,  adverse  to  the  validity  of  this 
law,  will  greatly  delay  a  favorite  and  cherished  object  of 
the  people  of  the  state,  upon  the  speedy  accomplishment 
of  which  their  prosperity  greatly  depends. 

These  considerations,  either  separately  or  collectively, 
I  admit,  are  not  cpntrolling  upon  this  court ;  yet,  it  is 
not  too  much  to  say,  that  they  should  lead  us  to  the 
most  profound  circumspection,  and  induce  us  to  require 
an  exceedingly  clear  case,  before  holding  the  law  uncon- 
stitutional, beyond  a  reasonable  doubt. 

The  first  objection  to  the  validity  of  this  law,  is,  that 
it  proposes  to  create  a  state-debt  in  a  manner  not  author- 
ised by  the  constitution,  but  prohibited  by  that  instru- 
ment.   The  objection  is  founded  upon  the  12th  section 
*']   ;  of  the  7th  article,  which  is  called  the  financial  article  of 

the  constitution.    That  section  provides,  that  except  the 
V '  debts  specified  in  the  10th  and  11th  sections  of  the  same 

v^  \  article,  no  debt  should  be  thereafter  contracted,  by  or  on 

^  behalf  of  this  state,  unless  in  the  manner  specified  in  the 

j^>^  said  12th  section.    If  the  law  imder  consideration  de- 

^•-^  pends  for  its  authority  upon  the  10th,  11th  and  12th 

j^^  sections,  or  any  or  either  of  them,  no  one  will  contend 

Uj  for  its  validity. 

^■;;^  . ,  The  question  is,  does  it  contemplate  the  creation  of  a 

state-debt,  in  the  proper  and  just  sense  of  the  term,  and 
within  the  spirit  of  the  12th  section  ?  A  debt,  in  its  most 
general  sense,  is  defined  to  be,  that  which  is  due  from 
one  person  to  another  whether  money,  goods  or  services ; 
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that  which  one  person  is  bound  to  pay  or  perform  to 
another ;  and  it  makes  no  difference,  where  the  obliga- 
tion is  to  pay  money,  whether  it  is  payable  out  of,  and 
limited  to,  a  specific  fund,  or  whether  the  fund  shall 
prove  adequate  or  not,  provided  *it  belongs  to,  r-  ^^^n 
and  is  under  the  control,  as  to  the  object  to  which  ^ 
it  is  to  be  applied,  of  the  person  who  engages  to  make 
the  payment.  If  the  state  has  a  particular  revenue  or 
fund  over  which  the  legislature  has  imlimited  control 
and  disposition,  and  contracts  to  pay  out  of  that  ftmd, 
or  from  the  proceeds  of  that  revenue,  the  payment  would 
be  thQ  withdrawal  of  so  much  of  the  public  money,  by 
which  taxation  might  become  necessary  to  supply  its 
place.  The  contract  would  be  a  burden  assumed  by  the 
state,  and  would  be  literally  a  state-debt. 

I  regard  it  essential  to  the  idea  of  a  state-debt,  that,  by 
possibility,  its  satisfaction  may  directly  or  indirectly 
involve  taxation,  or  require  the  application  of  funds  of 
which  the  state  has  unlimited  control  and  disposition. 
If  the  fiind  out  of  which  the  payment  is  to  be  made, 
and  to  which  the  obligation  is  limited,  be  so  circum- 
stanced, that  it  cannot  be  otherwise  applied,  and  is  con- 
nected with  a  pre-existing  duty  on  the  part  of  the  state 
to  make  the  application,  the  contract  superadds  no  obli- 
gation or  burden,  and  therefore  creates  no  debt. 

The  only  indebtedness  of  the  state-  which,  as  I  under- 
stand, is  by  any  one  claimed  to  be  created  by  the  act,  on 
the  supposition  of  its  validity,  arises  in  favor  of  the  holders 
of  the  "canal-revenue  certificates,'*  issued  under  the  2d 
section.  The  same  section  declares,  that  the  certificates 
shall  purport  on  their  face  to  be  issued  by  virtue  of  the 
act,  and  without  any  other  liability,  obligation  or  pledge, 
on  the  part  of  the  state,  than  such  as  is  contained  in  the 
act.  These  certificates  are  to  be  of  the  surplus  revenues 
of  the  canals,  which,  by  the  3d  section  of  the  7th  article  of 
the  constitution,  are  devoted  to  be  applied  to  the  comple- 
tion of  the  Erie  Canal  enlargement  and  the  Genesee  Valley 
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and  Black  River  canals,  until  the  said  canals  are  completed. 
The  2d  section  of  the  act  then  prescribes  the  form  of  the 
certificates,  in  which  it  is  expressly  stated,  that  the  state 
incurs  no  obligation  or  liability,  and  is  under  no  pledge, 
except  such  as  is  contained  in  the  act.  The  3d  and  4th 
sections  of  the  act  show  what  are  the  pledge  and  the 
obligation  or  liability  of  the  state,  here  referred  to.  It 
is  the  creation  of  a  fund,  by  consolidating  or  adding 
*  1 9A 1  ^S®*^^r  *the  surplus  revenues  before  mentioned, 
^  from  year  to  year,  as  each  year's  surplus  shall  be 
ascertained ;  which  fund  is  to  be  applied  to  the  payment 
of  interest  on  the  certificates,  as  the  same  shall  fall  due, 
and  to  their  redemption,  as  they  shall  become  redeem- 
able, or  to  the  purchase  of  the  certificates  as  provided  in 
the  5th  section :  and  ^uch  payment  and  purchases  are  to 
be  made  from  such  fund  only. 

Section  14  provides  against  any  claim  upon  the  state, 
under  the  certificates,  in  case  of  failure  of  revenues  from 
the  canals,  by  reason  of  pestilence,  deficiency  of  crops, 
or  breaches  or  damages  to  the  canals,  or  from  any  other 
cause;  and  declares  that  the  state  shall,  in  no  event, 
be  liable  to  make  up  any  deficiency  of  revenue,  or  to 
redeem  the  certificates,  in  any  other  manner,  than  out 
of  the  canal  revenues  of  the  state,  as  before  directed  for 
such  purpose,  and  that  the  certificates  shall,  in  no  event 
or  contingency,  be  so  construed  as  to  create  any  debt  or 
liability  against  the  state,  or  the  people  thereof,  within 
the  meaning  of  §  12,  article  vii.,  of  the  constitution. 

It  seems  quite  manifest,  that  the  legislature  intended 
to  guard  this  enactment  against  the  objection  under  con- 
sideration; and  if  they  have  failed  of  their  object,  it  must 
be  because  of  the  inadequacy  of  language  to  express  such 
intention,  or  by  reason  of  some  inherent  principle,  or 
the  object  and  provisions  of  the  law,  which  render  it 
repugnant  to  the  12th  section  of  said  financial  article. 
If  there  be  any  such  principle,  object  or  provision,  I 
confess,  I  have  not  been  able  to  discover  either. 
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The  principle  is  the  anticipation  and  accumulation  of 
such  of  the  canal  revenues  as  the  constitution  devotes 
to  the  object,  which  is  declared  by  the  same  instrument  to 
be  the  completion  of  the  canals.  The  provisions,  so  far 
as  I  can  discover,  are  in  perfect  harmony  with  such 
principle  and  object,  so  far,  at  least,  as  the  question  of 
state  indebtedness  is  concerned.  The  question  whether 
these  revenues  may  be  anticipated,  or  be  allowed  to 
accumulate,  belongs  to  another  branch  of  the  argument, 
and  will  be  considered  in  its  proper  place.  The  govern- 
ment is  boutid  by  the  law  of  its  organization  to  apply 
them  to  this  object,  and  the  same  law  has  determined 
the  legislature  *to  be  the  forum  to  decide  and  p  ^  ^  o^ 
direct  the  manner  of  the  application.  The  legis-  '■ 
lature,  in  the  discharge  of  the  duty  thus  enjoined,  and 
in  the  exercise  of  the  discretion  thus  conferred,  have 
decided  to  garner  up  these  revenues,  from  year  to  year, 
into  a  fund,  and  to  ofifer  to  capitalists  an  investment  of 
their  money  upon  the  credit  of  that  fund  alone,  with  an 
express  disavowal  in  advance,  of  any  superadded  liabil- 
ity of  the  state;  and  with  the  money  thus  invested,  to 
accomplish  the  object  in  view,  with  all  the  expedition  of 
which  its  magnitude  would  admit ;  so  that  if  the  com- 
pletion of  the  canals  was  to  be  a  benefit  to  the  state  or 
its  citizens,  the  advantage  expected  to  flow  from  it, 
might  be  enjoyed  at  the  earliest  possible  limitation  of 
time,  instead  of  postponing  them  to  a  remote  period, 
which  must  have  been  inevitable,  in  case  of  the  expen- 
diture in  each  year,  of  only  one  annual  surplus  or 
remainder  of  revenues. 

In  ascertaining  what  is  meant  by  a  state-debt,  in  the 
sense  of  the  12th  section  of  the  7th  article,  regard  must 
be  had  to  the  3d  section,  which  imposes  upon  the  legisla- 
ture a  binding  obligation  to  apply  the  revenues  in  ques- 
tion to  the  completion  of  the  canals.  As  to  the  question, 
whether  that  duty  shall  be  discharged,  they  have  no  dis- 
cretion    They  have  no  authority  to  apply  the  revenues 
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to  any  other  object;  and  they  cannot  disregard  the 
injunction^  to  cause  the  application  to  be  made,  without 
a  criminal  npglect  of  duty.  If,  in  attempting  to  obey 
this  requirement,  they  have  confined  all  persons  who 
furnish  the  means  therefor,  either  in  money,  property  or 
services,  to  these  revenues,  for  payment  or  remimeration, 
it  seems  to  me  beyond  the  power  of  sophistry,  to  turn 
the  transaction  into  a  state-debt. 

In  the  execution  of  the  act,  a  large  number  of  cred- 
itors would  be  made :  but  in  my  judgment,  they  would 
not  be  creditors  of  the  state,  nor  tiie  state  their  debtor ; 
certainly  not,  in  the  sense  of  the  restraining  clause 
referred  to.  All  obligations  to  them  would  arise  upon 
the  credit  of  the  fund  exclusively,  beyond  which  they 
could  have  no  claim  upon  any  legal  or  equitable  prin- 
ciple. All  they  would  have  a  right  to  demand  of  the 
^  -  state  *would  be,  that  the  legislature  should  see 
J  that  the  fund  was  faithfully  applied ;  and  that 
duty  or  obligation  of  the  state  would  spring,  not  out  of 
the  act,  but  the  constitution  itself.  I  do  not  recognise 
any  difference  in  principle,  as  to  what  shall  constitute 
an  indebtedness,  between  the  dealings  or  transactions  of 
the  state  with  individuals,  and  those  of  one  individual 
with  another ;  whatever  is  a  debt  in  one  case,  is  also  a 
debt  in  the  other.  The  only  difference  between  the  two 
cases  exists  in  the  form  and  mode  of  the  remedy  or  of 
obtaining  satisfaction ;  it  grows  necessarily  out  of  the 
fact  that  the  state  c&nnot  be  sued  by  an  individuaL 
The  state,  is  sovereign,  and,  in  theory,  her  power  is 
supreme,  and  while,  through  her  agents,  she  is  supposed 
to  enforce  the  performance  of  contracts,  and  redress 
injuries  between  individuals,  according  to  established 
and  known  rules  of  law  and  equity,  she  will,  at  the 
same  time,  do  justice  to  individuals,  voluntarily,  in  her 
own  behalf,  upon  the  same  principles.  This  is  what 
every  citizen  has  a  right  to  demand ;  and  whatever  may 
be  rightfully  demanded,  may  not  be  justly  withheld.  In 
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the  one  case,  the  appeal  to  her  power  is  by  action,  or 
some  other  legal  process ;  in  the  other,  by  petition. 

I  know  of  no  rule  of  jurisprudence  or  morals,  nor  of 
any  theory  of  political  economy,  by  which,  in  any  given 
case,  a  man  would  have  any  superior  or  other  claim 
upon  the  state,  or  by  which  the  obligation  of  the  latter 
would  be  greater  or  different,  than  if  the  claim  was  upon 
an  individual  person.  What  would  be  due  to  the  claim- 
ant must  depend  upon  the  intrinsic  circumstances  and 
merits  of  his  case,  and  could  not  be  measured  by  the 
nature  or  character  of  his  adversary.  In  neither  case, 
should  he  receive  more  than  he  deserved,  and  that 
should  be  accorded  to  him  in  both. 

The  holders  of  the  canal-revenue  certificates,  and  con- 
tractors under  the  act,  are  distinctly  and  repeatedly 
told,  in  the  act,  by  the  form  and  tenor  of  the  certificates, 
and  in  the  provisions  of  the  contracts,  that  they  are  to 
look  to  the  fund  to  be  created  by  these  remainders^  and 
to  no  other  source,  for  remuneration;  and  that  the  state 
is  in  no  other  event  or  contingency  to  be  *liable  r  ^^^q 
beyond  it ;  and  the  courts  are  forbidden  to  give  ■- 
any  other  construction  to  tho  act  With  what  propriety 
or  show  of  justice,  then,  it  may  be  asked,  could  the  state 
be  required  to  make  good  any  deficiency,  should  there 
happen  to  be  one,  in  the  revenues,  for  the  purpose  of 
satisfying  these  claims?  Such  a  demand  might  with 
entire  fairness  be  met  wilii  an  answer  to  the  following 
effect: 

"  We  offered  to  receive  your  money,  or  to  employ  you 
to  do  the  work,  upon  certain  terms  and  conditions,  and 
in  view  of  an  expected  state  of  things  in  the  future, 
which  you  as  well  as  we  confidently  believed  would  be 
realized ;  all  of  which  you  understood  as  w^U  as  we  did. 
We  possessed  no  knowledge  of  facte  which  were  not 
accessible  to  you,  equally  with  us;  no  deception  has 
been  practised  upon  you.  You  have  acted  with  your 
eyes  open,  with  a  view  to  your  own  interest,  and  with  no 
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regard  to  ours.  Wo  have,  in  good  faith,  performed  the 
contract  on  our  part,  and  if  it  has  proved  an  unprofitable 
enterprise  to  you,  it  is  not  our  fault,  but  your  misfor- 
tune." If  the  legislature  should  make  any  allowance 
to  the  applicants,  in  the  case  supposed,  it  would  be 
done  as  a  gratuity,  and  not  in  satisfaction  of  demands 
which  could  be  enforced  in  a  court  of  justice,  provided 
the  state  could  be  impleaded  there. 

If  these  surplus  revenues  were  under  the  control  of 
the  legislature,  in  regard  to  the  object  of  their  applica- 
tion, as  is  the  case  in  respect  to  many  of  the  state  rev- 
enues, the  case  would  be  entirely  diflferent.  The 
certificates  would  then  be  a  state-debt,  and  the  whole 
framework  of  the  bill  would  be  a  plain  and  palpable 
violation  of  the  constitution.  There  would,  in  that  case, 
be  an  agreement  to  apply  moneys  when  received,  which 
belonged  to  the  state,  and  under  the  control  of  the  legis- 
lature, in  liquidation  of  the  certificates,  without  any 
pre-existing  obligation  to  do  so,  or  to  make  any  par- 
ticular application  of  the  fund.  That  the  existence  or 
amount  of  the  remainder,  are  matters  of  uncertainty, 
would  not  render  the  transaction  the  less  a  state-debt; 
because  the  whole  scheme  is  founded  upon  the  assump- 
tion that  there  will  be  remainders  to  some  extent ;  other- 
^  wise,  the  *whole  structure  is  baseless  and  illusory. 

■'  Whatever  the  amounts  may  happen  to  be,  would 
belong  generally  to  the  state,  and  the  agreement  to 
apply  them  in  the  manner  contemplated  would  be  the 
assumption  of  a  burden,  falling  clearly  within  the 
definition  of  a  debt,  and  which  is  forbidden  by  the  con- 
stitution. 

But,  suppose  it  be  admitted,  that  the  plan  for  the  com- 
pletion of  the  canals  which  the  act  proposes,  does  foil 
under  the  denomination  of  a  state-debt,  of  what  conse- 
quence is  it,  in  view  of  the  objection  under  consideration, 
provided  it  is  a  debt  created,  not  by  the  act,  but  by  the 
constitution?  The  only  way  a  debt  can  be  contracted, 
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by  and  on  behalf  of  the  state,  is  by  the  action  of  the 
legislature,  in  the  enactment  of  a  law  for  the  purpose. 
Where  is  the  burden  created  or  debt  contracted  by  the 
act,  which  the  constitution  has  not  authorized  and 
directed  ?  None  whatever  has  been,  or  can  be  shown. 
On  the  contrary,  it  is  perfectly  demonstrable,  that,  by 
the  act  in  question,  no  duty  or  burden  is  assumed, 
beyond  what  the  constitution  itself  imposes,  and  which 
the  legislature  is  not  at  liberty  to  decline.  As  well 
might  a  contract  to  pay  for  a  job  on  the  canals^  out  of  a 
single  ascertained  remainder,  which  had  been  received 
and  in  the  treasury,  be  regarded  a  violation  of  the  clause 
of  the  constitution  restraining  the  state  from  contracting  , 
debts.  There  is  not,  to  my  mind,  the  shadow  of  a  reason 
in  support  of  the  proposition  embraced  by  the  objection. 

The  next  objection  to  the  validity  of  the  law,  is,  that 
the  constitution  limits  the  application  of  the  annual  re- 
mainders of  revenue  to  the  time  when  the  canals  shall 
be  completed,  and  that  the  act  allows  of  and  requires 
their  application,  until  the  $9,000,000,  to  be  raised  by 
the  sale  of  the  canal-revenue  certificates,  and  interest 
thereon,  shall  be  paid  out  of  the  fiind  to  be  raised  by  the 
accumulation  of  such  remainders;  which,  according  to 
the  plan  and  object  of  the  act,  would  postpone  the  appli- 
cation, far  beyond  the  time  when  the  canals  would  be 
completed. 

This  objection  proceeds  upon  the  ground,  that  by  the 
expression,  "  until  the  said  canals  shall  be  completed,"  is 
to  be  understood,  the  time  when  the  canals  are  con- 
structed and  ready  for  *use ;  but  I  incline  to  p  ^^  ^  o-i 
think  this  interpretation  is  too  limited  and  con-  *- 
tracted.  The  verb,  to  complete,  like  many  others,  is 
used  with  some  indefiniteness  of  signification ;  and  the 
idea  conveyed  by  it  frequently  depends  upon  the  con- 
nection in  which  it  is  found,  or  the  object  to  which  it 
refers.  The  connection  here,  is  where  provision  is  made 
for  the  disposition  of  the  remainders,  and  direction  given 
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for  their  application ;  and  it  is  declared,  that  they  shall 
be  applied  until  the  canals  shall  be  completed ;  tiiat  is, 
they  shall  be  applied  as  long  as  the  application  shall  be 
necessary  to  such  completion,  or,  until  the  application  is 
complete.  This,  in  my  judgment,  was  the  sense  in  which 
the  words  in  question  were  intended  to  be  used.  To 
attribute  to  the  expression  the  meaning  contended  for, 
would,  for  aught  I  can  perceive,  defeat  one  of  the  pur- 
poses of  the  section  of  which  they  form  a  part  If  the 
means  dedicated  to  the  construction  of  the  canals  can- 
not be  applied,  after  the  materials  are  furnished  and  the 
labor  is  performed,  it  follows,  that  the  work  must  be  paid 
for  in  advance  or  go  undone.  If  the  application  can  be 
made,  one  day  after  the  canals  are  in  the  condition  con- 
templated, it  can  be  done  twenty  years  after,  so  far  as  the 
constitutional  provision  in  question  is  concerned. 

If  it  were  necessary,  in  order  to  vindicate  the  validity 
of  the  act,  in  view  of  the  objection  under  consideration, 
I  think  it  capable  of  demonstration,  that  these  re- 
mainders are  applied  to  the  completion  of  the  canals, 
long  before  their  construction  is  finished.  The  act  an- 
ticipates them,  and  makes  the  application  before  they 
accrue,  to  an  amount  equal  to  the  aggregate  of  the  cer- 
tificates authorized  to  be  sold,  with  the  interest  to  accrue 
thereon.  The  constitution  itself  makes  the  application 
in  reality,  by  setting  them  apart  for  the  purpose  declared. 

To  say,  that  these  revenues  can  not  be  applied  to  the 
completion  of  the  canals,  except  by  the  act  of  paying 
out  the  money  to  contractors  and  agents,  would  be  main- 
taining a  view  so  narrow  as  to  amount  to  a  perversion 
of  language,  and  defeat  the  object  of  the  provision. 
The  application  is  made,  as  far  as  the  act  makes  it,  in 
*  1 QO  1  *^^  creation  of  the  fund  provided  for  in  the  *3d 
^  section  of  the  act;  or,  perhaps,  it  would  be  more 
proper  to  say,  it  takes  place  by  virtue  of  the  act,  in 
regard  to  the  several  annual  remainders,  as  soon  as  tJiey 
are  respectively  ascertained;  upon  which  they  attach, 
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eo  mdcmUf  to  the  fdnd,  and  the  application  then  becomes 
complete  and  perfect. 

The  next  objection  relates  to  the  application  of  the 
remainders  to  tiie  payment  of  interest  on  the  certificates. 
It  is  similar  in  character,  and  subordinate  to  the  last, 
and  if  an  answer  has  been  furnished  to  that,  it  also 
disposes  of  this. 

It  will  be  proper,  in  this  connection,  to  consider  the 
question,  whether  the  legislature,  in  obedience  to  the  be- 
hests of  the  constitution,  were  at  liberty  to  anticipate 
the  future  surplus  revenues,  with  the  view  to  the  more 
expeditious  accomplishment  of  the  object  to  which  they 
were  devoted. 

The  only  objection,  worthy  of  notice,  which  has  been 
urged  against  it,  arises  out  of  the  order  of  the  words 
enjoining  the  duty.  The  requirement  of  the  constitu- 
tion is  in  the  following  language:  "And  the  remainder 
of  the  revenues  of  the  said  canals,  shall,  in  each  fiscal 
year,  be  applied,  in  such  manner  as  the  legislature  shall 
direct,  to  the  completion  of  the  Erie  Canal  enlargement, 
and  the  Genesee  Valley  and  Black  river  canals,  until  the 
said  canals  shall  be  completed.'*  The  argument  of  some 
of  those  who  urge  the  objection  is,  that  the  times  m  which 
(he  Tnoneya  are  to  be  expended  are  here  fixed  and  deter- 
mined ;  that  the  time  for  expending  each  remainder,  is 
the  same  fiscal  year  in  which  it  accrues,  or  is  earned 
by  the  canals  in  operation.  The  fallacy'  of  this  view,  it 
seems  to  me,  is  perfectly  apparent;  it  consists  in  its  utter 
impracticability.  There  never  can  be  an  ascertained 
remainder,  until  after  the  close  of  the  fiscal  year;  be- 
cause, by  the  first  and  second  sections,  and  the  first  part 
of  the  third  section  of  the  seventh  article,  large  sums 
are  to  be  first  deducted  and  taken  out  of  the  net  earn- 
ings of  the  canals,  and  applied  to  other  objects,  and  what 
may  be  left  is  to  constitute  the  remainder.  The  sections 
referred  to  evidently  contemplate  this  process,  once  at 
least  in  each  year,  and  it  cannot  be  done  until  after  the 
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year  has  expired,  because  the  last  hour  of  the  year  may 
increase  or  diminish  the  amount,  and  then,  further 
^  -  *time  is  required  to  collect  together  the  accounts 
•^  and  vouchers  of  receipts  and  expenses,  from 
which  to  determine  the  net  proceeds  of  the  whole  of  the 
canal-revenues  for  the  year,  before  making  the  deduc- 
tions required.  Until  then,  there  is,  in  fact,  no  re- 
mainder in  existence  upon  which  the  constitution  can 
act;  and  it  is  remainders  wliich  the  constitution  directs  to 
be  applied.  A  remainder  is  defined  to  be  anything 
which  is  left,  after  the  separation  or  removal  of  a 
part — ^the  quantity  left,  after  substraction  or  deduction. 
Obviously,  therefore,  there  can  exist  no  remainder,  imtil 
after  the  deduction  is  made,  which  cannot  take  place 
in  respect  to  the  canal-revenues,  as  already  shown,  until 
after  the  expiration  of  the  fiscal  year  which  produces  it. 

Another  class  of  objectors  have  contended,  that  the 
expenditure  of  each  remainder  or  annual  surplus,  must 
take  place  in  the  year  in  which  it  is  ascertained,  which 
must,  of  course,  be  the  year  next  succeeding  the  one  in 
which  it  accrues.  I  can  conceive  no  way  in  which  this 
can  be  done,  unless  the  canal  commissioners  shall  let  out 
a  portion  of  the  work  for  a  sum,  which  shall  correspond 
exactly  with  the  amount  of  the  remainder — ^not  a  dollar 
of  it  can  go  to  the  next  year's  work,  and  not  a  dollar  of 
the  next  year's  revenue  can  be  anticipated.  The  work 
contracted  for,  must  be  completed  the  same  year,  or  be 
paid  for  in  advance.  If  in  consequence  of  any  accident 
or  unforeseen  event,  the  work  is  unfinished  at  the  end  of 
the  year,  the  contractor  must  for  ever  go  unpaid ;  and 
this  rule  must  be  observed  every  year,  until  the  canals  ' 
are  finished — and  all  this,  notwithstanding  any  incon- 
venience or  sacrifice  of  the  public  interests,  or  the  injus- 
tice to  individuals  which  may  result  Can  any  one  in 
his  senses  deliberately  entertain  the  belief  that  the  con- 
stitution requires  or  admits  of  a  construction,  involving 
such  folly  and  absurdity? 
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These  diffiulties  have  been  attempted  to  be  met  and 
answered.  It  has  been  said^  that  the  canal  commission- 
ers may  enter  into  contracts  for  the  work,  founded  upon 
an  esthnated  balance  or  remainder,  in  advance  of  the 
time  when  it  shall  be  ascertained ;  and  if  it  proves  in- 
sufficient to  meet  the  contracts,  provision  is  made  in  the 
10th  section  of  the  8d  article  of  *the  constitution  p  ^  ^  o^^ 
by  which  the  deficiency  may  be  supplied.  That  '- 
section  authorizes  the  state  to  contract  debts,  not  to  ex- 
ceed 11,000,000  at  any  one  time,  in  order  to  meet  casual 
deficits  of  revenue,  or  for  expenses  not  provided  for.  Of 
course,  this  argument  can  only  be  used  by  those  who 
contend  that  the  surpluses  must  be  paid  out,  in  the  same 
year  in  which  they  accrued,  and  before  the  remainder  is 
ascertained. 

Admitting  the  10th  section  referred  to  authorizes  the 
state  to  borrow  money  to  provide  for  a  deficiency  in  the 
estimated  surplus,  how  does  it  answer  the  case  of  an  un- 
expended balance  ?  Suppose,  the  contracts  made  the  first 
of  October  (assuming  the  fiscal  year  to  commence  on  that 
day),  founded  upon  an  estimate  of  what  the  remainder 
will  amount  to  at  the  end  of  the  year,  and  the  event 
shows  the  remainder  to  be  $500,000  more  than  the  esti- 
mate, what  shall  be  done  with  the  excess  ?  It  cannot  go 
into  the  next  year's  operations,  because  that  would  be 
not  only  delaying  the  work,  contrary  to  the  spirit  of  the 
constitution,  but  would  produce  accumulation,  which  is 
quite  as  objectionable,  even  in  the  mind  of  the  objector, 
as  anticipation.  If  $500,000,  or  $100,000,  or  any  other 
portion  of  one  year's  remainder,  may  be  added  to  that 
of  the  succeeding  year,  there  is  nothing  in  the  constitu- 
tion to  prevent  hoarding  the  entire  remainders  for  ten  or 
twenty  years,  before  commencing  the  work  of  completing 
the  canals. 

But  the  conclusive  reply  is,  that  there  is  no  authority 
in  the  constitution  for  entering  into  contracts,  founded 
on  remainders  which  do  not  exist,  and  which,  as  has  been 
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shown,  cannot  exist,  until  the  expiration  of  the  year  in 
which  they  accrue,  and  then  there  would  be  no  necessity 
for  it,  because  the  amount  would  be  ascertained.  The 
10th  section  referred  to  is,  therefore,  totally  inapplicable. 

It  has  also  been  said,  that  contracts  may  be  entered 
into,  which  may,  in  their  execution,  reach  beyond  the 
year  in  which  they  are  made,  and  involve  the  expendi* 
ture  of  a  larger  amount  than  the  ascertained  remainder 
in  the  treasury,  and  pledging  subsequent  remainders  for 
payment;  but  that  would  be  antioipati<m,  in  every  sense 
of  the  term. 

*  1^K  1  *^*  Daust  be  nearly  inevitable,  it  seems  to  me, 
-■  that  there  would  be  balances  on  hand,  to  a 
greater  or  less  amount,  or  that  there  would  be  a  de- 
ficiency, at  the  close  of  each  year.  It  is  possible,  that 
the  whole  ascertained  remaindi^  of  a  year  would,  either 
with  or  without  the  fault  of  those  charged  with  the 
adn^inistration  of  the  fund,  be  in  the  treasury  for  years. 
What  would  in  that  case  be  done  with  the  money?  If, 
applying,  necessarily  means  expending  or  disbursing, 
and  the  constitution  requires  that  to  be  done  each  year, 
I  do  not  see  but  such  unexpended  remainder  or  balance, 
by  a  sort  of  nonrusery  would  escape  from  its  destined 
object,  and  go  into  the  general  fund,  to  be  appropriated 
to  any  other  purpose  the  legislature  might  direct. 

The  plan  contained  in  the  act  of  anticipating  the  re- 
mainders, obviates  every  diflBiculty  which  has  been  sug- 
gested. By  it,  they  are,  in  each  fiscal  year,  applied  to  the 
completion  of  the  canals,  by  becoming,  in  virtue  both  of 
the  constitution  and  of  the  act,  attached  to  the  fund 
created  for  the  same  object,  the  moment  they  came  into 
existence.  The  object  of  the  constitution  is  tiius  secured, 
^d  the  manner  of  the  application,  which  is  left  in  ex- 
press terms  to  the  legislature,  in  no  way  conflicts  with 
any  of  its  provisions.  That  this  plan  was  never  thought 
of  by  the  framers  of  the  constitution,  proves  nothing 
against  it;  it  certainly  was  not  forbidden,  and  tibie  legis*- 
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lature  was  at  liberty  to  adopt  it.  The  constitution  indi- 
cates no  plan  or  manner  of  applying  the  surpluses,  but 
leaves  it  entirely  to  the  discretion  of  the  legislature.  It 
directs  the  time  when  they  shall  be  applied,  and  that  is 
all;  that  direction,  as  has  been  shown,  has  been  com- 
plied with. 

The  next  objection  in  order  is,  that  as  the  act  assumes 
to  authorize  ihe  application  of  the  remainders,  exclu- 
sively to  the  payment  of  the  certificates  and  the  interest 
thereon,  for  a  long  period  of  time  after  the  completion 
of  the  canals,  until  the  $9,000,000  and  interest  are  fully 
paid,  it  will,  if  effective,  deprive  the  legislature  of  the 
power  conferred  by  the  third  section  of  the  seventh 
article  of  the  constitution,  to  supply  to  the  extent  of 
$672,500  a  year,  any  deficiency  in  the  revenues 
♦applicable  to  the  necessary  expenses  of  the  r  ^^qc 
government,  fi-om  the  surplus  revenues  of  '■ 
the  canals ;  which  under  the  constitution  they  may  do, 
as  soon  as  the  general  fund  debt  shall  be  paid,  or  the 
canals  are  completed.  To  my  mind  there  are  several 
sufficient  answers  to  this  objection  : 

1.  If,  by  the  first  section  of  the  act,  nothing  is  to  be 
applied  to  the  work  of  completing  the  canals,  except 
what  the  constitution  directs,  then,  surely,  the  difficulty 
which  the  objection  anticipates,  is  imaginary.  AH  the 
means  contemplated  for  creating  and  continuing  the 
fund,  out  of  which  the  principal  and  interest  of  the  cer- 
tificates are  to  be  paid,  are  those  specified  in  the  first 
section.  That  section  is  a  mere  echo  of  the  constitution, 
and  must,  of  course,  be  limited  in  its  effect  by  a  just  and 
sound  interpretation  of  the  constitution. 

2.  The  third  section  of  the  seventh  article  of  that 
instrument,  permits  the  legislature,  in  a  certain  contin- 
gency, after  a  certain  period,  in  its  discretion,  to  divert, 
for  a  time,  a  portion  of  the  revenues  previously  and  in ; 
the  same  section  set  apart  for  completing  the  canals, 
to  the  purpose  of  supplying  a  possible  deficiency  in  the 
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revenues  of  the  state  for  defraying  the  necessary  ex- 
penses of  the  government ;  and  that  after  the  general- 
fund  debt  shall  be  paid,  or  the  canals  shall  be  completed, 
then  the  sum  of  $672,500,  or  so  much  thereof  as  shall 
be  necessary,  may  be  annually  appropriated  to  defray 
the  expenses  of  the  government.  It  is  to  be  remarked, 
that  all  these  provisions  in  relation  to  the  future  action 
of  the  legislature  are  entirely  permissive;  there  is  no 
direction  or  requirement — ^all  is  left  to  its  discretion. 
When  the  time  arrives  that  the  legislature  shall  be  at 
liberty  to  exercise  the  discretion  conferred,  it  is  to  be 
assumed,  that  they  will  act  discreetly  and  justly,  in  view 
of  the  condition  of  the  state  and  its  finances,  and  with  a 
proper  regard  to  the  just  claims  of  individuals ;  and  that 
if  they  shall  then  choose  to  exercise  the  power  in  ques- 
tion, in  thus  diverting  the  revenues,  notwithstanding  the 
provisions  of  this  act,  they  will  have  the  power  to  do  so. 
This  is  one  of  the  risks  which  is  necessarily  incurred 
by  the  holders  of  the  certificates,  and  by  all  persons 
*  1  ^7- 1  *^dvancing  money,  or  rendering  services,  upon 
'  ■■  the  credit  of  the  fund  provided  for.  Such  risk 
is  what  every  person  who  deals  with  the  state  is- obliged 
to  run ;  from  the  nature  of  the  case,  there  can  never  be 
any  other  guarantee  on  the  part  of  the  state  than  its  own 
good  faith. 

While  it  cannot  be  maintained,  as  a  general  proposition, 
that  one  legislature  can  absolutely  bind  their  successors, 
it  is  equally  true,  that  they  may  give  pledges  and  assur- 
ances, in  relation  to  the  future  action  of  those  who  come 
after  them  in  power.  The  pledge,  for  good  reasons,  may 
not  be  fulfilled,  or  it  may  be  repudiated,  and  the  state 
disgraced ;  but  this  is  never  to  be  presumed,  any  more 
than  if  the  state  should  borrow  money  on  the  faith  of  a 
law,  directing  a  tax  for  its  repayment,  that  a  subsequent 
l^slature  would  repeal  the  law,  or  refuse  or  neglect  to 
levy  the  tax.  And  if  the  law  under  consideration  con- 
tains a  pledge,  that  no  future  legislature  will  make  the 
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diversion  referred  to  of  the  revenues,  it  should  be  taken 
for  granted,  that  the  pledge  will  in  good  faith  be 
observed.  If  no  such  assurance  can  be  implied,  it  forms 
no  part  of  the  contract,  its  fulfilment  can  never  with 
propriety  be  urged,  and  the  objection  falls  to  the 
ground. 

It  is  furthermore  objected,  that  the  act  assumes  to 
appropriate  the  canal  remainders  for  more  than  two 
years,  and  without  undertaking  to  specify  any  sum  as 
the  amount  appropriated,  contrary  to  the  provisions  of 
the  8th  section  of  article  vii.  of  the  constitution.  The 
said  8th  section  declares,  that  no  money  shall  be  paid 
out  of  the  treasury  of  this  state,  or  any  of  the  funds 
under  its  management,  except  in  pursuance  of  an  ap- 
propriation by  law ;  nor  unless  such  payment  be  made 
within  two  years  next  after  the  passage  of  such  appro- 
priation act;  and  that  every  such  law,  making  a  new 
appropriation,  or  continuing  or  reviving  an  appropria- 
tion shall  distinctly  specify  the  sum  appropriated,  and 
the  object  to  which  it  is  to  be  applied,  &c.  The  thing  here 
forbidden  is  the  payment  of  money  out  of  the  treasury,  <fea, 
after  two  years  from  the  passage  of  an  appropriation 
act,  specifying  the  sum  appropriated,  and  the  object  to 
which  it  is  to  be  applied. 

*I  have  examined  the  act  in  vain,  to  find  any  r  *  ^oo 
direction  or  provision  for  the  payment  of  any  '■ 
mon^  whatever,  for  any  purpose,  except  what  is  con- 
tained in  the  8th  and  9th  sections;  and  there  is  certainly 
nothing  in  those  sections  in  conflict  with  the  provision, 
of  the  constitution  above  referred  to ;  but,  on  the  con- 
trary, they  are  in  strict  conformity  with  it. 

The  8th  section  of  the  act  appropriates  $3y500,O00,  to 
be  paid  out  of  the  avails  of  tiie  sales  of  certificates,  Ac, 
to  be  applied  to  the  completion  of  the  canals,  during 
the  year  next  after  the  passage  of  the  act,  and  the  like 
sum,  from  the  same  source,  for  like  object,  during  the^ 
second  year  next  after  the  passage  of  the  act.    And  the 
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9th  section  appropriates  $180,000  for  the  paym^it  of 
the  first  year's  interest  on  the  canal  revenue  certificates, 
and  the  sum  of  $360,000  for  the  payment  of  the  second 
year's  interest  on  the  certificates^  out  of  the  same  avails, 
&c.  I  can  discover  no  oth(»r  appropriation  in  the  act; 
all  its  provisions  which  assume  to  dispose  of  the  re- 
mainders, for  a  longer  period  than  two  years,  amount  to 
nothing  more  than  a  pledge  or  assurance  for  a  faithful 
administration  of  the  fund,  and  cannot  be  effectuated 
without  further  legislation.  No  future  legislature  could 
refuse  or  neglect  to  make  the  necessary  appropriations 
to  redeem  the  pledge,  without  proving  recreant  to  their 
high  duties,  their  oaths  and  tiieir  consdences ;  a  suppo* 
sition  which  is  not  to  be  admitted. 

It  is  also  objected,  that  the  act  violates  that  clause  of 
the  constitution  which  declares  that  ''the  legislature 
shall  not  sell,  lease  or  otherwise  dispose  of  any  of  the 
canals  of  the  state;  but  they  shall  remain  the  property 
of  the  state,  and  under  its  management  for  ever."  (Art 
vii.  §  6.)  Assuming,  that  a  sale  of  the  revenues  for  a 
series  of  years  to  come,  would  be  regarded  a  partial  sale 
of  the  canals,  it  must  be  shown,  in  order  to  give  force 
to  the  objection,  that  the  transaction  amounts  to  a  sale. 
I,  for  one,  do  not  think  it  does ;  and  it  w'as  urged,  as  I 
think  with  entire  success,  by  one  of  the  counsd  who 
argued  against  the  validity  of  the  law,  that  it  lacked 
several  essential  ingredients  of  a  sale.  But,  however 
this  may  be,  whether  it  amounts  to  a  sale  or  not,  if  the 
♦  1 QQ  T  ^*  ^^  *J^*  what  the  constitution  says  shall  be 
^  done  with  the  surplus  revenues  in  question,  and 
nothing  more,  as  I  have  attempted  to  show,  it  is  absurd 
to  say,  the  constitution  is  thereby  violated.  The  fallacy 
of  the  objection  is  too  i4>parent  for  dkcussion,  or  to 
entitle  it  to  further  notice. 

It  is  likewise  contended,  tiiat  the  6th  section  of  the 
act,  which  requires  the  canal^revenue  certificates  to  be 
received  as  the  basis  of  banking  is  repugnrait  to  the  6th 
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section  of  the  8th  article  of  the  constitution,  which  re- 
quires ample  security  for  the  redemption  in  specie  of 
notes  issued  or  put  in  circulation  as  money.  The  sec- 
tion reads  as  follows: — ^''The  legislature  shall  provide 
by  law  for  the  registry  of  all  bills  or  notes  issued  or  put 
in  circulation  as  money,  and  shall  require  ample  secu- 
rity for  the  redemption  of  the  same  in  specie."  A  suffi- 
cient and  conclusive  answer  to  this  objection  is,  that  the 
l^islature  are  the  exclusive  judges  of  the  sufficiency  of 
the  security  to  be  taken,  and  it  is  not  for  the  courts  to 
call  in  question  their  judgment.  If  they  deem  these  cer- 
tificates ample  security  for  the  redemption  in  specie  of 
circulating  notes,  their  decision  is  final  and  cannot  be 
inquired  into. 

I  have  now  gone  through  with  a  consideration  of  all 
the  objections,  which  counsel  have  thought  worthy  of 
being  presented,  to  the  constitutionality  of  the  act  in 
question.  My  own  mind  is  not  perplexed  with  the 
slightest  doubt  in  regard  to  either  of  them.  I  have 
attempted  to  meet  them  fairly  and  candidly,  and  have 
shown,  as  it  seems  to  me,  that  they  are,  separately  and 
collectively,  entirely  untenable.  In  the  conclusion  to 
which  I  have  arrived,  I  regret  to  find  myself  standing 
alone  among  the  members  of  the  court  of  dernier  resort, 
who  take  part  in  the  decision.  This  circumstance,  per- 
haps, should  lead  to  a  distrust  of  my  own  judgment, 
even  if  it  fails  to  shake  my  confidence  in  the  correctness 
of  the  views  I  have  expressed.  However  this  may  be,  I 
yield  to  the  decision,  if  not  willingly,  yet  respectfully. 

Judgment  reversed. 
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EODMAK  V.  MUNSON. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  second  district,  where  a  judgment  entered  in  favor 
of  the  defendant,  upon  demurrer  to  the  answer,  had  been 
affirmed.    (Reported  below,  13  Barb.  63, 188.) 

This  was  an  action  on  a  promissory  note  for  $515, 
made  by  the  defendant,  on  the  23d  January  1852,  in 
favor  of  J.  Watson  Williams,  and  by  the  latter  indorsed 
to  the  plaintifiF,  payable  on  the  Ist  February,  then  next. 
The  defence  was,  that  it  was  given  in  consideration  of  a 
canal-revenue  certificate,  which  was  issued  under  an 
unconstitutional  law,  and,  therefore,  void ;  and  that  the 
plaintifiF  received  it  when  over-due.  The  plaintiff  de- 
murred to  the  answer,  and  thus  raised  the  same  question, 
presented  in  Newell  v.  People  {artie  9). 

The  court,  at  special  term  (Brown,  J.),  gave  judgment 
for  the  defendant  on  the  demurrer,  which  having  been 
affirmed  at  general  term,  the  plaintiff  took  this  appeal 

Rodman,  appellant,  in  proprid  persond. 

Denio,  for  the  respondent 

Per  Curiam. — Judgment  affirmed,  for  the  reasons 
given  in  NeweU  v.  People. 


Judgment  affirmed* 


Welles,  J.,  dissented. 
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STATE  OF  NEW  YORK, 


Brown  etoLv.  Blydenburgh. 
AssignmeifU  of  mortgage. 

The  difldutfge  of  a  mortgage,  bj  the  mortgagee  to  tiie  mortgagor,  without 
itB  production,  is  inoperatiye,  as  against  a  third  person,  to  whom  it  had 
been  assigned  as  security  for  a  loan ;  the  non-prodnction  of  the  instrument 
is  sufficient  to  put  &e  mortgagor  upon  inquiry,  and  to  affect  him  with  con- 
sCructive  notice. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  a  decree  of  the  late  assistant 
vice-chancellor  Hoffman,  in  a  foreclosure-suit,  had 
oeen  affirmed. 

This  was  a  suit  in  equity,  commenced  in  the  late 
court  of  chancery,  for  the  foreclosure  of  a  mortgage 
given  hy  Jeremiah  Blydenburgh  to  Richard  F.  Blyden- 
burgh,  on  the  3d  August  1839,  upon  lands  in  Suffolk 
county,  to  secure  the  sum  of  $3497.13. 

♦On  the  5th  August  1839,  the  mortgagee  as-  r  ^^^^ 
signed  the  bond  and  mortgage  in  question  to  '■ 
William  C.  Atwell ;  and  the  mortgage  and  assignment 
were  recorded  on  the  26th.    On  the  4th  December  1839, 
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William  C.  Atwell  assigned  the  bond  and  mortgage  to 
Elijah  H.  Kimball,  as  collateral  security  for  a  loan  of 
$250,  of  which  $114  remained  due  at  the  time  of  the 
commencement  of  this  suit;  this  assignment  was  re- 
corded on  the  10th  February  1840.  On  the  17th  March 
1840,  Atwell  assigned  and  delivered  the  bond  and  mort- 
gage to  Thomas  Calder,  as  collateral  security  for  a  loan 
of  $250 ;  and  the  latter,  on  the  same  day,  assigned  and 
delivered  them  to  the  plaintiffs,  as  collateral  security  for 
a  loan  of  like  amount ;  neither  of  these  last  two  assign- 
ments were  recorded. 

On  the  1st  October  1840,  Jeremiah  W.  Blydenburgh, 
the  mortgagor,  conveyed  the.  mortgaged  premises  to 
William  0.  Atwell,  by  deed,  dated  the  4th  May  1840; 
and  on  the  same  day,  received  from  Atwell  a  discharge 
of  the  bond  and  mortgage';  the  deed  was  recorded  the 
2d  October  1840. 

On  the  13th  October  1840,  Atwell  executed  a  mortgage 
of  the  premises  to  Richard  F.  Blydenburgh,  the  mort- 
gagee in  the  former  mortgage,  for  the  sum  of  $250,  which 
was  recorded  the  20th  November  1840. 

And  on  the  12th  November  1840,  William  C.  AtweD 
conveyed  the  premises  to  George  Atwell,  and  received 
from  him  a  mortgage  of  even  date,  for  the  sum  of  $3500, 
both  of  which  were  recorded  on  the  25th  November 
1840. 

In  1841,  the  plaintiflfe  commenced  this  suit  for  the 
foreclosure  of  the  first  mortgage;  William  0.  Atwell, 
Elijah  H.  Kimball  and  Thomas  Calder,  being  made 
parties  defendant,  as  claiming  an  interest  in  the  mort- 
^  -  gaged  premises ;  *an  answer  on  oath  was  waived. 
J  The  bill  was  taken  pro  confesso  against  William 
0.  Atwell ;  the  other  defendants  put  in  answers. 

J.  W.  Blydenburgh,  the  mortgagor,  admitted  the 
execution  of  the  bond  and  mortgage,  and  the  assign- 
ment thereof  to  William  0.  AtWell;  and  averred,  that, 
on  the  1st  October  1840,  without  notice  or  knowledge 
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that  Atwell  was  not  the  owner,  and  in  the  belief  that  he 
was,  he  paid  and  satisfied  to  Atwell  the  bond  and  mort- 
gage in  question ;  and  that  prior  to  the  mstitution  of 
the  suit,  he  had  sold  and  conveyed  the  premises,  with 
warranty. 

Richard  F.  Blydenburgh,  the  mortgagee  in  the  second 
mortgage,  alleged  in  his  answer,  that  in  October  1840, 
William  C.  Atwell  represented  to  him  that  he  owned  the 
premises,  and  that  the  original  bond  and  mortgage  given 
to  the  respondent  had  be^i  paid ;  that  he  obtained  a  cer- 
tificate of  search  from  the  clerk's  office,  and  learning  from 
it,  that  the  only  outstanding  incumbrance  upon  the 
premises  was  Kimball's  mortgage,  he  loaned  Atwell  $250 
upon  the  security  of  a  mortgage  on  the  premises. 

The  defendant,  George  Atwell,  answered,  that  on  the 
12th  November  1840,  he  purchased  the  premises  from 
William  0.  Atwell,  in  good  faith,  and  paid  the  full  value 
thereof 

The  vice-chancellor  made  a  decree  for  the  foreclosure 
of  the  mortgage,  and  a  sale  of  the  premises,  subject  to 
the  prior  claim  of  Kimball  tiiereon,  and  against  the 
mortgagor  for  any  deficiency.  From  this  decree,  an  ap- 
peal was  taken  by  Jeremiah  W.  Blydenburgh  only ;  and 
on  a  rehearing  before  the  general  term  of  the  supreme 
court,  to  which  the  cause  had  been  transferred  imder  the 
constitution,  the  decree  of  the  vice-chancellor  was 
affirmed ;  whereupon,-  the  mortgagor  appealed  to  this 
court 

Blydenhwrgh,  the  appellant,  in  proprid  persond. 

*jReW,  for  the  respondents.  [  *  144 

BuoGLBs,  C.  J. — ^The  mortgage  sought  to  be  foreclosed 
was  executed  on  the  8d  of  August  1839,  by  Jeremiah  W. 
Blydenburgh  to  Richard  F,  Blydenburgh,  for  $3497.18, 
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payable  on  the  1st  of  March  1840.  The  mortgagee  as- 
signed it  to  William  C.  Atwell  on  the  5th  August  1839; 
Atwell  assigned  it  to  Calder  on  the  17th  of  March 
1840,  to  secure  the  payment  of  $250 ;  and  on  the  17th  of 
March  1840,  Calder  assigned  it  to  the  plaintiffs  to  secure 
the  payment  of  the  like  sum. 

J.  W.  Blydenburgh  by  deed  bearing  date  4th  May 
*  1 AK  1  ^^^^'  executed  *in  presence  of  J.  F.  Searing,  and 
■^  acknowledged  before  him  as  commissioner  of 
deeds,  on  the  first  day  of  October  of  that  year,  conveyed 
the  mortgaged  premises  to  William  C.  Atwell  in  fee; 
the  deed  contained  the  usual  fiill  covenants.  On  the 
same  day  (1st  October  1840),  Atwell  made  a  certificate 
acknowledging  that  the  mortgage  in  question  was  paid ; 
this  certificate  was  acknowledged  on  the,  same  day,  be- 
fore the  same  commissioner.  The  deed  and  certificate, 
therefore,  seem  to  be  parts  of  one  and  the  same  txans- 
action,  both  executed  on  the  first  of  October.  Looking 
at  the  affair  in  this  light,  it  app^^rs,  that  J.  W.  Blyden- 
burgh conveyed  the  land  to  W.  C.  Atwell  in  satisfaction 
of  the  mortgage. 

It  was  clearly  a  fraud  on  the  part  of  Atwell,  to  give 
this  certificate  of  satisfaction ;  because  he  had  previously 
assigned  the  mortgage  to  Calder,  and  knew  that  he  had 
no  authority  to  discharge  it. 

J.  W.  Blydenburgh  sets  up  in  his  answer  (not  under 
oath),  that  he  paid  the  mortgage-money  to  Atwell  in 
good  fcdth,  and  without  notice  of  the  assignment  to  Cal- 
der ;  but  there  is  no  proof  of  the  payment  of  any  money 
by  Blydenburgh  to  Atwell.  It  appears  that  he  conveyed 
him  the  land ;  and  in  Atweli's  iiands,  the  land  is  clearly 
chargeable  with  the  payment  of  the  complainant's  debt, 
and  neither  W.  C.  Atwell  nor  George  Atwell,  to  whom 
the  land  was  afterwards  conveyed,  have  appealed  firom 
the  decree.  The  only  ground,  therefore,  if  there  be  any, 
on  which  J.  W.  Blydenburgh  can  complain  of  the  decade 
is,  that  he  is  charged  with  the  payment  of  the  deficiency, 
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in  case  tbe  mortgaged  premises  should  fail  to  bring, 
upon  a  sale,  a  sum  sufficient  to  satisfy  the  complainant's 
demand.  Judging  of  the  value  of  the  land,  from  the 
amount  of  the  purchase-money  expressed  in  the  deed, 
the  amount  of  the  plaintiff's  demand  is  so  small,  as  to 
show  that  objection  to  the  decree  to  be  rather  forma* 
than  substantial.  But  were  it  otherwise,  the  decree 
ought  not  to  be  reversed  on  this  point.  There  are  cir- 
cumstances in  the  case,  which  ought  to  have  put  Bly- 
denburgh  upon  inquiry  as  to  Atwell's  right  to  discharge 
the  mortgage-debt.  The  bond  and  mortgage  were  not 
in  his  possession,  at  the  time  the  certificate  *of  r  ♦  ^^-^ 
discharge  was  given ;  the  complainants  in  their  '■ 
bill  offer  to  produce  them,  and  the  inference  is,  that  they 
were  in  the  complainants'  hands,  when  the  discharge 
was  given.  There  is  neither  allegation  nor  proof,  that 
Blydenburgh  made  any  inquiry  of  Atwell  for  the  bond 
and  mortgage,  nor  that  any  misrepresentation  was  made 
by  Atwell  on  that  point.  In  the  common  and  usual 
course  of  business^  Atwell,  if  he  had  been  the  owner  of 
the  bond  and  mortgage,  would  have  delivered  them  to 
Blydenburgh,  when  the  satisfaction  was  acknowledged ; 
and  it  is  against  all  probability,  that  Blydenburgh 
would  have  paid  the  debt,  either  in  money  or  by  a 
conveyance  of  the  land,  without  inquiry  for  his  bond. 
That  inquiry  would  have  resulted,  either  in  a  discoveiy 
of  the  fact  that  the  securities  had  been  previously  as- 
signed by  Atwell,  or  in  a  misrepresentation  made  by 
him  of  the  true  state  of  the  case.  Such  a  misrepresenta- 
tion might  have  excused  Blydenburgh ;  it  would  have 
been  evidence  of  his  good  faith  in  taking  the  discharge. 
His  answer,  not  being  on  oath,  is  not  evidence  in  his 
lavor,  and  the  circumstances  referred  to  raise  a  pre- 
sumption against  him,  which  he  was  bound  to  remove 
by  proof;  this  he  has  not  done. 
Bherwood  was  a  purchaser  pendente  lite,  and  after 
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notice  of  Us  pendens  filed;  he  is,  therefore,  to  be  re- 
garded as  a  purchaser  with  notice  of  the  complainants' 
claim. 

Judgment  affirmed.^ 

>  See  Foster  v.  Beals,  SI  K.  T.  S47 ;  Kellogg  v.  Smith,  26  Ibid.  18. 
Theee  anthorities  do  not  apply  to  a  partial  payment  in  good  faith  to  the  mort* 
gagee,  without  the  production  of  the  seenrities  for  the  debt.  Van  Eenren  v* 
Corkins,  66  N.  Y.  77  ;  s.  o.  4  H«n  129 ;  Wanser  v.  Gary,  12  I]Ud.  408 ; 
-*•  o.  76  N.  T.  526.  Nor  do  they  apply  to  a  pnrchaier  of  the  land.  Pordj 
fi,  Huntington,  46  Barb.  889 ;  s.  O.  42  N.  T.  884. 
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BOGABDUS  i;.  BOBENBALB  MaNUFAOTUBING  Co.  d  oL 

Stockholders  of  Manufaduri/ng  companies. 

Where  the  stockholden  of  a  mMmfhetaring  companj  are  joindj  and  sereraUtf 
responsible  for  its  debts,  to  the  nominal  amonnt  of  their  stock,  and  liable 
to  ssit,  after  a  refnsal  of  payment  on  a  presentation  of  the  claim  to  the 
proper  c^Bcer,  a  creditor,  under  the  reyised  statutes  (8  R.  S.  401),  may 
file  his  bin  in  equity  agidnst  the  corporation,  and  such  stockholders  as  he 
knows,  in  order  to  charge  them  with  the  payment  of  his  debt ;  and  at  the 
same  time,  pray  a  discoreiy  of  the  names  and  residences  of  the  unknown 
stockholders,  with  the  amount  of  their  stock,  in  order  to  make  them  par- 
ties by  amendment. 

Bogardus  v.  Rosendale  Manufacturing  Co.,  4  Sandf.  89,  reversed.   ' 

Appeal  in  equity  fipom  the  decree  of  the  Superior 
Court  of  the  city  of  New  York,  where,  on  a  rehearing,  a 
decree  made  at  a  special  term  of  the  supreme  courts  in 
the  first  district,  had  been  reyersed,  and  the  plaintiff's 
bill  dismissed  with  costs.    (Reported  below,  4  Sandf.  89.) 

This  was  a  creditor's  bill,  originally  filed  in  the 
supreme  court,  against  the  Rosendale  Manufacturing 
company,  John  R,  Livingston,  Jr.,  its  president,  who  was 
alleged  to  be  a  stockholder,  and  Driggs,  the  secretary  of 
the  company,  to  enforce  the  personal  liability  of  the 
stockholders  for  a  promissory  note  of  the  corporation, 
for  1800,  in  favor  of  the  plaintiff. 

The  bill  alleged,  that  on  the  28th  June  1846,  tibe 
Rosendale  ManufiELcturing  company,  a  corporation  erected 
by  act  16th  April  1827,  by  John  R.  Livingston,  Jr.,  its 
president,  gave  to  the  plaintiff  its  promissory  note  for 
$800,  for  a  machine  purchased  for  the  company,  which 
was  due  and  unpaid.     That  it  was  provided  by  the 
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charter  of  the  company,  that  the  stockholders  thereof 
should  be  holden  in  their  individQ4il  capacities,  jointly 
and  severally,  for  the  payment  of  all  debts  contracted  by 
the  company,  to  the  nominal  amount  of  the  stock  held 
by  them,  respectively;  and  that  any  per^n  having  a 
demand  against  the  company  might  sue  any  stockholder, 
or  any  two  or  more  stockholders,  jointly,  and  recover  in 
any  court  having  cognisance  thereof;  provided,  that 
such  suit  should  not  be  maintained,  without  proof  that 
the  demand  had  been  presented  to  the  proper  officer  of 
the  company,  for  payment,  and  that  payment  thereof 
had  been  neglected  or  refused.  That  the  note  in  ques- 
tion, on  the  day  it  became  payable,  was  presented  for 
payment,  at  the  office  of  the  company,  and  dishonored; 
and  that  it  was  subsequently  presented  to  the  president 
of  the  company,  and  a  demand  of  payment  made,  which 
was  refused.  That  the  stockholders  were  numerous,  and 
*1AA1  *^®^^  names,  residences,  *and  the  number  of 
J  shares  held  by  each  of  them,  was  unknown  to 
the  plaintiflT,  and  could  only  be  ascertained  by  reference 
to  the  books  of  the  company,  or  from  the  officers  thereof. 
That  the  defendant,  Livingston,  the  president,  and  the 
defendant,  Driggs,  the  secretary  of  thq  company,  had  the 
custody  of  its  books,  and  knowledge  of  all  matters  neces- 
sary to  the  plaintiff's  information  in  relation  thereto : 
and  that  he  had  applied  at  the  office  of  the  company,  for 
permission  to  examine  the  books,  which  the  secretary 
had  refused.  That  Livingston  was  a  stockholder,  but  to 
what  amount  the  plaintiff  was  not  informed.  He,  there- 
fore, prayed  a  discovery  of  the  names  and  residences  of 
the  stocldiolders  at  the  time  of  the  making  of  the  note  in 
question,  and  the  number  of  shares  held  by  them,  and 
its  nominal  amount ;  that  a  receiver  might  be  appointed ; 
and  that  the  stockholders  might  be  decreed  to  pay  to 
such  receiver  such  sums  as  they  were  liable  to  pay  on 
his  demand ;  and  for  general  relief. 
The  defendants  demurred  to  the  bill,  for  want  of 
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equity.  The  special  tenn  of  the  supreme  court  (Bab- 
CULO,  J.),  overruled  the  demurrer,  with  costs,  and 
required  the  defendants  to  answer.  A  rehearing  was 
ordered,  and  the  case  transferred  to  the  superior  court 
under  the  act  of  1849.  On  a  rehearing  before  the  latter 
court,  the  decree  below  was  reversed,  the  demurrer 
sustained,  and  the  bill  dismissed,  with  costs;  where- 
upon, the  plaintiff  took  this  appeal. 

8mith,  for  the  appellant 

Porter,  for  the  respondents. 


♦Gridley,  J. — ^It  is  a  general  principle  appli-  r  i^^AQ 
cable  to  pleadings  in  equity,  that  the  defendant  ^ 
should,  in  assigning  the  causes  of  a  demurrer,  clearly 
point  out  the  nature  of  the  objection  which  he  takes 
(see  Lube  Eq.  PI.  338,  339, 340,  and  also  Mitford's  Plead- 
ing, Edwards's  edition,  p.  108,  note  1).  No  causes  of 
demurrer  not  assigned  will  be  regarded  by  the  court 
The  only  exception  to  this  rule  is  the  case  of  a  demurrer 
ore  tenus,  where  the  causes  of  a  demurrer  are  assigned 
orith^  on  the  argument,  and  where  the  party,  if  he 
succeed,  gets  no  costs.  In  the  present  case,  tiie  only 
ground  of  the  demurrer  is,  that  the  plaintiff  has  not 
stated  such  a  case  in  his  bill  as  entitles  him  to  discovery 
or  relief;  in  other  words,  it  is  a  demurrer  for  want  of 
equity.  And  the  ground  taken  on  the  argument  is,  that 
the  bill  presents  a  plain,  case  for  an  action  at  law  against 
the  company,  for  the  recovery  of  the  note  mentioned  in 
the  bill,  and  that  Livingston  and  Briggs  are  made 
parties  solely  for  the  purpose  of  discovery.  And  hence, 
it  is  said,  that  there  being  no  jurisdiction  in  the  court 
of  chancery  to  grant  the  relief  prayed  for,  the  bill  can- 
not be  supported  for  discovery  only  {VermUye  v.  FuUon 
Bank,  1  Paige  37). 
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By  the  9th  section  of  the  act  of  incorporation  of  The 
Rosendale  Manufacturing  Company,  it  is  enacted,  "That 
the  stockholders  of  the  said  corporation  shall  be  holden, 
in  their  individual  capacities,  jointly  and  severally,  for 
the  payment  of  all  debts  contracted  by  the  said  com- 
pany, to  the  nominal  amount  of  the  stock  held  by  such 
stockholders,  respectively ;  and  any  person  having  any 
demand  against  the  said  company  may  sue  any  stock- 
holder singly  and  any  two  or  more  stockholders  thereof 
jointly,  and  recover  in  any  court  having  cognisance 
*  1  ^m  **^®^^^>  provided  such  suit  shall  not  be  main- 
-'  tained,  without  proof  that  such  demand  had 
been  presented  to  the  proper  officer  of  the  said  company 
for  payment,  and  the  payment  thereof  neglected  or 
refused" 

It  is  perceived,  that  the  only  condition  upon  which 
the  liability  of  the  stockholders  was  made  by  the  act  to 
depend,  was  a  presentation  of  the  demand  to  the  proper 
officer  of  the  company,  and  a  refusal  by  him  to  pay  it. 
The  statute  did  not,  like  the  charter  of  the  Rossie  Lead 
Mining  Company,  require  a  judgment  against  the  corpo- 
ration to  be  recovered,  before  a  suit  could  be  maintained 
against  the  stockholders ;  nor  did  it,  like  the  act  of  1811 
(1  R.  L.  247,  §  7),  make  the  dissolution  of  the  co^»^a- 
tion  the  condition  of  their  liability.  The  presentation 
of  the  demand,  and  the  refusal  to  pay  it,  in  the  case 
under  consideration,  was  a  full  compliance  with  the 
requirements  of  the  statute  upon  which  to  found  a  suit 
against  the  stockholders. 

Then  comes  the  provision  contained  in  the  46th  sec- 
tion of  the  act  entitled  "Of  proceedings  against  corpora- 
tions in  equity"  (2  R.  S.  461),  which  is  in  the  following 
words:  "Whenever  any  creditor  of  a  corporation  shall 
seek  to  charge  the  directors,  trustees  or  other  superin- 
tending officers  of  such  corporation,  or  the  fAockkoilden 
thereof y  ob  account  of  any  liability  created  by  law,  he 
ii^y>  fi^  ^'^  biU  for  that  purpose  in  the  cowrt  of  chcmceryt 
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which  ahaU  possess  jwrisdiction  to  mftyrce  such  liability" 
There  can  be  no  doubt,  that  the  plaintiff  in  this  case  is 
seeking  to  charge  the  stocMiolders,  on  account  of  a  lia- 
bility created  by  law ;  for  their  liability  is  created  and 
prescribed  by  the  very  words  of  the  statute.  The  bill,  in 
terms,  seeks  a  discovery  of  the  names  of  the  other  stock- 
holders, who  owned  stock  at  the  time  of  the  making  of 
the  note  in  question,  with  their  places  of  residence,  and 
the  nominal  amount  of  stock  owned  by  each.  It  prays 
also,  as  a  part  of  the  relief  sought,  that  the  stockholders, 
when  thus  discovered,  may  be  compelled  to  pay  over  to 
a  receiver  to  be  appointed,  such  sums  as  they  may  be 
liable  to  pay  in  order  to  satisfy  the  plaintiff's  demand. 
The  learned  justice,  therefore,  who  delivered  the  opinion 
of  the  superior  court,  committed  an  error,  when  he  said, 
that  the  bill  was  filed  against  Livingston  and  Driggs 
solely  for  a  discovery,  *and  that  the  cause  of  ac-  ^  ^^^.^ 
tion  was  against  the  company  only.  If  this  '■ 
position  be  correct,  and  the  statements  in  the  bill  showed 
a  clear  case  of  liability  on  the  part  of  the  stockholders, 
then  it  follows,  that  by  the  very  terms  of  the  45th  section 
of  the  statute  before  cited,  he  had  a  right  to  file  his  bill 
in  the  court  of  chancery  to  enforce  that  liability.  The 
plaintiff  moreover  prays  for  the  discovery  aforesaid  to 
enable  him  to  make  the  requisite  parties  defendants  to 
the  bill.  This  course  was  adopted  in  accordance  with 
the  principles  established  by  well-settled  practice. 

In  the  case  of  Morgan  y.  New  York  and  Albany  Railroad 
Co.  (10  Paige  290),  it  was  held  by  the  chancellor,  that 
where  the  creditor  of  an  insolvent  corporation,  whose 
execution  against  the  corporate  property  had  been  re- 
turned unsatisfied,  was  ignorant  of  the  names  of  the 
stockholders  whose  shares  of  the  capital  stock  had  not 
been  paid  in  full,  he  might  pray  for  a  discovery  of  their 
names,  and  after  he  had  obtained  such  discovery,  might 
amend  his  bill  and  make  them  parties,  for  the  purpose 
of  charging  tnem  personally  for  the  deficiency,  to  the 
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extent  of  their  liability ;  or  he  might  wait  until  a  final 
decree  against  the  corporation  should  be  made,  and  then 
file  a  supplemental  bill  against  the  stockholders,  for  the 
purpose  of  charging  them  for  any  deficiency  which 
might  Qxist,  after  applying  the  assets  of  the  corporation 
to  the  satisfSeu^tion  of  the  decree. 

It  is  true,  that  the  statute  does  not,  in  terms,  authorize 
a,  creditor  to  join  the  corporation  and  the  stockholders 
in  the  same  suit.  It,  however,  may  be  said,  in  relation 
to  this  point,  in  the  first  place  (1)  that  no  such  objection 
as  this  is  taken  by  the  demurrer,  and,  therefore,  cannot 
be  regarded  upon  this  argument;  it  was  an  objection 
in  relation  to  parties,  which,  if  it  had  been  properly 
taken,  might  have  induced  the  plaintiff  to  amend  his 
bill ;  it  would  not  necessarily  defeat  the  suit  as  to  any 
of  the  parties,  except  the  corporation ;  and  the  bill  might 
be  dismissed  as  to  the  corporation,  and  retained  as  to  the 
other  defendants :  but  (2),  we  are  inclined  to  think,  that 
when  the  suit  is  brought  in  the  court  of  chancery  to 
charge  the  stockholders  for  a  debt  due  from  the  corpora- 
tion the  corporation  itself  is  a  proper  pfirty. 

It  is  a  general  rule  in  equity,  that  all  persons  inter- 
*  1  ^9  1  ^*^  ^  ^^®  *result,  and  all  persons  who  are 
J  necessary  parties  in  the  taking  of  an  account, 
should  be  made  defendants.  The  corporation  was  cer- 
tainly interested  in  the  principal  matter  to  be  litigated, 
to  wit,  the  establishment  of  a  claim  against  the  com- 
pany ;  and  it  seems  to  be  the  opinion  of  the  chancellor, 
that  where  the  suit  is  brought  in  chancery,  under  the 
45th  section  of  the  act  before  cited,  it  is  to  be  brought  as 
well  against  the  corporation  as  against  the  stockholders 
(10  Paige  293).  The  error  into  which  the  defendants' 
counsel  fell,  was,  in  supposing  it  necessary  to  show  either 
a  dissolution  of  the  corporation,  or  a  judgment  against 
it,  as  a  condition  of  liability  on  the  part  of  the  stock- 
holders. We  do  not  think,  that  the  bill  was  very  skil- 
fully framed  but  we  are  of  opinion,  that  it  is  not  subject 
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to  any  objection  which  can  be  raised  against  it,  under 
the  demurrer  on  the  record.  The  judgment  must, 
therefore,  be  reversed 

Decree  reversed.* 

>  See  Yofing  v.  New  York  and  Liyerpool  Steamship  Co.,  10  Ahh.  Fk* 
299,  232,  where  it  is  said,  this  action  was  sustained,  hecanse  brong^t  beibf« 
the  code ;  a  smt  is  no  longer  necessary  to  oVtain  a  disooTerj,  where  the  offi- 
cers of  the  cOTporation  arc  subject  to  examination. 
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Hill  et  d,  v.  Mohawk  and  Hudson  Railroad  C!o. 
AppraisemerU  of  Umda  taken  for  raiiroad. 

Where  lands  required  for  the  construction  of  a  railroad,  are  directed  to  be 
appfaised,  without  deduction  for  benefits,  the  property  must  be  appraised 
at  its  actual  value ;  a  reservation  of  certain  easements  and  privileges  to  the 
owner,  is  unauthorized. 

Hill  9.  Hohawk  and  Hudson  Railroad  Co.,  5  Denio  206,  affirmed. 

Appeal  from  the  Supreme  Court,  sitting  at  Albany, 
where  an  appraisement  of  the  land  of  John  J.  Hill  and 
Adam  Aldrich,  which  had  been  taken  by  the  Mohawk 
and  Hudson  Railroad  Company,  under  tiie  act  of  16th 
April  1838,  had  been  set  aside,  on  certiorari.  (Reported 
below,  5  Denio  206.) 

The  act  under  which  the  proceedings  were  had  pro- 
vided, that  the  appraisers  should  view  the  premises,  and 
assess  and  certify  the  value  thereof,  and  the  damages  the 
owners  might  sustain,  by  taking  their  lands,  and  by 
injury  to  buildings,  in  the  construction  of  the  railroad ; 
without  any  deduction  on  account  of  any  real  or 
^  -.  ^supposed  benefit  which  the  owner  might  derive 
,  -'  from  the  construction  thereof;  and  upon  pay- 

ment of  the  amount  assessed,  the  railroad  company  was 
to  become  the  owner  of  the  land  in  fee-simple. 

A  vacant  piece  of  ground  belonging  to  Hill  and 

Aldrich,  on  the  west  side  of  Broadway,  in  the  city  of 

^^t  Albany,  was  taken,  and  appraised  at  the  sum  of  $1800, 

which  sum  was  awarded  to  them,  with  the  following 

stipulation  in  the  certificate : 

"  This  award  is  based  on  the  supposition,  and  made  on 
the  condition,  and  with  the  understanding,  that  HiU 
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and  Aldrich,  the  owners,  are  to  be  at  liberty,  at  any 
time,  to  lay  out  and  open  a  street  on  the  north  side  of 
their  lot,  across  said  road,  and  to  remove  any  fences  or 
obstructions  to  such  street,  and  also  to  drain  under  said 
road,  provided,  that  the  grade  of  said  railroad  is  not 
affected  thereby,  nor  the  running  or  operation  of  said 
road  interfered  with  or  impeded  in  any  way." 

On  certiorariy  directed  to  the  clerk  of  Albany  county, 
in  whose  office  the  record  of  the  proceedings  was  filed, 
the  supreme  court  set  aside  the  inquisition  and  appraise 
ment;  whereupon,  the  railroad  company  took  this  ap- 
peal. 

Reynolds,  for  the  Appellant 

Peckham,  for  the  respondents. 

♦Gabdiner,  J. — ^According  to  the  section  of  ^  ^ 
the  act  under  which  the  proceedings  in  this  ^ 
case  were  taken  (Laws  1838,  p.  199),  the  corporation,  on 
complying  with  the  terms  of  the  statute,  were  to  "  be 
deemed  the  owners  of  the  land  taken,  in  fee-simple." 

As  the  right  to  apply  for  the  appointment  of  ap- 
praisers is  made  dependent  upon  the  failure  to  obtain 
the  land  required,  by  agreement  (§  5),  and  as  the  pro- 
ceedings, if  regular,  bind  married  women,  infants, 
lunatics,  and  idiots  (§  10),  the  corporation  must  show, 
upon  the  face  of  the  record,  a  substantial  compliance 
with  every  requirement  of  the  statute,  and,  in  the  act 
itself,  an  express  authority  to  the  appraisers  for  every 
exerdse  of  power  affecting  the  interest  of  the  owner. 

The  petition  of  the  railroad  company  is  in  the  usual 
form,  referring  to  the  statute,  and  "  describing  the  lands 
required  for  the  purpose  of  the  new  road,"  without  any 
qualification  or  condition  as  to  the  interest  therein  to  be 
acquired.    They  were  entitled  to  a  fee,  by  the  11th  sec- 
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tion  above  mentioned,  if  anything,  subject  to  the  right 
of  passage  by  the  original  owners,  according  to  the  pro- 
visions of  the  12th  section,  and  could  be  compelled  to 
take  nothing  less.  The  owners,  on  the  other  hand,  had 
the  corresponding  right  to  be  compensated  for  the  inter- 
est thus  taken  without  their  consent.  The  8th  section, 
accordingly,  declares,  that  "the  appraisers  shall  assess 
the  value  of  the  land  so  proposed  to  be  taken,  and  the 
damages  the  owners  thereof  may  sustain  by  taking  their 
lands,  by  injury  to  buildings,  and  in  the  construction  of 
such  road,  without  any  deduction  on  account  of  any 
real  or  supposed  benefit  which  such  owner  may  derive 
from  the  construction  of  such  road." 

This  is  the  power  conferred  upon  the  appraisers,  and 
the  whole  of  it.  In  theij:  certificate,  made  in  accordance 
with  the  9th  section,  they  state,  "  the  damages  awarded 
to  the  said  owners  by  the  said  appraisers  are  $1800. 
This  award  is  based  on  the  supposition,  and  made  on 
^  "^the  ccmdiHony  and  with  the  vmdersUmding,  that 

J  jjijj  Q^jj^  Aldrich,  the  owners,  are  to  be  at  liberty, 
at  any  time,  to  open  a  street  on  the  north  side  of  their 
lot,  across  said  road,  and  to  removo  any  fences  or  ob- 
structions to  such  street,  and  also  to  drain  under  said 
road,  provided  the  grade  and  security  of  said  road  is  not 
affected  thereby." 

It  is  hardly  necessary  to  affirm,  that  the  appraisers 
had  no  authority  to  arbitrate  between  these  parties. 
Their  duties  were  defined  by  the  8th  section,  which  I 
have  quoted.  In  attempting  to  reserve  privileges  to  the 
ownei:s,  by  way  of  easement  in  the  lands  they  were  to 
appraise,  they  transcend  their  power,  and  their  award 
was  a  nullity.  It  has  never  been  suggested,  that  the 
railroad  company  would  be  bound,  ipso  fado^  by  the 
award,  without  some  subsequent  act  on  their  part 
affirmatory  of  its  provisions.  They  claimed,  as  we  have 
seen,  the  fee-simple ;  and  the  use  to  which  they  were  to 
appropriate  the  land,  involved  the  right  to  the  exclusive 
i-  104 


I 


1852.]      Hill  u  Mohawk  &  Hudson  R.  R.  Co.         156 

Opinion  of  the  Court,  per  QABDnncK,  J. 

possession,  except,  so  fietr  as  it  might  be  modified  by  the 
provisions  of  the  12th  section.    (5  Denio  259,  263.) 

The  award,  however,  when  made,  must  conclude  both, 
or  neither,  of  the  parties.  The  certificate,  it  is  true, 
states,  that  the  appraisers  have  assessed  the  value  of  the 
land,  and  the  damages  sustained  by  the  owners,  without 
any  deduction  on  account  of  any  real  or  supposed  bene- 
fit which  the  owners  might  derive  from  the  construction 
of  the  road.  But  this  statement  is  consistent  with  the 
fact,  that  the  appraisers  deducted  from  the  damages  the 
full  value  of  the  privileges  secured  to  the  owners ;  for 
these  easements  were  not  any  part  of  the  real  or  sup- 
posed benefits  resulting  from  the  construction.  The 
amount  deducted  we  have  no  means  of  ascertaining; 
entire  damages  are  assessed,  without  distinguishing  by 
the  return  those  awarded  for  the  land,  and  the*  damages, 
if  any,  allowed  for  injuries  to  buildings,  or  by  the  con- 
struction of  the  road. 

Cases  may  be  imagined,  in  which  the  benefit  to  the 
owners,  by  a  privilege  of  this  kind,  would  exceed  the 
value  of  the  land  taken,  and  where  the  property  was 
divided  by  a  ravine,  or  a  highway,  which  the  corpora- 
tion proposed  to  fill  up,  or  excavate  *for  the  r  ^^  ^  ^7 
track  of  the  road.  If  the  construction  in  the  '• 
manner  proposed,  was  a  benefit  to  the  owner  of  the 
different  parcels,  he  would  obtain,  under  the  statute,  the 
value  of  the  land  taken,  without  anything  more  or  .less. 
If,  however,  to  these  advantages  should  be  added  the 
right  to  open  and  continue  a  public  highway  acrosa 
the  road,  the  benefit  thus  derived  might  exceed  the 
value  of  the  land  appropriated.  And  if  this  award  can 
be  sustained,  the  appraisers,  by  making  such  ^n  ease- 
ment the  "basis"  of  the  award,  would  be  justified  in 
allowing  mere  nominal  damages  to  the  owner.  This 
would  be  a  mode  of  improving  owners  out  of  their 
lands,  which  is  opposed  to  the  whole  spirit  of  the  law. 

It  is  said,  that  railroad  corporations  should  be  per* 

105 


157         Hill  v.  Mohawk  &  Hudson  R  E.  Co.     [July 

Dissentmg  opinion  of  Buoolba,  C.  J. 

mitted  to  do  as  little  injury  as  possible  to  lands  not 
appropriated  for  the  purpose  of  their  road.  This  may 
be  conceded ;  the  plan  of  the  road  and  the  mode  of  its 
construction  must  always  be  before  the  appraisers^  and 
enter  into  and  modify  the  assessment  of  damages.  If 
the  grade  is  subsequently  changed,  to  the  injury  of 
owners  of  land,  they,  of  course,  would  be  entitled  to  an 
additional  compensation  for  the  damages  thus  incurred. 
The  advantage  attempted  to  be  conferred  upon  the 
appellants  in  this  case,  was  not  however  incidental,  but 
collateral  to  the  plan  of  construction ;  it  was  a  right  to 
open  a  street  and  to  drain  under  the  road.  Rights, 
which  the  owners  must  render  available,  but  which  the 
owners  were  at  liberty  to  exercise  or  not,  according  to 
their  pleasure.  Privileges  of  this  kind  must  depend 
upon  the  agreement  of  the  parties ;  the  appraisers  have 
no  color  of  authority  in  the  premises ;  they  could  neither 
compel  the  corporation  to  ma^se  the  grant,  nor  the 
owners  to  accept  it.  They  might,  with  as  much  pro- 
priety, attempt  to  prescribe  the  speed  with  which  the 
cars  should  be  run  across  the  lands,  or  require  a  war- 
ranty of  title  on  the  part  of  the  owner,  as  a  "  basis"  and 
"  condition"  of  the  award.  The  judgment  of  the  supreme 
court  should  be  aflirmed. 

*  1KA  1  *E'UGGLES,  C.  J.  {Dissenting). — ^The  8th  section 
J  of  the  "  act  concerning  the  Mohawk  and  Hudson 
Railroad  CJompany,"  passed  the  16th  April  .1838,  under 
which  the  lands  were  taken  for  the  road,  prescribes  the 
duty  of  the  appraisers  in  these  words:  "And  the  said 
appraisers  shall  assess  the  value  of  the  land  so  pro- 
posed to  be  taken,  and  the  damages  the  owners  may 
sustain  by  taking  their  lands,  by  injury  to  buildings, 
and  in  the  construction  of  such  road,  without  any 
deduction  on  account  -of  any  real  or  supposed  benefit 
which  suck  owner  may  derive  from  the  construction  of 
such  road. 
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In  appraising  the  land  and  damages  under  this  act, 
the  appraisers  have  two  duties  to  perform,  which  are 
distinct  in  their  nature,  although  both  are  to  be  doi^e  at 
the  same  time,  and  certified  in  one  certificate.  One  of 
these  duties  is  the  appraisal  of  the  value  of  the  land ; 
the  other  is  the  assessment  of  the  damages  which  the 
o?mers  may  sustain,  over  and  above  the  value  of  the 
land.  The  land  is  to  be  valued  as  if  it  were  to  be  ap- 
propriated to  any  other  purpose.  The  amount  of  dam<* 
ages  to  the  owner  from  the  construction  of  the  road 
(over  and  above  the  value  of  the  land)  may  be  composed 
of  various  items,  according  to  the  circumstances  of  the 
case.  The  appraisers  may  allow  damages,  because  the 
road  when  constructed  will  obstruct  the  view  from 
tiie  owner's  dwelling,  and  ihva  render  it  less  desirable  as 
a  residence ;  or  because  it  will  interfere  with  his  access 
to  some  portion  of  his  adjacent  lands,  or  to  his  ordinary 
place  of  business ;  or  because  the  road  will  obstruct  ot 
divert  the  water-courses  or  the  natural  drainings  of  his 
meadows  lying  near  it;  or  because  the  road,  when  made, 
will  interfere,  with  the  improvement  of  his  adjacent 
lands  for  some  valuable  use  to  which  they  are  naturally 
adapted,  and  to  which  they  might  have  been  advantage^ 
ously  applied,  if  the  road  had  not  been  made. 

It  is  very  obvious,  that  the  amount  of  damages  arising 
from  these  or  other  causes,  may  depend,  in  a  great  de- 
gree, on  the  manner  in  which  the  road  is  to  be  con- 
structed, and  upon  the  extent  to  which  it  deprives  the 
owner  of  the  advantageous  use  and  enjoyment  of  his 
adjacent  lands.  The  appraisers  cannot  *a4just  r  ^  ^  ^q 
the  amount  of  compensation  to  the  extent  of  the  ^ 
injury,  without  firat  knowing  the  plan  on  which  the 
road  is  to  be  made,  and  the  rights  and  privileges  which 
are  to  be  reserved  to  the  owner,  to  enable  him  to  con- 
tinue in  the  beneficial  enjoyment  of  his  adjoining 
property.  Whether  the  road  interferes  with  the  owner's 
convenient  access  to  his  other  lands,  or  to  his  place  q{ 
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business,  may  depend  on  the  construction  of  a  bridge  or 
a  viaduct,  by  which  it  may  be  easily  and  safely  crossed. 
Whether  it  will  obstruct  the  view  from  the  owner's 
dwelling  may  depend  on  the  elevation  of  the  grade.  If 
there  be  reason  to  apprehend  tha;t  the  drainage  of  the 
owner's  adjacent  lands  will  be  obstructed,  that  difficulty 
may  be  obviated,  partially  or  wholly,  by  the  construc- 
tion of  a  culvert,  or  by  a  right  reserved  to  the  owner  to 
cause  a  drain  to  be  made  under  the  road;  or  if  the 
owner  could  sell  his  adjacent  lands  to  a  greater  advan- 
tage, by  making  a  street  across  the  site  of  the  road,  the 
iiijury  he  might  otherwise  sustain  by  the  road  in  that 
respect,  might  be  avoided  or  diminished,  by  allowing 
the  owner  to  lay  out  and  open  the  street,  and  to  remove 
all  obstructions  in  the  way  of  its  use  across  the  railroad. 
The  railroad  company  have  the  right,  most  undoubt- 
edly, of  constructing  their  road  in  such  a  manner  as  to 
do  the  least  injury  to  the  land-owner,  and  to  reserve  to 
him  such  rights  and  privileges  in  the  land  taken,  as  are 
consistent  with  their  use  of  that  land,  and  his  use  of  the 
adjacent  lands.  And  if  the  plan  of  the  road  is  exhib- 
ited and  submitted  to  the  appraisers,  and  the  appraise- 
ment is  founded  on  such  plan,  the  company  is  bound 
and  may  be  compelled  to  construct  the  road  accordingly. 
The  plan  of  the  road,  or  the  description  of  the  mode  in 
which  it  is  to  be  constructed,  and  the  rights  reserved  to 
the  land-owner,  may  very  properly  be  embodied  in  the 
award  of  the  appraisers  for  the  security  of  the  land- 
owner. This  seems  to  have  been  done  in  the  case  under 
consideration,  and  the  privilege  of  laying  out  the  street 
across  the  railroad,  of  removing  obstructions,  of  drain- 
ing under  the  road,  are  not  at  all  inconsistent  with  the 
fieu^t  previously  stated,  that  the  appraisal  of  the  land  and 
the  assessment  of  the  damages  were  made,  without  any 
*  1  Am  ^^^^i^^  ^^  *account  of  any  real  or  supposed 
J  benefit  which  the  land-owners  might  derive 
from  the  construction  of  the  road* 
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Let  US  suppose,  that  the  construction  of  the  raibroad 
would  have  prevented  the  opening  of  the  street,  unless  by 
the  assent  of  the  company,  and  the  allowance  of  the  privi- 
l^es  mentioned  in  the  award,  and  that  the  land-owners 
would  thereby  have  been  deprived  of  the  benefit  of  the 
street,  and  of  the  improved  value  of  the  adjacent  lands, 
which  the  opening  of  the  street  would  have  occasioned. 
Under  these  circumstances,  if  the  company  could  con- 
struct their  road,  in  such  manner  and  upon  such  terms, 
as  not  to  prevent  the  opening  of  the  street,  and  not  to 
deprive  the  land-owners  of  any  advantage  arising  there- 
from, they  were  clearly  right  in  doing  so.  The  laud- 
owners  have  not  a  right  to  demand  that  the  road  should 
be  made  in  such  manner  as  to  do  them  the  most  harm, 
for  the  purpose  of  enabling  them  to  recover  the  highest 
damages. 

The  return  to  the  certiorari  states  expressly  that  the 
appraisers  awarded  to  the  owners  the  value  of  the  land, 
and  the  damages  they  would  sustain  by  taking  the  same, 
and  in  the  construction  of  the  road,  "  without  any  de- 
duction on  account  of  any  real  or  supposed  benefit 
which  the  said  owners  might  derive  from  the  construc- 
tion of  the  road."  The  return  cannot  be  contradicted 
here ;  it  is  conclusive,  to  show  that  the  privileges  which 
the  award  secures  to  the  land-owners,  were  not  allowed 
as  any  part  of  the  compensation  for  the  land,  nor  as  any 
part  of  the  real  or  supposed  benefit  which  the  owners 
might  derive  from  the  road ;  nor  as  a  compensation  for 
damages  sustained.  There  is  no  groimd  for  questioning 
tiie  truth  of  the  return  in  this  respect,  if  we  were  allowed 
to  question  it  at  all.  It  is  evident,  that  the  privileges  were 
allowed  for  the  purpose  of  preventing  the  land-owners 
from  sustaining  damages,  or  to  diminish  their  amount ; 
in  other  words,  to  secure  to  the  land-owners,  after  the 
railroad  shall  have  been  made,  the  enjoyment  of  part  or 
all  the  advantages  in  the  use  of  their  adjacent  lands 
which  they  wo^d  have  had,  if  the  railroad  had  not 
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been  mada  This  is  entirely  C9n8istent  with  the  truth 
*ifti  1  ^^  *^®  return,  with  the  *spirit  of  the  statute, 
J  with  public  policy,  and  with  justice  and  equity. 

It  has  been  said,  that  the  corporation  cannot  compel 
the  land-owner  to  accept  the  benefit  of  the  privileges 
thus  profiered.  That  is  true ;  and  so,  if  the  corporation 
should  construct  a  safe  and  convenient  passage-way 
across  their  road,  or  an  arched  way  under  it,  for  the 
land-owner's  use,  they  could  not  compel  him  to  accept 
the  benefit ;  but  it  would  be  a  great  defect  in  the  judg- 
ment of  the  appraisers,  in  such  case,  to  award  him 
damages  for  crossing  at  a  greater  distance,  or  at  a  more 
inconvenient  place. 

The  error  of  the  supreme  court  appears  to  me  to  con- 
sist in  having  assumed  (contrary  to  the  fact  expressly 
stated  in  the  award)  that  the  full  amount  of  damages 
was  not  allowed  to  the  land-owners.  The  eflfect  of  the 
decision  was,  to  require  the  company  to  pay  damages  for 
depriving  the  land-owners  of  advantages  in  the  use  of 
their  adjacent  lands,  of  which  they  were  not,  in  fact, 
deprived  by  the  construction  of  the  road,  on  conditions 
which  the  company  had  the  right  to  impose  and  did  im- 
pose on  themselves ;  and  if  the  principle  on  which  the 
judgment  is  affirmed  be  carried  put,  it  will  require  these 
companies  and  the  people  of  this  state,  whenever  they 
have  occasion  to  take  private  property  for  public  use,  to 
pay  dami^es  not  sustained,  or  which  may  be  avoided 
and  prevented  by  conditions  and  stipulations  annexed 
to  the  appropriation. 

It  is  a  mistake,  to  say  that  it  appears  from  the  award, 
that  the  value  of  the  easements  allowed  to  the  land* 
owners  has  been  deducted  from  the  damages  sustained 
by  the  construction  of  the  road.  It  might  as  well  be 
said,  that  when  •  a  railroad  company  have  the  damages 
assessed,  on  condition  that  they  shidl  construct  a  culvert 
or  an  arched  way  under  the  road,  for  the  benefit  and 
convenience  of  the  land-owner,  that  the  value  of  these 
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are  deducted  from  the  damages.    That  these  easements 
may  and  ought  to  affect  the  amount  of  damages  to  be  as- 
sessed, no  one  can  deny :  the  assessment  is  made  with  ref- 
erence to  the  injurious  effect  which  the  construction  of  the 
road,  with  these  easements  included,  is  to  have  upon  the 
interest  of  the  land-owner ;  but  no  one  can  truly  assert 
that  their  value  is  deducted  from  the  '^'damages  r  ^^r.^^ 
sustained.    If  the  passage-way  is  as  convenient,  ^ 
after  the  making  of  the  road  as  before,  the  owner  has 
sustained  no  damage  from  its  obstruction;  and  so,  in 
relation  to  the  privilege  of  making  the  street  across  the 
railroad  in  the  present  case,  if  it  can  be  as  well  done, 
after«the  railroad  is  made,  as  before,  the  land-owner  has 
sustained  no  damage   from  that  cause,  and  there  is 
nothing  therefore  to  be  deducted ;  or,  if  the  expense  of 
the  opening  street  is  increased,  or  its  advantages  dimin- 
ished, in  some  degree,  by  the  railroad,  the  damage  is  to 
be  graduated  accordingly.    It  is  on  thip  principle  that 
the  appraisers  appear  to  have  made  their  assessment, 
and  I  am  unable  to  perceive  any  error  in  it.  ^ 

The  easements  and  privileges  reserved  to  the  land- 
owners do  not  affect  the  seizure  of  the  lands  by  the  cor- 
poration, after  they  have  been  appraised  and  paid  for. 
[Whitbeck  v.  Cook,  15  Johns.  483.)  The  statute  itself 
gives  to  each  land-owner  the  right  of  passing  across  the 
railroad  for  farming  and  other  necessary  purposes  (§  12). 
This  is,  of  itself,  an  easement,  and  is  not  regarded  by  the 
act  as  a  disturbance  of  the  service  conferred  on  the  com- 
pany by  the  preceding  section.  The  estate  which  the 
company  acquire  is  a  fee-simple,  subject  to  the  easements. 

In  the  opinion  delivered  in  the  court  below,  it  is  stated, 
that  "  the  object  in  reserving  an  easement  to  the  original 
owners  must  have  been,  to  procure  its  valuation  at  a 
reduced  sum,  and  thus  to  save  expense  to  the  corpora- 
tion." This  appears  to  me  to  be  erroneous.  The  object 
was  not  to  obtain  the  land  taken  at  a  reduced  valuation, 
and  the  appraisers  certify  that  they  have  appraised  it  at 
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its  fiill  value.  The  object  was,  to  avoid  the  occasioning 
of  any  unnecessary  damage  to  the  owner,  consequent 
upon  the  taking  of  his  land  at  its  full  value ;  and  I  can 
find  nothing  in  the  statute  to  prevent  their  doing  so.  It 
is  not  to  be  believed,  that  the  legislature  intended  to 
compel  the  company,  unnecessarily  and  against  tiieir 
own  will,  to  take  away  from  the  owner  the  privilege  of 
laying  out  a  street  across  the  railroad,  and  to  pay  dam- 
age for  depriving  him  of  a  right  which  they  did  not 
want  and  could  not  acquire  to  themselves,  and  which 
they  were  willing  to  let  him  retain. 
*  1AQ  1  *The  appraisers  appear  to  me  to  have  acted 
•'  upon  the  true  construction  of  the  statute,  and  I 
have  deemed  it  proper  to  state  my  reasons  for  dissenting 
from  the  decision  of  my  brethren  in  setting  it  aside, 
because  it  seems  to  me,  to  lead  to  very  inconvenient  and 
inequitable  practical  ceosequences. 

Judgment  affirmed. 
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Mesick  v.  New. 
Devise  of  fee,  by  implicoHon, 

Prior  to  the  rerised  statutes, '  where  lands  were  devised,  without  words  of 
inheritance,  a  charge  of  legacies  upon  the  property  devised,  did  not  enlarge 
the  estate  into  a  fee,  by  implication  ;  in  order  to  hare  that  effect,  it  must 
hare  been  imposed  nppn  the  devisee,  as  a  personal  duty  in  respect  to  the 
devise. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  judgment  entered  upon  a 
verdict  in  favor  of  the  defendant  had  been  aflBrmed: 

This  was  an  ejectment  by  Peter  Mesick  to  recover  an 
undivided  tenth  part  of  an  undivided  half  part  of  a  farm 
in  Columbia  county.  A  similar  action  was  brought  by 
Joacim  Mesick,  which  .was  tried  below,  and  heard  on 
appeal,  at  the  same  time. 

Hendrick  Mesick,  the  plaintiiBF's  father,  died  in  1802 
seised  of  the  farm  in  question  under  a  perpetual  lease , 
by  his  last  will  and  testament,  he  disposed  of  the  same, 
as  follows : 

"  I  give  and  bequeath  unto  my  beloved  wife,  Mary 
Mesick,  that  she  shall  hold  and  possess  all  my  real  estate 
now  lying  in  the  town  of  Claverick,  county  of  Columbia, 
as  long  as  she  is  my  widow.  I  also  give  and  bequeath 
to  my  two  younger  sons,  Henry  and  Ruliff  Mesick,  all 
that  parcel  of  lands,  <fec.  (describing  the  farm),  contain- 
ing about  one  hundred  and  fifty  acres,  more  or  less.  I 
also  give  and  bequeath  to  my  sons,  Peter  and  Joacim 
Mesick,  the  sum  of  three  hundred  and  fifty  dollars 
apiece,  which  said  several  legacies  or  sums  of  money  I 

>  Under  the  revised  statutes,  words  of  inheritance  are  not  necessary  to 
pass  a  fee.  3  R.  8.  38,  2  1,  5th  ed. 
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will  and  order  shall  be  paid  to  the  said  respective 
legatees,  within  eight  years  after  my  decease,  out  of  the 
real  estate." 

*  1AA1      *'^^®  testator  left  ten  children,  including  the 

•'  two  plaintiffs.  The  widow  retained  possession  of 
the  farm,  until  her  decease,  in  1806,  when  Henry  and 
Ruliff  entered,  and  paid  the  legacies  given  to  Peter 
and  Joadm.  The  defendant  deduced  title  under  Henry 
and  Rulifll 

On  the'  trial,  the  court,  after  admitting  the  defendant 
to  prove  (under  exception)  that  the  testator,  Hendrick 
Mesick,  died  seised  of  no  other  lands  than  the  farm  in 
question,  directed  a  verdict  in  favor  of  the  defendant,  it 
each  of  the  cases,  to  which  exceptions  were  taken ;  and  th© 
judgments  entered  upon  the  verdicts  having  been  aflBrmed 
at  general  term,  the  plaintiffs  appealed  to  this  court 

Monelly  for  the  appellants. 

Pechtd,  for  the  respondent. 

♦  iAf;i      *RuG<3JLES,  C.  J. — Where  a  direction  to  pay 

-'  a  gross  sum  is  imposed  on  a  devisee,  to  whom 
land  is  devised  indefinitely,  without  words  of  inheritance, 
he  takes  a  fee  (2  Powell  on  Devises  394),  because,  unless 
the  devisee  were  to  take  a  fee,  he  might,  in  the  event,  be 
a  loser  by  the  devise,  since  he  may  die  before  he  has 
reimbursed  himself  the  amount  of  the  charge.  (2  Pow. 
380.)  But  where  the  charge  is  upon  the  land,  simply,  it 
does  not  enlarge  the  devisee's  estate.  In  such  case,  the 
incumbrance  attaches  into  whatsoever  hands  the  lands 
may  fall,  and  no  ground  exists  for  enlarging  the  estate. 
A  charge  on  the  land,  as  distinguished  from  a  charge  on 
the  person,  would  not  entitle  the  devisee  to  a  fee.  (2 
Preston  on  Estates  243.)  So,  if  a  charge  of  a  sum  of 
money  be  in  a  distinct  clause,  without  any  direction, 
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express  or  by  construction,  that  the  *devisee  is  r  ^  ^^/» 
to  be  personally  liable  to  pay  the  charge,  a  gift  ^ 
of  the  fee  will  not  be  implied.  (Id.  243-4.) 

The  diflSculty,  in  most  cases  of  this  dje«cription,  is,  in 
determining  whether,  by  the  testator's  language,  the 
charge  is  on  the  land  itself  merely,  or  upon  the  devisee, 
personally,  in  respect  of  the  land.  Where  it  is  on  the 
devisee,  in  respect  of  the  land,  the  devisee,  by  the  accept- 
ance of  the  devise,  makes  himself  personally  liable  to 
pay  the  charge,  whatever  the  value  of  the  land  may  be ; 
but  where  it  is  upon  the  land  merely,  the  devisee  is  not 
so  responsible.  The  land  may  be  sold  for  the  purpose 
of  satisfying  the  charge,  and  the  devisee  will  be  entitled 
to  the  surplus,  if  any,  but  will  not  be  liable  for  a  defi- 
ciency ;  he  can  be  made  responsible,  at  most,  only  to  the 
value  of  the  land,  and,  therefore,  cannot  be  a  loser,  by 
accepting  the  devise.  Where  the  devisee  is  directed  in  the 
wiUy  to  pay  the  charge^  he  takes  an  estate  in  fee,  on  the 
ground  that  the  testator  has  imposed  on  him  a  duty, 
which  requires  that  he  should  have  an  estate  not  deter- 
minable with  his  own  life ;  but  where  the  testator  directs 
the  charge  to  be  paid  out  of  his  lands,  without  saying  by 
whom,  no  such  duty  is  imposed  on  the  devisee,  and  the 
charge  has  no  operation  to  enlarge  his  estate.  (2  Powell 
394,  382.) 

In  the  present  case,  the  legacies  are  charged  upon  the 
land,  without  any  direction  that  they  shall  be  paid, 
either  by  the  widow  or  by  the  devisees  in  remainder, 
and  the  remedy  of  the  legatees  is  against  the  land  alone. 
According  to  the  principles  above  stated,  the  charge  does 
not  enlarge  the  devise,  without  words  of  inheritance, 
into  an  estate  in  fee. 

The  acceptance  of  the  devise  and  the  entry  upon  the 
land,  in  a  case  of  this  kind,  creates  no  personal  liability 
on  the  part  of  the  devisee  to  pay  the  legacy.  No  action 
at  law  can  be  maintained  against  him  by  the  legatee,  on 
this  ground,  without  an  express  promise  on  his  part,  or 
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the  voluntary  payment  of  a  part,  which  is  regarded  as 
equivalent  to  an  express  promise  to  pay  the  residue. 
{lAvingston  v.  Executors  of  lAmngston,  3  Johns.  189-92; 
Becker  v.  Becker,  7  Id.  99 ;  Vcm  Orden  v.  Van  Or^en,  10  Id. 
30 ;  KeUey  v.  Deyo,  3  Cow.  133 ;  Lockwood  v.  Stockholm, 
11  Paige  87.)  The  charge  is  upon  the  land  simply, 
*  1A7  1  *^^^  ^^^  incumbrance  attaches  to  the  land  into 
^  whatsoever  hands  it  may  fall.  There  is  no  per- 
sonal liability,  in  such  case,  in  equity.  ( Olmstead  v.  OlTtir 
stead,  4  N.  Y.  60.)  A  court  of  equity  will  compel  pay- 
ment out  of  the  land ;  but  if  the  land  should  be  insuffi- 
cient to  pay,  there  is  no  case,  showing  that  the  devisee 
woiild  be  liable  to  make  up  the  deficiency. 

There  are  dicta  to  the  eflfect,  that  by  the  acceptance  of 
a  devise  of  land,  charged  with  the  payment  of  legacies, 
the  devisee  becomes  personally  liable  to  pay  them.  But 
these  are  cases  in  which  there  was  an  express  direction 
in  the  will  that  the  devisee  should  pay  (and  such  a .  direc- 
tion constitutes  a  charge  upon  the  devisee,  in  respect  to 
the  land  devised,  and  enlarges  an  indefinite  devise  from 
a  life-estate  into  a  fee-simple) ;  or  cases  in  which  the  de- 
vise was  on  condition  that  the  devisee  should  pay.  The 
dicta  referred  to,  may  be  found  in  BirdsaU  v.  Hewlett, 
1  Paige  32;  Dodge  v.  Manning,  11  Id.  334,  and  1  N.  Y. 
'302;  Harris  v.  Fly,  7  Paige  422 ;  Glen  v.  Fisher,  6  Johns. 
Ch.  33 ;  McLachlan  v.  McLoMan,  9  Paige  534. 

There  are  cases  from  the  English  courts,  which  seem 
to  be  at  variance  with  the  principle  before  stated ;  one  of 
them  is  Doe  v.  Richards,  3  T.  R.  356.  The  devise  was  as 
follows:  "All  the  net  residue  and  remainder  of  my  mes- 
suages, lands,  tenements,  hereditaments,  goods,  chattels 
and  personal  estate  whatsoever,  my  legacies  and  fanerai 
expenses  being  thereout  paid,  I  give,  devise  and  bequeath  to 
my  sister,  Jane  Dewdney,  and  do  hereby  constitute 
and  appoint  her,  whole  and  sole  executrix  of  this  my 
wiU."  The  charge  upon  the  lands  devised  was,  in  this 
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case,  held  to  eijilarge  the  devise  from  a  life-estate  to  a 
fee. 

Mr.  Powell  (p.  386)  says :  "This  case  exhibits  a  remark- 
able instance  of  the  erroneous  application  of  a  right 
principle.  The  judgment  was  rendered,  on  the  ground 
that  the  payment  of  the  debts  was  charged  upon  the  de- 
visee, whereas,  the  will  merely  required  that  they  should 
be  paid  out  of  the  land,  and  it  was  immaterial  by  whom. 
The  authority  of  the  case  was  denied  by  Chief  Baron 
McDonald,  in  the  subsequent  case  of  MeUor  v.  Denn,  in 
the  House  of  Lords  (2  Bos.  &  Pul.  252-3);  *and  p  ^  .^^ 
Sir  James  Mansfield  {Doe  v.  Clark  5.  Bos.  <fe  Pul.  '- 
349)  says,  that  the  case  of  Doe  v.  Richards,  when  decided, 
surprised  him  much, /or  the  loords  in  the  will  there  rrwrdy 
creaied  a  charge  upon  the  estcUe. 

In  the  case  of  Doe  v.  Snelling  (5  East  87),  Lord  Ellen- 
borough,  speaking  of  the  case  of  Doe  v.  Richards,  says  : 
"  The  doctrine  and  principle  of  which  is  right,  though, 
perhaps,  the  words  to  which  it  was  applied  will  hardly 
sustain  the  application,  as  was  considered  by  many  of 
the  judges  on  the  decision  of  the  case  of  Dmn  v.  Mellor 
(2  Bos.  &  Pul.  247),  in  the  House  of  Lords.  That  was  a 
devise  of  lands,  *his  legacies  and  funeral  expenses  being 
thereout  paid,'  and  those  words  were  held  to  carry  the 
fee,  being  considered  the  same  as  if  the  devisor  had  said 
*  being  hy  him  (the  devisee)  thereout  paid.'  And  if  those 
words  had  been  added,  the  application  would  unques- 
tionably have  been  right."  In  Doe  v.  SneUing,  lands 
were  devised  to  George  Snelling  and  Sarah,  his  wife, 
"  after  having  thereout  first  paid  and  discharged  all  my 
just  debts  and  funeral  expenses,"  and  it  was  adjudged, 
that  the  devisee  took  an  estate  in  fee.  This  was  on  the 
ground,  that  the  words  "after  having  thereout  paid," 
designated  the  devisees  as  the  persons  who  were  to  pay, 
and  created  a  personal  charge  upon  them,  in  respect  to 
the  estate  devised.  Le  Blanc,  J.,  regarded  these  words 
as  equivalent  to  saying,  "  After  they  (the  devisees)  shall 
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have  thereout  paid."  This  decision,  therefore,  acknow- 
ledges and  is  founded  upon  the  distinction  between 
words  which  specify  that  the  charge  is  to  be  paid  by  the 
devisee,  and  words  which  do  not  specify  the  devisee  as 
the  person  to  make  the  payment. 

In  Jackson  v.  Bull  (10  Johns.  151),  this  distinction  is 
recognised,  and  formed  one  of  the  grounds  on  which  the 
judgment  was  rendered.  In  Spraker  v.  Van  Alstyne  (18 
Wend.  205),  the  Chancellor  said,  the  meaning  of  the 
expression,  "  a  charge  upon  the  person,  in  respect  to  the 
lands  devised"  is,  that  the  devisee  is  directed  to  pay  the  debts 
or  legacies,  personally ,  or  to  relinquish  some  other  right, 
for  the  reason  or  because  the  testator  has  made  the 

*1AQ  1  *^®^^^®  ^  ^™»  ^^  *^^*  ^^  *^^  devisee  accepts 
-'  the  devise,  he  impliedly  assumes  to  pay  the 
charge  or  submit  to  the  loss.  The  devisee,  in  that  case, 
was  adjudged  to  have  taken  an  estate  in  fee,  under  an 
indefinite  devise,  because  the  will  contained  a  direction 
that  all  the  testator's  debts  should  be  paid  by  the  devisee. 
The  case  of  Barheydt  v.  Barheydt  (20  Wend.  576),  was 
decided  on  the  same  principle,  and  the  distinction 
recognised. 

The  devise  in  the  will  in  question  is  not,  on  condition 
that  the  devisee  shall  pay  the  legacies.  The  legacies  are 
made  a  lien  on  the  land,  but  the  estate  of  the  devisee  is 
no  more  conditional,  than  if  the  lien  were  by  virtue  of  a 
judgment. 

"  It  will  be  ia  vain,"  said  Chief  Justice  Kent,  in  Jack- 
son V.  BvUy  10  Johns.  153,  "  to  look  for  uniformity  and 
harmony  of  decision  in  this  branch  of  the  law.  Cases 
may  frequently  mislead  us  by  their  misapplication  of 
principle  but  it  is  our  duty  always  to  recall  and  adhere 
to  principle,  in  opposition  to  any  particular  case."  The 
principle  which  must  govern  the  present  case  is  well 
stated  in  Powell  on  Devises,  above  referred  to,  and  in 
2  Jarman  on  Wills  172-73, 1st  Am.  ed.  The  cases  cited 
in  those  treatises  fully  support  the  doctrine  contained  in 
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the  text  The  case  of  OvUy  v.  Bishop  of  Exeter,  4  Bing^ 
290,  is  opposed  to  the  general  current  of  the  English 
cases,  and  to  the  subsequent  case  of  Doe  v.  Glarh,  1 
Crompt  <fe  Mees.  39. 

On  the  ground,  therefore,  that  the  will  in  question  con* 
tained  no  direction  that  the  legacies  in  question  should 
be  paid  by  the  devisees  in  remainder;  and  that  they 
were,  therefore,  charged  on  the  land  merely,  and  not 
on  the  devisee  in  respect  of  the  land  Revised,  the  judg- 
ment of  the  supreme  court  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event  of  the  suit. 

Johnson,  J. — ^The  right  of  the  plaintiff  in  each  of  the 
above  causes,  depends  upon  the  construction  of  the  will 
of  Hendrick  Mesick,  who  died  prior  to  1802,  and  whose 
will  was  executed  March  the  10th,  1801.  If,  under 
that  will,  Henry  and  Ruliff  Mesick  took  a  fee  in  the  lands 
devised  to  them,  then  the  judgment  below  *must  p  ^  ^  ^^ 
be  affirmed ;  if  they  did  not  take  a  fee,  then,  the  '- 
plaintiffs  are  entitled  to  recover,  and  the  judgments 
must  be  reversed,  and  new  trials  ordered. 

The  devising  clause  contained  no  words  of  inheritance, 
and,  therefore,  as  the  law  stood  when  the  will  was  made 
and  the  testator  died,  the  devisees  would  take  only  a 
life-estate.  It  is,  however,  contended,  that  a  subsequent 
clause  of  the  will  enlarges  the  estate  devised  into  a  fee ; 
that  clause  is  in  these  words :  "  I  also  give  and  bequeath 
to  my  two  sons,  Peter  and  Joacim  Meaick,  the  sum  of 
three  hundred  and  fifty  dollars  apiece,  which  said 
several  legacies  or  sums  of  money  I  will  and  order  shall 
be  paid  to  the  said  respective  legatees,  within  eight 
years  after  my  decease,  out  of  the  real  estate." 

It  was  proved,  that  the  testator  died  seised  of  no  other 
real  estate  than  that  devised  to  his  sons,  Henry  and 
Ruliff;  to  the  admission  of  this  evidence,  the  plaintiff 
excepted.  The  determination  of  the  question,  presented 
by  this  exception,  can  only  be  material,  in  case  we  think 
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the  cause  turns  upon  the  point  that,  without  the  testi- 
mony excepted  to,  it  would  not  appear  that  the  legacies 
are  charged  upon  the  very  lands  devised,  Ac,  is  not 
within  the  rule,  which  requires  that  circumstance  to 
exist,  in  cases  where  an  estate  is  to  be  enlarged  into  a 
fee,  by  reason  of  a  charge.  We  do  not  think  this  the 
turning  point  in  the  cause. 

The  cases  of  Harvey  v.  Olmstead,  1  N.  Y.  483,  and  Ohn- 
stead  V.  OlmMeady  4  Id.  56,  substantially  dispose  of  this 
cause :  "  The  law  never  enlarges  an  estate,  by  implica- 
tion, unless  the  devise  imposes  a  charge  upon  the  devisee, 
in  respect  of  the  lands  devised.  When  this  is  done,  it 
takes  from  the  devise  the  character  of  a  gift,  and  turns 
it  into  a  purchase."  Here,  Henry  and  Ruliff  are  not 
directed  to  pay,  nor  does  their  acceptance  of  the  devise 
amount  to  an  undertaking  on  their  part  to  pay.  The 
payment  is  not  imposed  by  way  of  condition  upon  the 
devise  to  them,  but  is  a  mere  charge  upon  the  land 
itself.  The  charge  lacks  all  the  circumstances  which  are 
necessary  to  convert  the  devise  into  a  fee.  It  cannot  be 
necessary  again  to  examine  the  cases  of  Doe  v.  Richards^ 
Denn  v.  MeUor,  in  England,  and  other  cases  from  our 
own  reports,  all  of  which  were  critically  looked  into  in 
♦  171  1  ^^^'^^^^^  ^-  Olmstead.  *The  judgment  of  the  su- 
•'  preme  court  must  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  result. 

Judgment  reversed,  and  new  trial  awarded.* 

*  See  Wright  v.  Page,  10  Wheat.  204 1  Abbott  v.  Essex  Co.,  10  How. 
802 ;  King  v.  Ackerman,  8  Black  408. 
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Russell  v.  Pistob  a  aL 
Assumption  of  mortgage  by  grantee. 

If  a  mortgagor  sell  a  portion  of  the  mortgaged  premises,  the  grantee  assuming 
the  payment  of  the  mortgage-debt,  as  part  of  the  consideration,  the  land 
so  purchased  becomes  the  primary  fund  for  its  payment ;  and  if  a  remote 
grantee  of  such  part  of  the  land,  purchase  the  mortgage,  it  is  thereby  dis- 
charged, and  cannot  be  enforced  against  the  residue  of  the  mortgaged 
premises. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
hi  the  third  district,  where  a  decree  of  the  late  vice- 
chancellor  of  the  second  circuit,  in  a  foreclosure  suit, 
had  been  reversed. 

This  was  a  suit  in  equity,  commenced  in  the  court  of 
chancery,  for  the  foreclosure  of  a  mortgage,  dated  the  1st 
August  1830,  given  by  John  Neely  to  the  New  York 
Life  Insurance  and  Trust  Company,  to  secure  the  pay- 
ment of  the  sum  of  $750,  which  covered  certain  lands 
in  Twaalfskill,  in  Ulster  county. 

On  the  13th  April  1836,  John  Neely,  the  mortgagor, 
sold  and  conveyed  to  William  Burnett,  a  part  of  the 
mortgaged  premises,  in  consideration  of  the  sum  of 
$4000  (which  included  the  mortgage-debt);  "subject, 
nevertheless,  to  a  certain  mortgage  for  $750  on  the 
♦said  premises,  held  by  the  New  York  Life  In-  p  ^  -  ^^ 
surance  and  Trust  Company,  which  the  said  '- 
party  of  the  second  part  agrees  and  undertakes  to  pay, 
he  having  retained  so  much  of  the  purchase-money 
agreed  to  be  paid  for  the  premises  hereby  conveyed,  in 
his  own  hands,  for  that  purpose."  The  deed  was 
recorded  on  the  28th  November  1836. 

On  the  30th  April  1836,  Burnett  gave  a  purchase- 
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money  mortgage  to  Neely,  to  secure  the  sum  of  $2500, 
upon  the  part  of  the  premises  so  conveyed  to  him. 

On  the  13th  April  1836,  Neely  conveyed  to  Nathaniel 
Dunn,  another  portion  of  the  mortgaged  premises,  with 
a  covenant  against  incumbrances;  and  on  the  25th 
October  1836,  Neely  conveyed  to  George  W.  Gorum 
another  portion  of  the  mortgaged  premises,  with  full 
covenants.  Pistor,  the  defendant,  subsequently  became 
the  owner  of  the  two  latter  portions  of  the  land,  by 
mesne  conveyances  from  Dunn  and  Grorum. 

On  the  14th  November  1837,  Neely  assigned  to  the 
plaintiff  Burnett's  mortgage  for  $2500,  covenanting  that 
the  mortgaged  premises  were  free  from  other  incum- 
brance. This  mortgage  was  foreclosed,  by  advertise- 
ment, in  1841,  and  the  plaintiff  became  the  purchaser 
of  the  premises  for  the  sum  of  $2758.82. 

After  the  recording  of  the  affidavits  of  publication 
and  sale,  the  plaintiff,  on  the  8th  December  1841,  pro- 
cured from  the  New  York  Life  Insurance  and  Trust 
Company,  an  assignment  of  Neely's  bond  and  mortgage 
for  $750,  which  he  sought,  in  this  suit,  to  foreclose 
against  Pistor. 

♦  1 7^  1  *Upon  a  hearing  of  the  cause,  on  the  plead- 
J  ings  and  proofe,  before  the  vice-chancellor  of  the 
second  circuit,  there  was  a  decree  of  foreclosure  and 
sale;  with  special  directions  as  to  the  order  in  which 
the  parts  of  the  mortgaged  premises  should  be  sold. 
Pistor  appealed  from  this  decree,  and  on  a  rehearing 
before  the  supreme  court,  at  general  term,  the  decree  of 
the  vice-chancellor  was  reversed,  and  the  bill  dismissed, 
on  the  ground  that  the  mortgage  was  paid  and  dis- 
charged in  the  hands  of  the  plaintiff;  whereupon,  the 
latter  took  an  appeal  to  this  court. 


Sogeboom,  for  the  appellant. 

Schoonrnaker,  for  the  respondent 
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Welles,  J. — ^It  is  a  general  principle,  that  where  the 
owner  of  land  mortgages  it  to  secure  the  payment  of  a 
debt,  and  afterwards  sells  the  equity  of  redemption, 
subject  to  the  lien  of  the  mortgage,  and  the  purchaser 
assumes  the  payment  of  the  *mortgage,  as  ^  r  ^^^ja 
portion  of  the  purchase-money,  the  latter  be-  '- 
comes  personally  liable  for  the  payment  of  the  debt  o* 
the  former,  to  the  holder  of  the  mortgage,  in  the  first 
instance ;  and  if  the  mortgagor  be  compelled  to  pay  it, 
he  can  recover  it  from  the  purchaser  of  the  equity  of 
redemption.  In  such  case,  the  mortgagor  and  purchaser 
stand  in  the  relation  of  principal  and  surety,  the  latter 
as  security  for  the  former,  to  the  extent  of  the  mortgage- 
debt  {Ealsey  v.  Reed,  9  Paige  446;  Marsh  v.  Pike,  lO  Id. 
595-97;  CcrmeU  v.  PrescoU,  2  Barb.  16;  Blyer  v.  Monhol- 
land,  2  Sand.  Ch.  478;  Ferris  v.  Orawford,  2  Denio  595); 
and  where  the  mortgagor  sells  and  conveys  the  equity 
of  redemption  of  a  part  of  the  premises  mortgaged,  sub- 
ject to  the  mortgage,  and  the  purchaser  retains  enough 
of  the  purchase-money  to  satisfy  the  mortgage,  and 
agrees  to  pay  it,  the  same  rule  prevails,  and  the  premises 
so  sold  are  primarily  chargeable  with  the  payment  of 
the  mortgage.    {Halsey  v.  Heed,  supra.) 

In  the  present  case,  after  the  execution  and  delivery 
of  the  mortgage  to  the  Trust  company,  Neely,  the  mort- 
gagor, conveyed  a  portion  of  the  premises  to  Burnett,  by 
deed  bearing  date  13th  April  1836,  for  the  consideration 
of  $4000,  containing  the  following  habendum,  clause: 
"  To  have  and  to  hold  the  above-granted,  bargained  and 
described  premises,  with  the  appurtenances,  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  to 
his  and  their  own  proper  use,  benefit  and  behoof  for  ever, 
subject,  nevertheless,  to  a  certain  mortgage  for  seven 
hundred  and  fifty  dollars,  on  the  said  premises,  held  by 
the  New  York  Life  Insurance  and  Trust  Company,  which 
the  said  party  of  the  second  part  agrees  and  undertakes 
to  pay,  he  having  retained  so  much  of  the  purchase- 
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money  agreed  to  be  paid  for  the  premises  hereby  9011- 
veyed,  in  his  own  hands,  for  that  purpose."  After  the 
execution  and  delivery  of  that  deed,  Burnett,  according 
to  the  foregoing  principles,  became  the  principal  debtor, 
to  the  Trust  company,  and  the  portion  of  the  mortgaged 
premises  purchased  by  him  of  Neely,  was  thereafter 
primarily  chargeable  with  the  payment  of  that  mortgage. 
After  these  transactions,  while  Neely  owned  the  mort- 
i^^fje-i  g^g®  *taken  by  him  from  Burnett  upon  the  por- 
J  tion  of  the  premises  sold  him,  for  the  balance  of 
the  purchase-money,  and  while  Burnett  owned  the  same 
premises,  Neely  conveyed  two  other  portions  or  parcels 
of  the  premises  mortgaged  to  the  Trust  company,  the 
title  to  which,  by  subsequent  mesne  conveyances,  has 
become  vested  in  the  defendant  Pistor.  After  Neely  had 
conveyed  these  two  other  portions,  it  was  not  in  his 
power  to  disturb  the  equities  which  existed  in  favor  of 
the  owners  thereof  He  conveyed  all  the  rights  which 
he  possessed  in  relation  to  them ;  one  of  which  was,  to 
have  the  Trust  company's  mortgage  satisfied  out  of  the 
portion  sold  to  Burnett,  so  far  as  they  would  go,  and 
another  was,  to  hold  Burnett  the  principal  debtor,  quoad 
the  mortgage-debt  to  the  Trust  company.  Neely's 
grantees  of  other  portions  of  the  premises  were  not 
divested  of  those  or  any  other  rights,  by  his  subsequent 
assignment  of  the  Burnett  mortgage  to  the  plaintifi*,  con- 
taining the  covenant  that  the  premises  covered  by  it 
were  free  and  clear  of  incumbrances.  It  was  res  inter 
alios  adaj  and  incapable  of  affecting  equities  which  had 
previously  attached  in  favor  of  parties  unconnected  with 
the  transaction. 

After  the  plaintiff,  in  1841,  had  foreclosed  the  Burnett 
>V  mortgage,  and  become  the  purchaser  at  the  sale  of  the 

tg  mortgage  premises,  he  succeeded  to  the  rights  of  Burnett, 

^L  was  the  owner  of  the  premises  embraced  in  that  mort- 

j^  gsige,  and  held  them,  as  Burnett  had  done,  subject  to  the 

^>:^  lien  of  the  Trust  company's  mortgage,  with  no  other 
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rights  than  Burnett  had  possessfid,  excepting  the  right 
to  require  Neely  to  remove  the  incumbrance  of  the  Trust 
company's  mortgage ;  but  with  none  whatever  in  refer- 
ence to  Pistor  or  his  grantors — with  respect  to  them,  the 
premises  purchased  by  him  remained  chargeable  with 
the  payment  of  the  whole  of  that  incumbrance,  and 
liable  to  be  first  sold  to  satisfy  it.  His  purchase  of  it, 
afterwards,  and  the  assignment  of  it  to  him  by  the  Trust 
company,  effected  its  entire  extinguishment.  He  was 
left  with  only  his  personal  claim  upon  Neely,  under  the 
covenant  in  Neely's  assignment  of  the  Burnett  mortgage. 
This  is  plain  and  common  equity ;  he  was  the  purchaser 
of  that  portion  of  the  premises  mortgaged  *to  _  ^ 
the'  Trust  company  which  had  been  devoted  to  ^ 
its  payment,  and  which,  if  applied  to  that  object,  would 
have  been  ample,  as  is  apparent  from  the  amount  he  bid 
for  it  at  the  mortgage  sale.  It  was  his  duty  to  remove 
the  incumbrance,  and  if  Pistor  had  been  compelled  to 
pay  it  off,  in  order  to  remove  the  cloud  from  his  own 
title,  equity  would  subrogate  him  to  the  rights  of  the 
Trust  company  and  allow  him  to  proceed  and  sell  the 
premises  contained  in  the  Burnett  mortgage,  in  the  first 
instance,  for  the  purpose  of  satisfying  it. 

The  judgment  of  the  supreme  court  at  general  term 
should  be  affirmed,  with  costs. 

Decree  affirmed. 
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Bell  v.  Leqgett  d  al. 
Illegal  contract 

A  promissory  note  giren  by  a  third  person  to  a  creditor,  in  consideration  of 
the  withdrawal  of  opposition  to  the  debtor's  discharge  in  baniunptcj, 
though  without  the  knowledge  of  the  latter,  is  roid,  as  against  the  policj 
of  the  bankrupt  law. 

Bell  9.  Leggett,  2  Sandf.  450,  ovemiled. 

Appeal  from  the  general  term  of  the  Superior  Court 
of  the  city  of  New  York,  where  judgment  had  been  en- 
tered upon  a  verdict  in  favor  of  the  plaintiff,  denying  a 
motion  for  a  new  trial,  made  on  a  bill  of  exceptions. 
(Reported  below,  2  Sandf.  450,  where  a  new  trial  was 
granted,  after  a  former  verdict  in  favor  of  the  defendants.) 

This  was  an  action  of  assumpsit  brought  by  the  plain- 
tiflf,  as  surviving  partner  of  the  firm  of  Abraham  Bell  <fc 
Co.,  against  the  executors  of  Samuel  Leggett,  deceased, 
to  recover  the  amount  of  two  promissory  notes,  dated 
12th  December  1845,  one  of  them  for  $679.37,  at  six 
months,  and  the  other,  for  $586.41,  at  nine  months. 

On  the  23d  February  1842,  Barney  Corse,  a  son-in-law 
of  Samuel  Leggett,  the  maker  of  the  notes  in  question, 
filed  his  petition  in  the  District  Court  of  the  United 
States  for  a  discharge  under  the  bankrupt  law.  Abra- 
ham Bell  &  Co.,  and  two  other  creditors, 'having  proved 
their  claims,  in  due  form,  opposed  the  bankrupt's 
*  1 77  1  *^^scharge,  on  the  ground  that  a  bond  for 
J  $100,000,  given  by  Corse  to  his  father,  was  a 
false  and  fictitious  debt  The  issue  thus  raised  was  tried 
by  a  jury,  in  June  1843,  but  the  jury  disagreed;  a 
venire  de  novo  was  awarded,  and  on  a  second  trial,  there 
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was  a  similar  disagreement  on  the  part  of  the  jury ;  a 
third  trial  resulted  in  a  verdict  against  the  bankrupt. 

Under  these  circumstances,  Samuel  Leggett,  on  the 
20th  December  1845,  delivered  to  William  C.  Wetmore, 
his  counsel,  who  was  also  Corse's  solicitor  in  the  bank- 
ruptcy proceedings,  the  notes  in  suit,  with  six  others, 
accompanied  by  the  following  letter : 

New  York,  12  mo.  20th,  1845 
WILLLA.M  C.  Wetmore, 

Respected  friend:  I  inclose  to  thy  care  eight  notes  of 
hand,  drawn  by  myself,  payable  to  my  own  order,  and 
indorsed,  in  all  amounting  to  $5184.68,  the  day  of  the 
month  in  blank,  to  be  filled  in  the  day  Barney  Corse 
may  receive  a  full  discharge  in  bankruptcy,  and  said 
notes  are  to  be  delivered  to  Joseph  Gerard,  as  the  attor- 
ney of  Belden,  Haxton,  and  Abraham  Bell  &  Co.,  on  a 
delivery  to  thee,  for  me,  a  full  and  complete  assignment 
of  all  claims,  judgments,  suits,  &c.,  against  Barney  Corse, 
as  has  been  understood,  when  said  discharge  is  obtained. 
Respectfully  yours,  Samuel  Leggett. 

Barney  Corse,  the  debtor,  received  his  discharge  in 
bankruptcy,  on  the  17th  April  1847,  and  on  the  26th 
May,  Wetmore  delivered  the  notes  to  Mr.  Gerard,  and 
received  from  the  opposing  creditors  assignments  of  their 
judgments  against  Corse,  the  bankrupt. 

On  the  trial,  the  defendants'  counsel  offered  to  prove 
that  the  arrangement  was  made  by  Leggett,  without  the 
connivance  or  knowledge  of  the  bankrupt,  and  without 
any  collusion  on  his  part ;  which,  on  objection,  was  ex- 
cluded, and  an  exception  taken. 

♦The  court,  thereupon,  charged  the  jury,  that  p  ^  ^  ^^ 
if  the  consideration  of  the  notes  was,  in  whole  or  ^ 
in  part,  an  agreement  that  the  creditors  of  Corse,  to 
whom  they  were  given,  should  withdraw  all  opposition 
to  his  discharge,  but  made  without  his  having  anything 
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to  do  with  it,  the  facts  formed  no  defence,  and  the  plain- 
tiffs were  entitled  to  recover  upon  them.  To  which  the 
defendants'  counsel  excepted. 

The  jury  found  a  verdict  for  the  plaintiff;  and  the 
court,  at  general  term,  having  denied  a  motion  for  a  new 
trial,  made  upon  a  bill  of  exceptions,  and  entered  judg- 
ment upon  their  verdict,  the  defendants  took  this  appeal. 

Howard,  for  the  appellants. 

Oerard,  for  the  respondent. 

*  1 7Q  1      *  Jewett,   J. — ^AU    contracts    or    agreements 


179] 


which  have  for  their  object  anything  which  is 


repugnant  to  justice,  or  against  the  general  policy  of  the 
common  law,  or  contrary  to  the  provisions  of  any 
statute,  are  void ;  and  whenever  a  contract  or  agreement 
is  entered  into  with  a  view  to  contravene  any  of  these 
general  principles,  there  is  no  form  of  words,  however 
artfully  introduced  or  omitted,  which  can  prevent  courts 
of  law  and  equity  from  investigating  the  truth  of  the 
transaction;  for  ex  twrpi  coTvtradil  actio  nan  oritur — ^is  a 
rule  both  in  law  and  equity.  (1  Com.  on  Cent.  30;  1 
Story  Eq.  296;  NeUis  v.  Clark,  4  Hill  424.)  This  prm- 
dple  is  universally  recognised  and  has  often  been 
applied  in  our  own  courts,  to  contracts  which  had  for 
their  object  the  perversions  of  the  ordinary  operations 
of  the  government ;  such  as  contracts  to  prevent  a  fair 
competition  at  legal  sales  by  auction,  contracts  to  pre- 
vent the  administration  of  the  insolvent  laws,  and 
contracts  by  which  one  person  engages  to  pay  another 
for  his  aid  or  influence  in  procuring  an  appointment  to 
office.    {Gray  v.  Hook,  4  N.  Y.  449.) 

It  was  correctly  said  by  the  learned  judge  in  the  court 
below,  in  delivering  the  judgment  of  that  court,  in  this 
case,  that  the  piinciple  had  long  been  established  in  this 
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state,  by  a  series  of  cases,  that  a  security  given  by  a  friend 
of  an  insolvent,  pending  his  application  for  a  discharge 
from  his  debts,  to  induce  a  hostile  creditor  either  to  join 
in  the  petition  for  such  discharge,  or  to  withdraw  his 
objections  to  its  being  granted,  is  void,  as  being  contrary 
to  the  poliey  of  the  insolvent  law.  The  defence  relied 
upon  and  o£EBred  to  be  proved,  was,  that  the  testator, 
Samud  Leggett,  made  the  note  upon  which  the  action 
was  brought,  in  consideration  that  the  plaintiffs  would 
withdraw  tiieir  opposition  to  the  discharge  of  Barney 
Corse,  his  son-in-law,  who  was  then  an  applicant  fDr  a 
discharge  from  *his  debts,  as  a  bankrupt,  under  r  ^  ^r^r. 
the  late  bankrupt  act,  and  which  they  opposed  ^ 
as  judgment-creditors,  and  assign  their  judgments 
against  Corse  to  him,  immediately  after  a  discharge  to 
Corse  should  be  granted.  This  evidence  was  objected 
to  and  excluded,  to  which  the  defendants  excepted. 

The  judge  then  charged  the  jury,  that  the  defendants 
defended  on  the  ground  that  the  consideration  of  the 
notes  was,  in  whole  or  in  part,  an  agreement  that  the 
opposing  creditors,  to  whom  the  notes  were  given,  would 
withdraw  all  oppoidtion  to  the  discharge  of  Corse,  but 
that  such  facts  formed  no  bar  in  law  to  the  plaintiff's 
recovery  on  the  notes;  to  which  there  was  also  an 
exception. 

It  was  remarked  by  the  court  below,  that  all  the  cases 
to  which  it  had  be^i  referred,  arose  under  the  statute 
for  discharging  an  insolvent  from  his  debt,  upon  the 
Implication  of  two-thirds  of  his  creditors ;  and  in  all,  the 
arrangement  was  made  by  the  insolvent  himself,  or 
through  his  intervention;  that  our  decisions  were 
founded  upon  those  made  in  England,  under  the  bank- 
rupt act,  5  Geo.  II.,  by  which  the  debtor  was  prevented 
from  obtaining  his  certificate,  unless  four-fifths  of  his 
creditors  united  in  a  petition  that  it  should  be  granted ; 
that  the  act^  also,  made  it  unlawful  for  the  bankrupt,  or 
any  person,  to  give  any  money  or  property  to  a  creditor 
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to  induce  Urn  to  sign  the  certificate ;  that  under  this 
act,  it  was  held  in  England,  nearly  a  century  ago,  and 
such  had  been  the  law  ever  since,  that  a  bond  given  by 
a  relation  of  the  bankrupt,  to  a  creditor  who  would  not 
otherwise  sign  the  certificate,  was  illegal  and  void ;  that 
these  decisions  were  in  accordance  with  the  positive 
enactment  of  the  statute,  but  when  a  case  arose,  not 
within  the  provision^  though  against  the  policy  of  the  act, 
Lord  Tenterden  said,  the  security  was  not  void,  and  a 
bond  fide  holder  might  recover  upon  it.  {Birch  v.  Jetvia, 
3  Car.  &  Payne  379.) 

The  policy  of  the  English  bankrupt  act,  as  well  as  our 
insolvent  laws,  and  our  late  bankrupt  act  is,  that  a  full 
and  fair  disclosure  and  surrender  of  the  property  of  the 
debtor  should  be  obtained ;  and  that,  on  such  disclosure 
and  surrender,  he  should  be  discharged  from  his  debts, 
*  1  fti  1  ^^^  ^^  creditors  be  *placed  upon  an  equal  foot- 
■'  ing,  without  preference,  except  where  liens  ex- 
isted, in  respect  to  his  property  thus  subjected  to  the 
control  and  disposition  of  the  law.  Any  transaction  or 
arrangement  which  tends  to  defeat  either  of  these  objects, 
is  inconsistent  with  the  poUcy  of  the  law,  illegal  and  void. 
The  giving  of  the  note,  as  was  oflFered  to  be  proved  in 
this  case,  and  the  agreement  made,  was  inconsistent  with 
the  policy  of  the  late  bankrupt  act.  In  the  first  place, 
it  might,  and  probably  did,  place  these  creditors  on 
more  favorable  grounds  than  the  rest,  in  regard  to  the 
amount  which  they  would  obtain  of  their  demands.  In 
the  second  place,  which  is  of  greater  importance,  it  was 
well  calculated  to  suppress  inquiry  and  to  protect  fraud 
and  concealment  from  successful  disclosure  and  develop- 
ment. The  just  presumption  is,  that  the  giving  of  the 
notes  and  making  the  arrangement  were  induced  from 
apprehension  that  the  investigation  which  these  cred- 
^:  itors  were  prepared  and  intended  to  make  of  the  bank- 

rupt's affairs,  would  result  in  defeating  his  discharge; 
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if  so,  the  transaction  was  fraudulent  and  deserves  to  be   . 
condemned. 

To  the  remark,  made  by  the  court  below,  that  all  our 
cases  to  which  it  had  been  referred,  arose  under  the  stat- 
ute for  dis(iharging  an  insolvent  from  his  debts,  upon 
the  application  of  two-thirds  of  his  creditors,  and  in 
all  the  arrangements  were  made  by  the  insolvent,  or 
through  his  intervention;  and  that  all  the  authorities 
were  founded  upon  one  or  other  of  the  grounds ;  that 
the  payment  or  security  made  to  the  favored  creditor 
was  contrary  to  the  provisions  of  the  statute,  detrimental 
to  the  rights  or  interests  of  third  persons,  oppressive 
upon  the  insolvent,  or  a  fraud  upon  his  other  creditors ; 
and  that  the  late  bankrupt  act  had  no  provision  analo- 
gous to  those  upon  which  the  learned  judge  had  com- 
mented, contained  in  our  insolvent  law  and  the  English 
bankrupt  acts — ^it  is  a  suflScient  reply,  that  the  observa- 
tion of  Lord  Mansfield,  in  Smith  v.  Bromley  (Doug.  696), 
•shows  that  these  principles  are  not  the  result  of  statute 
law.  "  It  was  a  wrong,  in  itself,  before  any  provision 
was  made  against  it  by  statute." 

The  substance  of  the  consideration  for  giving  the 
notes,  was  *the  withdrawal  of  the  opposition  of  -  ^ 
these  creditors  to  the  discharge  of  Corse,  their  ^ 
debtor,  and  depending  upon  its  being  granted  him 
under  the  bankrupt  act.  In  other  words,  this  arrange- 
ment was  to  be  carried  out,  if,  by  the  withdrawal  of  their 
opposition,  a  discharge  should  be  granted,  and  not  other- 
wise. This,  in  my  judgment,  was  an  arrangement  clearly 
against  the  policy  of  the  act.  It  was  a  wrong  in  itself, 
and  so,  it  seems,  that  the  court  below  looked  upon 
it;  but  on  the  ground  that  there  was  no  provision 
against  it  contained  in  the  act,  upon  the  authority  of 
Birch  V.  JerviSy  supra,  it  was  held,  not  to  make  the  notes 
void.  Some  stress  was  laid  upon  the  fact,  that  no  one, 
under  the  bankrupt  act,  was  dependent  on  another,  as 
each  creditor  might,  on  proving  his  debt,  oppose  the  dis-  *~ ;  t 
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charge  of  the  applicant  and  that  the  procuring  the  cred- 
itors ii;i  question  to  withdraw  their  opposition,  did  not 
affect  the  rights  of  others.  This  is  true,  but  it  does  not 
go  to  the  question.  It  affects  the  policy  of  the  bankrupt 
law  as  vitally,  when  there  is  but  one  creditor  opposing 
the  discharge  of  a  debtor,  and  that  one  is  procured  to 
withdraw  his  opposition,  a3  though  there  were  many, 
and  one  only  is  induced  to  stop  his  opposition.  It  is  the 
policy  of  the  law,  to  obtain  a  fall  and  fair  disclosure  and 
surrender  of  the  property  of  the  debtor,  which  the  with- 
drawal of  the  opposition  of  one  creditor,  if  there  be  no 
other,  tends  to  defeat. 

That  principle  governed  in  the  case  of  Payne  v.  Eden 
(3  Caines  212.)  The  note  on  which  the  suit  was  broi^ht, 
and  declared  to  be  void,  was  given  to  the  last  of  the 
petitioning  creditors,  and  who  signed  the  insolvent's 
petition  (rfkr  there  was  a  sufficiency  in  number  and 
value  to  exonerate  the  debtor.  In  the  case  of  Waite  v. 
Harper^  2  Johns.  386,  the  promise  was,  to  pay  the  cost  of 
an  action,  in  consideration  of  the  plaintiff's  not  oppos- 
ing the  defendant's  discharge  under  the  insolvent  law — 
it  was  held  void.  So,  a  bond  given  to  procure,  upon  the 
like  consideration,  certain  notes  for  the  plaintiff,  it  was 
held,  could  not  be  enforced.  {Bruce  v.  iee,  4  Johns. 
410.)  In  Yeomcms  v.  ChaUerton,  9  Johns.  295,  a  note  of 
a  third  person,  given  to^  creditor  to  induce  him  to  sub- 
scribe a  petition  for  an  insolvent's  discharge,  it  was  held, 
^  -  could  not  be  recovered.  In  *all  these  cases,  the 
-I  instrument  on  which  the  action  was  brought 
was  held  void  in  its  creation.  Therefore,  a  transfer  to 
an  innocent  indorsee  of  such  paper,  would  not  defeat 
the  policy  of  the  law ;  it  would  be  deemed  void,  even  in 
such  hands.  The  same  principle  was  sustained  in  Wig* 
gins  V.  Bush  (12  Johns.  306),  and  in  TuaOmry  v.  MiUer  (19 
Id.  311.)  In  the  latter  case,  a  bond  had  been  given  as  a 
reward  to  the  plaintiff  for  not  opposing  the  discharge  of 
the  insolvent  The  court  said,  the  transaction  implies 
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that  there  was  good  ground  for  opposition,  and  that  if 
such  opposition  had  not  been  withheld,  the  insolvent 
could  not  have  legally  obtained  his  discharge.  Such 
bargains,  it  was  said,  were  i^ainst  pvbUe  policy  and  the 
true  intent  of  the  act;  for  they  tend  to  facilitate  fraud, 
by  screening  it  from  scrutiny. 

In  my  judgment,  it  is  of  no  consequence  that  the 
arrangement  was  made  between  the  creditors  of  this 
bankrupt  and  a  third  person,  without  the  intervention 
or  knowledge  of  the  bankrupt  The  consideration  of 
the  notes  was  illegal,  it  was  the  price  of  an  act,  wrong 
in  itself,  an  inducement  to  contravene  a  great  principle 
of  public  policy.  {Neroi  v.  Waliae^  3  T.  R.  17;  HolUmd 
V.  Palmer,  1  Bos.  &  Pul.  95.) 

Lord  Tenterden,  in  Birch  v.  Jervis  (3  Car.  &  Pajme 
380),  referred  to  by  the  court  below,  it  is  true,  at  nisi 
priua,  did  hold,  that  a  bill  given,  not  to  induce  tiie  party 
to  whom  given  to  sign  the  certificate,  but  merely  to  keep 
him  from  taking  any  step  to  oppose  the  defendant,  the 
drawee,  from  getting  his  certificate,  was  good  in  the 
hands  of  the  plaintiff  a  bond  fide  holder.  It  is  not,  how- 
ever, necessary  to  inquire,  whether  that  decision  is  not 
in  opposition  to  a  series  of  adjudged  cases  in  the  courts  of 
England.  It  is  enough,  that  it  is  in  conflict  with  many 
adjudged  cases  in  our  own  courts,  where  it  has  been 
uniformly  held,  that  negotiable  paper  given  upon  such 
a  consideration  was  illegal  £uad  void,  and  being  so,  could 
not  be  enforced  by  a  bond  fide  holder. 

I  will,  however,  refer  to  the  case  of  Jaehon  v.  DcmBon, 
4  Barn.  &  Aid.  692,  which,  I  think,  stands  opposed  to 
the  principle  as  held  in  Birch  v.  Jervis;  there,  an  insol- 
vent debtor  having  *petitioned  the  insolvent  p  #  ^  q  . 
court  to  be  discharged  under  the  act,  a  creditor  ^ 
gave  notice  of  his  intention  to  oppose  him,  on  the 
ground,  that  the  debt  was  fraudulently  contracted.  To 
induce  the  latter  to  withdraw  his  opposition,  the  insol*- 
vent  agreed  to  execute,  within  three  days  after  his 
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discharge,  a  warrant  of  attorney  for  the  debt,  and  in  the 
meantime  to  give  a  promissory  note  to  a  third  person 
for  the  amount,  which  was  to  be  delivered  up,  on  the 
execution  of  the  warrant  of  attorney.  The  insolvent 
was  discharged,  the  note  delivered  up,  and  the  warrant 
of  attorney  executed,  which  the  court  set  aside,  togethw 
with  the  judgment  entered  upon  it,  on  the  ground  that 
X  the  agreement  on  which  this  was  founded  was  contrary 
to  the  policy  of  the  insolvent  act.  The  judgment  should 
be  reversed,  and  a  new  trial  granted,  costs  to  abide  the 
event 

Gardineb,  J. — Corse,  the  son-in-law  of  the  testator, 
was  an  applicant  for  a  discharge  from  his  debts,  under 
the  provisions  of  the  bankrupt  law.  The  notes  in  ques- 
tion were  made  by  the  defendant's  testator,  in  pursuance 
of  an  agreement  witii  the  plaintiflfs,  who  were  creditors 
of  Corse,  that  they  should  withdraw  all  opposition  to 
the  proceeding.  If  the  bankrupt  were  entitled  to  his 
discharge,  the  maintenance  of  such  a  contract  by  the 
court  would  have  a  direct  tendency  to  encourage  a 
factious  opposition,  which  the  creditor  knew  to  be 
groundless,  with  a  view  to  coerce  a  composition;  this 
would  operate  oppressively  upon  the  debtor.  Opposi- 
tion, under  such  circumstances,  and  with  such  motives, 
would  be  dishonorable,  and  no  man  should  be  permitted 
to  exact  a  bribe  for  being  honest.  We  must  assume  in 
this  case,  that  the  bankrupt  was  ignorant  of  the  bargain 
made- for  his  benefit;  but  by  upholding  the  agreement, 
we  establish  a  principle  which  invites  collusion  between 
the  bankrupt  and  opposing  creditors,  through  the  in- 
strumentality  of  Mends,  to  the  prejudice  of  others 
■q,.  having  claims  upon  his  estate. 

^^:;  If  the  bankrupt  were  not  entitled  to  his  discharge,  in 

i£,  consequence  of  fraud  or  the  commission  of  any  other  act 

^^  which  the  law  prohibits,  the  result  upon  the  contract 
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would  be  the  same.  *The  discontinuance  of  a  r  :^  ^  «c 
well-founded  opposition,  under  such  circum-  ^ 
stances^  for  hire,  does  not  differ  much  in  principle  from 
compounding  a  felony.  The  whole  purpose  of  the 
parties  to  the  agreement  would  be,  to  give  the  bankrupt 
a  benefit  designed  for  the  honest  insolvent,  and  which 
the  fraudulent  debtor,  by  sound  justice  and  express  pro- 
visions of  the  statute,  was  prohibited  from  receiving. 
It  is  true,  that  the  opposing  creditor  may  discontinue 
his  opposition,  or  dispose  of  his  demand  at  pleasure ;  of 
this  other  creditors  are  aware  and  must  take  the  risk. 
But  neither  they  nor  courts  of  justice  are  called  upon 
to  foresee  and  guard  against  a  secret  arrangement, 
the  fruits  of  which  are  made  contingent  upon  the 
obtaining  of  the  discharge  by  the  bankrupt,  which  will 
enlist  the  interest  and  is  calculated  to  secure  the  action 
of  the  contestant  in  favor  of  the  insolvent,  whether  his 
object  is  honestly  to  comply  with  the  law,  or  to  cheat 
and  defraud  his  creditors. 

I  think,  that  the  agreement  in  which  these  notes 
originated  i^  opposed  to  the  whole  policy  of  the  bank- 
rupt act,  and  is,  consequently,  illegal  and  void. 

Judgment  reversed,  and  new  trial  awarded. 

Johnson,  J.,  dissented. 
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Evans  v.  Root. 
Duty  of  factor. 

If  goods  be  consigned,  with  instmctions  to  sell,  ''on  ftrriral,"  the  &ctor 
makes  himself  liable,  hj  omitting  to  do  so,  in  case  of  a  fall  in  the  market 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  seventh  district,  where  a  judgment  of  nonsuit, 
entered  at  the  circuit,  had  been  affirmed,  and  a  motion 
for  a  new  trial  denied. 

This  was  an  action  of  assumpsit  against  a  factor,  for 
disobeying  the  instructions  of  his  principal,  in  the  sale 
of  two  boat-loads  of  flour. 

In  1847,  the  plaintiff  shipped  from  Lockport,  to  the 
defendant,  a  commission-merchant  in  Albany,  two  cargoes 
of  flour,  containing  in  all  608  barrels,  with  instructions 
to  sell  "  on  arrival."  The  flrst  cargo  arrived  on  th6  21st 
June ;  the  second,  on  the  9th  July  1847.  The  defendant 
did  not  sell  "oil  arrival,"  though  evidence  was  givv^n 
tending  to  show  that  he  might  have  done  so ;  but  coni- 
menced  selUng  on  the  29th  June,  and  continued  to  do  sd, 
until  the  25th  July,  upon  a  falling  market,  at  a  loss  W 
his  consignor  of  about  $500. 

*  i«7  1      *^^  *^®  *^^^'  ^^®  learned  judge  (Selden,  J.)  \ 

J  nonsuited  the  plaintiff,  on  the  grounds,  that  he 
could  not  recover  under  his  declaration ;  that  he  had  failed 
to  show,  that  the  defendant  could  have  sold  the  flour  on 
arrival ;  and  that  under  his  instructions,  the  defendant 
was  only  bound  to  use  due  diligence  in  effecting  a  sale, 
and  the  plaintiff  had  not  shown  the  absence  of  diligence; 
ji^  -  to  which  an  exception  was  taken.  *The  court  at 
^  general  term,  on  a  motion  for  a  new  trial,  held, 
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that  the  circuit  judge  erred  in  holding  that  asswmpmi 
would  not  lie ;  but  that  the  ncmsuit  was  properly  ordered 
on  the  other  grounds.  And  judgment  having  been  per- 
fected in  favor  of  the  defendant,  the  plaintiff  took  this 
appeal 

OwrteniaSf  for  the  appellant 

Jteynolda,  for  the  respondent. 

Gridley,  J. — ^The  plaintiff  brought  his  action  against 
the  defendant,  in  the  supreme  court,  to  recover  damages 
for  a  disobedience  of  instructicms  concerning  the  sale  of 
two  boat-loads  of  flour,  shipped  to  the  defendant  in  the 
months  of  June  and  July  1847.  The  instructions  were 
"  to  sell  on  arrival,"  and  it  was  for  the  loss  occasioned  by 
a  failure  to  comply  with  tiiis  direction,  that  the  ap- 
pellant brought  his  action.  There  is  no  doubt,  that 
♦these  instructions  were  received  and  understood  p  ^^  ^  «q 
by  the  defendant.  In  answer  to  a  letter  of  the  ^ 
plaintiff,  dated  the  20th  August  1847,  all^^g  that  he 
had  desired  the  defendant  *'to  sell  the  flour  on  arrival," 
and  complaining  that  the  instructions  had  not  been  fol* 
lowed,  the  defendant  writes,  under  date  of  the  25th  of 
August,  as  follows :  "  Sir,  yours  of  the  20th  is  at  hand. 
I  represented  your  interest  in  the  sale  of  six  hundred 
and  eight  barrels  of  flour,  as  well  as  I  knew  how.  It 
would  not  sell  on  arrival;  there  was  a  panic  in  the 
market,  and  only  little  lots  for  home  consumption  would 
sell  at  all ;  I  am  prepared  to  prove  this  fact  to  your  satis- 
fSaction.    It  ia  my  plan  to  obey  orders,  if  I  break  otonerSy 


If  the  defendant  could  not,  in  fact,  sell  the  flour,  on 
its  arrival,  then  he  was  not  responsible  for  a  disobedience 
of  instructions ;  but,  we  think,  the  evidence  shows,  and 
especially,  that  of  the  witness  Barrett,  that  flour  could  be 
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sold,  at  any  time,  in  Albany,  at  a  reasonable  deduction 
from  the  market  price.  There  were  sold,  daily,  through 
the  season,  from  five  hundred  to  three  thousand  barrels, 
at  the  usual  market  price,  in  Albany.  K  the  flour  could 
have  been  sold,  even  below  the  market  price,  on  its  arrival, 
then  all  the  authorities  concur  to  show  that  it  was  the 
duty  of  the  defendant  to  have  sold  it 

It  is  laid  down  in  Paley  on  Agency  (ed.  of  1822),  p.  4, 
that  the  primary  obligation  of  an  agent  whose  authority 
is  limited  by  instructions  is,  to  adhere  faithfully  to  those 
instructions,  for  if  he  unnecessarily  exceed  his  com- 

>^  mission  or  risk  his  principal's  effects,  without  authority, 

he  renders  himself  responsible  for  the  consequence  of 
his  act.  In  RuruUe  v.  Moore  (3  Johns.  Gas.  36),  it  is  said, 
that  ''  if  the  defendants  have,  as  the  agents  or  factors  of 
the  plaintifEs,  through  mistake  or  design,  disobeyed  their 
instructions,  they  are  undoubtedly  responsible."  So,  in 
Parkid  v.  Alexander  (1  Johns.  Ch.  394),  it  is  laid  down, 
that  ''  if  an  agent  departs  from  the  instructions  of  his 

' .  principal,  he  does  it  at  his  peril."    In  Oourder  v.  RiUer 

(4  Wash.  C.  C.  549),  it  was  held,  that  it  was  the  duty  of 

^  an  agent,  who  was  instructed  to  make  sale  of  the  article 

consigned  for  sale,  "  immediaidy  on  arrival^  to  sell  imme- 
diately on  arrival,  no  matter  at  what  loss."    See  also,  to 

*  190  1  *^®  ^°^®  ^^®^*'  *^^  ^'  Palmer  (6  Cow.  128), 
^  where  an  agent,  under  similar  instructions,  was 
held  liable  for  refusing  the  first  offSer,  although  under 
the  market  price.    And  this  is  a  reasonable  .doctrine ; 
for  if  a  loss  occur,  by  reason  of  an  implicit  obedience  to 
the  instructions  of  the  owner,  such  loss  falls  on  him. 
Considering  the  lateness  of  the  season,  and  the  proba- 
bility of  a  rapid  decline  in  prices,  we  can  well  see  why 
the  plaintiff  would  desire  an  immediate  sale  of  the  flour, 
and  be  willing  to  take  the  consequences  of  such  deduc- 
tion from  the  market  price  as  might  be  necessary  to  effect 
a  sale,  rather  than  incur  the  danger  of  delay. 
The  supreme  court,  in  refusing  a  new  trial,  placed 
138 


1852.]         Evans  V.  Root.  190 

Opinion  of  the  Coart,  per  Qridlbt,  J. 

their  decision  upon  the  uncertain  nature  of  the  instruc- 
tions. But  it  seems  to  us,  that  a  direction  '^  to  sell  on 
arrival "  is  an  explicit  instruction  ;*  and  the  defendant 
seems  to  have  so  understood  it,  in  his  letter  of  the  25th 
of  August.  It  is  substantially  like  the  instruction  in 
the  cases  in  the  sixth  volume  of  Oowen,  and  in  Wash- 
mgton's  circuit  court  reports.  But  if  there  were  any 
doubt  on  this  question,  and  the  direction  was  open  to 
two  interpretations,  it  should  have  been  submitted  to  the 
jury,  under  proper  instructions,  to  say  in  what  sense  it 
was  understood  by  the  defendant.  For  these  reasons, 
we  are  of  the  opinion,  that  a  new  trial  should  be  granted. 

Judgment  reversed,  and  new  trial  awarded. 

WatsoNi  J.,  dissented. 
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Dain  v.  Wtooff, 
Parent  a/nd  chUd.--^ Action  for  seduction. 

A  father  cannot  maintain  an  action  for  the  seduction  of  his  minor  dan^ter, 
against  one  to  whom  she  is  indented  as  a  serrttnt. 

Appeal  from  the  general  term  of  the  Supreme  Courts 
in  the  sixth  district,  where  a  motion  for  a  new  trial, 
made  upon  a  bill  of  exceptions,  had  been  denied,  and 
judgment  rendered  upon  a  verdict  in  favor  of  the 
plaintiff. 

This  Was  an  action  to  i^ecover  damages  for  the  seduc- 
tion of  the  plaintiff's  minor  daughter.  The  daughter, 
Sally  Dain,  when  about  fourteen  years  of  age,  had  been 
indented  as  a  servant  to  the  defendant ;  by  whom  she 
was  shortly  afterwards  seduced,  and  when  about  sixteen 
years  old,  became  pregnant.  The  defendant  induced  the 
girl  to  take  drugs,  to  procure  an  abortion,  but  the  at- 
tempt was  unsuccessful,  and  she  gave  birth  to  a  Uving 
child.  On  the  trial,  the  court  permitted  the  plaintiff  to 
prove  that  the  defendant  was  reputed  to  be  a  wealthy 
man. 

At  the  close  of  the  plaintiff's  case,  the  defendant's 
counsel  moved  for  a  nonsuit,  on  the  ground,  that  the 
girl,  at  the  time  she  became  pregnant,  was  not  the  plain- 
tiff's servant,  but  that  of  the  defendant.  The  motion, 
however,  was  denied,  and  an  exception  taken. 

The  defendant  then  offered  to  prove  that  the  character 
and  standing  of  the  plaintiff  in  the  community  was 
bad ;  and  also  the  bad  moral  character  of  the  girl,  before 
she  was  fourteen  years  old.'  This  evidence  was  excluded, 
and  exception  taken. 
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♦There  was  a  verdict  in  fevor  of  the  plaintiflF  r  „c  |qo 
for  $1000  damages,  and  a  motion  for  a  new  trial  ^ 
haying  been  denied^  and  judgment  entered  on  the  ver- 
dict, at  general  term,  the  defendant  took  this  appeaL 

Ousking,  for  the  appellant. 

Bruyn,  for  the  respondent. 


Gabdikkr,  J. — 1.  liie  offer  of  the  defendant  to  prove 
the  bad  character  of  the  plaintiff,  who  was  the  father  of 
the  girl  seduced,  was  properly  overruled ;  his  character 
was  in  no  sense  in  issue.  If  a  jury  were  authorized  to 
take  the  feelings  of  the  plaintiff  into  account,  in  assessing 
damages,  the  evidence  would  not  tend  to  enlighten  them 
upon  that  subject,  unless  insensibility  is  deemed  a  legal 
consequence  of  a  bad  reputation.  Such  *an  in-  p  ^  ^qo 
ferenoe  would  not  be  in  accordance  with  the  *• 
fiwrts,  nor  is  it  a  presumption  of  law.^ 

2.  The  plaintiff's  counsel  a^ed  a  witness,  what  the 
defendant  was  worth ;  the  question  was  objected  to,  and 
allowed  by  the  judge,  and  the  d^endant  excepted.  The 
objection  was  not  to  the  mode  of  proof,  specifically,  but 
to  the  competency  of  the  fact  sought  to  be  established. 
The  custom,  at  the  circuit,  has  been,  to  admit  evidence 
of  this  character,  but  I  have  not  been  able  to  discover, 
in  the  elementary  writers  on  evidence,  authority  for  the 
practice.  (Starkirfs  Ev.,  7  Am.  ed.,  vol  2,  p.  772;  2  Phil. 
Ev.,  Cowen  &  EQU's  ed.,  218;  Stephen's  Nisi  Prius 
2856-7.)  These  authors  concur  in  saying,  that  damages, 
beyond  the  mere  loss  of  service,  may  be  given  for  the 
dishonor  of  ihe  plaintiff  and  his  family,  and  for  injured 
feelings.  But  those  damages  are,  notwithstanding, 
intended  as  a  oompensatioii  Dor  an  aetaial  though  indefi* 

>  This  point  was  a£Srmed  hj  the  court,  on  a  second  appeal.  18  K.  Y.  45, 
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nite  injury,  to  which  the  plaintiff  has  a  right,  whatever 
may  be  the  circumstances  of  the  defendant,  and,  upon 
principle,  to  nothing  more.  If  the  defendant  cannot 
show  his  poverty,  in  mitigation  of  damages,  there  is  no 
reason  why  the  plaintiff  should  aggravate  them,  by  proof 
of  his  wealth.  Starkie  would  seem  to  be  of  the  opinion, 
that  such  evidence  was  admissible,  in  actions  for  crim- 
inal conversation  (vol.  2,  p.  254) ;  but  the  precise  con- 
toary  was  held  by  Alderson,  B.,  in  Jones  v.  Buddin^fton 
(6  Car.  &  P.  589) :  he  remarks,  that  "  such  evidence  had 
often  been  given,  but  that  it  was  improper ;  the  plaintiff 
is  entitled  to  as  much  damages  as  a  jury  think  is  a  com- 
pensation for  the  injury  he  has  sustained,  and  the 
amount  of  the  defendant's  property  is  not  a  question  in 
the  case." 

There  is  good  sense  in  these  observations,  and  they 
strike  at  the  foundation  of  punitive  or  vindictive  dam- 
ages. There  can  be  no  reason,  why  twelve  men,  wholly 
irresponsible,  should  be  allowed  to  go  beyond  the  issue 
between  the  parties  litigating,  and  after  indemnifying 
the  plaintiff  for  the  injury  sustained  by  him,  proceed,  as 
conservators  of  the  public  morals,  to  punish  the  defend- 
ant in  a  private  action,  for  an  offence  against  society. 
If  the  jury  have  the  right  to  impose  a  fine,  by  way  of 
example,  the  plaintiff  has  no  possible  claim  to  it,  nor 
^  -  ought  the  court  to  interfere  *and  set  it  aside,  how- 
-^  ever  excessive  it  may  be.  In  ordinary  cases  of 
misdemeanor,  the  legislature  have  restricted  the  power 
of  the  court,  in  the  imposition  of  penalties,  within  cer- 
tain definite  limits.  But  a  jury,  in  civil  actions,  have, 
by  this  hypothesis,  an  unlimited  discretion  to  determine 
the  crime,  and  upon  the  measure  of  redress  demanded 
by  the  public  interest  The  right  stands  upon  no  prin- 
ciple, nor,  in  reference  to  actions  of  this  character,  upon 
any  authority.  If  the  jury  were  not  authorized  to  give 
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vindictive  damages,  the  testimony  was  wholly  irrelevant 
and  should  have  been  excluded.* 

3.  The  defendant  moved  for  a  nonsuit,  upon  the 
ground  that  the  relation  of  master  and  servant  did  not 
subsist  between  the  plaintiff  and  his  daughter,  when  she 
was  seduced.  It  appeared,  that  she  was  the  apprentice 
of  the  defendant,  and  bound  to  live  with  him  until  she 
was  eighteen,  and  that  the  seduction  occurred,  while  she 
was  thus,  in  feet  and  in  law,  the  servant  of  the  defend- 
ant. The  relation  of  master  and  servant  is  the  founda- 
tion of  the  action  for  loss  of  service  (4  N.  Y.  38,  and 
cases  there  cited) ;  the  plaintiff  to  maintain  the  action 
must  have  had  the  right  to  the  service  of  his  daughter. 
But  he  proved,  that  she  not  only  resided  with  the  de- 
fendant, but  owed  him  service,  when  the  injury  was 
committed.  Unless  the  defendant  procured  the  daugh- 
ter to  enter  into  his  service,  with  a  view  to  her  seduction, 
of  which  there  is  no  pretence,  the  plaintiff  should  have 
been  nonsuited.* 

We  all  agree,  that  the  judgment  should  be  reversed, 
for  the  reason  last  suggested.  My  brethren  express  no 
opinion  upon  the  other  points  in  the  case. 

Welles,  J.  (After  stating  the  facts.) — It  is  abundantly 
settled  by  authority,  that  in  order  to  sustain  an  action 
of  this  description,  it  must  appear,  that  the  relation  of 
master  and  servant  existed  at  the  time  the  injury  com- 
plained of  was  committed.  The  action  is  founded  on 
the  loss  of  service,  and  in  order  to  maintain  it,  the  rela-r 
tion  must  be  actual  or  constructive.  If  the  plaintiff  is 
not  receiving  the  services  of  his  daughter,  at  the  time, 


*  That  exemplary  damages  are  reooTerable  in  such  case,  was  decided  in 
Lipe  V.  Eiserlerd,  32  N.  T.  229 ;  Ingersoll  v.  Jones,  5  Barb.  661 ;  Damon 
9.  Moore,  5  Lans.  454 ;  Phelin  v.  Eenderdine,  20  Fenn.  St.  d54. 

'  On  a  second  trial,  this  fact  was  proved,  and  the  plaintiff  had  a  Terdict 
•Dd  judgment,  wMdi  were  affirmed  on  appeal.  18  N.  T.  45. 
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he  must  be  in  a  situation  and  have  the  l^al  right  to 
♦  10^  1  '''command  them  at  pleasure.    In  this  casei  the 


195] 


plaintiff's  daughter  was  not,  at  the  time  she  was 


seduced  and  gotten  with  child,  his  servant,  but  was  the 
servant  of  the  defendant,  who  had  the  legal  light  to,  and 
was  actually  receiving,  her  services.  In  the  late  case  of 
Bartley  v.  RiMmyer  (4  N.  Y.  38),  Bbonson,  C.  J.,  has 
given  the  whole  subject  of  the  principles  of  this  action  a 
full  examination,  and  it  is  unnecessary  to  repeat  the 
views  which  are  there  so  well  stated.  The  case  is  in 
point,  and  in  effect  decides  this;  according  to  the  prin- 
ciples  held  by  this  court  in  the  case  referred  to,  it  is 
impossible  for  the  plaintiff  in  the  pres^it  case  to  sustain 
an  action,  upon  the  proof  which  was  given  at  the  trial 

Judgment  reversedi  and  a  new  trial  ordered. 
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Bacon  v.  Cropsby 

Bespcnsibility  of  Sheriff. — Irregular  execution. — Measure  of 
Damages. 

It  is  no  defSence  to  an  action  against  a  sheriff  fbr  a  false  return  to  an  execn* 
tion,  that  the  writ  was  irregolarlj  issued  within  thirty  dajs  ftom  the  rendi- 
tion of  the  judgment. 

In  an  action  for  a  false  return,  the  sheriff  is  liahle  for  the  lull  amount  in^^ 
dorsed  on  the  execution,  if  the  defendant  had  sufficient  property ;  the  sher- 
iff cannot  be  permitted  to  show  that  so  much  was  not  due  upon  the  judg- 
ment. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  judgment  rendered  in  fevor 
of  the  plaintiflf,  in  a  case  tried  before  the  court,  without 
a  jury,  had  been  aflSrmed. 

This  was  an  action  against  the  defendant^  as  sheriff  of 
the  county  of  Rensselaer,  for  a  false  return  to  a  writ  of 
execution  issued  out  of  the  late  court  of  common  pleas 
of  that,  county,  at  the  suit  of  the  plaintiff  against  the 
firm  of  H.  A.  &  G.  R.  Benton. 

The  complaint  alleged,  that  on  the  25ih  June  1847, 
the  plaintiff  recovered  a  judgment  in  the  late  court  of 
common  pleas  of  Rensselaer  county,  against  H.  A.  &  G. 
R  Benton,  for  the  sum  of  $4000  debt,  and  $32.72  dam- 
ages and  costs ;  and  that,  upon  the  same  day,  he  issued 
♦and  delivered  to  the  defendant,  then  beine  ^  ^ 
bheriff  of  the  said  county  of  Rensselaer,  a  writ  ^  -^^^ 
of  execution  for  the  collection  of  $2032.72,  with  interest 
from  that  day ;  by  virtue  whereof  the  defendant,  on  the 
same  day,  levied  upon  the  property  of  the  defendants  in 
the  writ,  of  sufficient  value  to  satisfy  the  same,  but  after- 
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wards  returned  that  he  could  not  find  any  properly  of 
the  defendants  whereof  he  could  make  any  part  of  the 
moneys  he  was  thereby  directed  to  levy;  by  means 
whereofi  it  was  alleged,  that  the  plaintiff  was  prevented 
from  enforcing  the  payment  or  collection  of  $1542.93 
thereof,  with  interest  from  the  8th  September  1847,  for 
which  he  demanded  judgment  against  the  sheriff. 

The  answer  of  the  defendant  did  not  controvert  any 
of  the  averments  of  the  complaint ;  but  alleged,  that  the 
execution  was  issued,  and  delivered  to  the  defendant,  as 
sheriff,  within  less  than  thirty  days  next  after  the  ren- 
dition of  the  judgment,  without  authority  of  law,  or  the 
consent  of  the  defendants  in  the  writ,  or  either  of  them, 
and  was,  therefore,  illegally  issued.  That  at  the  time  it 
was  issued,  there  was  nothing  due  from  the  defendants 
in  the  judgment,  to  the  plaintiff;  and  denied,  that  there 
was  then  due  to  the  plaintiff  in  the  judgment  and  exe- 
cution, the  sum  of  $1642.98  claimed  by  him.  And  it 
also  averred,  that  the  plaintiff  had  received  promissory 
notes  and  bills  of  exchange,  and  demands  against  third 
persons,  to  the  amoimt  of  $1000,  which  the  defendant 
claimed  as  a  set-off. 

The  plaintiff,  in  his  reply,  conceded  that  the  execn*" 
tion  was  issued,  and  delivered  to  the  defendant,  as 
sheriff  within  thirty  days  after  the  rendition  of  the 
judgment,  but  insisted,  that  it  was  with  the  consent  of 
the  defendants  therein,  and  by  authority  of  law ;  that 
at  the  time  there  was  due  to  the  plaintiff,  upon  the  judg-* 
ment,  the  sum  of  $1542.98 ;  and  that  the  plaintiff  had 
not  received  any  promissory  notes  or  bills  of  exchange, 
as  alleged  in  the  answer,  which  could  be  set  off  in  this 
action. 

On  the  trial,  before  Harris,  J.,  without  a  jtiry,  tfie 
plaintiff's  counsel  read  the  pleadings,  and  reisted ;  where- 
upon, the  defendant's  counsel  insisted,  that  they  were 
not  sufficient  to  maintain  the  action ;  the  learned  judge, 
however,  decided : 
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1.  That  although  the  execntion,  upon  ite  facd,  dhoWed 
that  it  waa  issued  within  less  than  thirty  days  from  the 
recovery  of  the  judgment,  yet,  the  defendant,  to  whom 
it  was  directed  and  delivered,  was  bound  to  execute  it, 
and  could  not,  for  hii^  defence,  insist  that  it  was  irregu- 
larly issued: 

2.  That  the  plaintiff  was  not  bound  to  prove  that  the 
execution  was  issued  before  the  expiration  of  the  thirty 
days,  the  time  required  by  law  before  its  issue,  by  (hd 
consent  of  the  defendants  in  the  judgment :  ' 

3.  That  the  defendant,  in  order  to  reduce  the  recovery 
in  this  action,  could  not  eihow  that  the  direction  on  thd 
execution  was  to  levy  more  than  was  due  to  the  plaintiff 
♦upon  his  judgment  The  defendant  excepts  r  *iq7 
to  these  rulings.  '• 

The  defendant  then  offered  io  show  that  the  execution 
was  issued,  in  violation  of  a  stipulation  given  by  thd 
plaintiff  to  the  defendants  in  the  judgment;  and  that' 
the  latter,  before  the  expiration  of  thirty  days  from  ther 
rendition  of  the  judgment,  had  assigned  all  their  pro- 
perty for  the  benefit  of  their  creditors.  The  judge  over- 
ruled this  offer,  to  which  an  exception  Was  taken. 

Judgment  was,  thereupon,  tendered  in  favor  of  the 
plaintiff,  for  the  amount  of  his  tleiita ;  which  having  be^a 
afiSrmed  at  general  term,  the  defendant  todc  this  AppeaL 

8taWf  for  the  appellant 
Hovneyfiy  for  the'refpoiidentB. 

♦Jbwett,  J.  (after  stating  the  pleadings.)— The  r  ^  -q^^ 
first  question  arises  upon  the  decision  of  the  judge,  '• 
on  the  trial  of  the  cause,  that  as  the  defendant  had  not^ 
in  his  answer,  denied  either  allegation  contained  in  the 
complaint,  and  a  cause  of  action  having  been  sufficiently 
allied  in  the  complaint,  the  plaintiff  was  primd  facie 
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entitled  to  recover,  without  giving  any  evidence  of  the 
truth  of  his  allegations — ^not  being  controverted  by  the 
answer,  they  must,  for  the  purposes  of  this  suit,  be  taken 
as  true.  I  think,  the  decision  was  right:  §144  of  the 
Qode  of  1848  provides,  that  every  material  allegation  of 
the  complaint,  not  specifically  controverted  by  the  an- 
swer, as  prescribed  in  §  149,  shall,  for  the  purposes  of  the 
action,  be  taken  as  true.  In  effect,  it  was  so  adjudged  in 
Walrod  v.  BenneU  (6  Barb.  144).^ 

The  defence  set  up  by  the  answer  is,  first,  that  the  ex- 
ecution was  issued  within  thirty  days  after  the  rendition 
of  the  judgment,  without  the  consent  of  the  defendants 
therein,  and  without  the  authority  of  law ;  secondly,  that 
there  was  nothing  due  from  the  defendants,  at  the  time 
*  1QQ  1  ^^  issuing  the  execution,  nor  was  the  *sum  of 
^  $1542.93  then  due  to  the  plaintiff,  as  claimed  by 
him ;  and,  thirdly,  that  the  plaintiff  had  received  pro- 
missory notes  and  bills  of  exchange,  and  demands 
against  third  persons,  to  the  amount  of  $1000,  which  the 
defendant  claimed  should  be  set  off  against  thej)laintiff'8 
demand. 

As  to  the  first  branch  of  the  defence,  it  appeared  by 
the  complaint,  that  the  execution  was  issued  within 
thirty  days  after  the  recovery  of  the  judgment;  the  an- 
swer sets  up,  that  it  was  illegally  issued,  because  the  same 
was  so  issued  without  the  consent  of  the  defendants 
therein ;  the  reply  controverts  this  allegation ;  it  says,  it 
was  legally  issued,  with  the  consent  of  the  defendants 
therein.  The  judge  decided,  that  the  plaintiff  was  not 
bound  to  prove  that  the  defendants  in  the  execution  con- 
sented to  its  being  issued  within  the  thirty  days.  In 
that  there  was  no  error,  for  until  set  aside,  although 
issued  without  the  defendants'  consent,  the  process  was 

I  See  Watson  v.  Brcnnan,  66  N,  Y.  621,  where  it  was  mled,  that  in  an 
action  against  the  sherifT,  for  a  false  retom  of  nvlia  bona,  the  harden  of  show- 
ing that  there  was  sufficient  property  npon  which,  l^  the  exercise  of  dne  dili* 
gence,  the  sheriff  ooold  hare  leTied,  is  v^pon  the  pUuntiff. 
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valid,  and  no  one  could  take  advantage  of  such  an  irregu- 
larity but  the  d^endants  in  the  execution.  The  judge 
was  clearly  right  in  his  decision,  that  the  defendant  was 
bound  to  execute  it,  and  could  not  take  advantage  of  the 
fact,  in  his  defence,  that  it  was  issued  within  the  thirty 
days.  {Jones  v.  Cook,  1  Cow.  309 ;  Rosa  v.  Luther,  4  Id. 
158 ;  Ontario  Bank  v.  HalleU,  8  Id.  192 ;  Kimball  v.  Hun- 
ger, 2  Hill  364;  Greeny.  Bumham,  3  Sandf.  Ch.  110; 
Pierce  v.  AUop,  3  Barb.  Ch.  184 ;  Berry  v.  RUey,  2  Barb, 
307 ;  WilliamB  v.  Hogeboom,  8  Paige  469 ;  Parmdee  v.  Hitch- 
cock, 12  Wend.  96;  Stme  v.  Green,  3  Hill  469;  Riker  v. 
Masson,  4  Sandf.  Ch.  351.) 

The  distinction  is  between  void  and  voidable  process ; 
the  latter  is  a  justification  to  the  officer,  until  it  is  set  aside 
by  the  party.  One  strong  reason  why  the  sheriff  shall 
not  take  advantage  of  the  error  in  issuing  the  process  is, 
Chat,  for  aught  that  appears,  the  party  does  not  wish  to 
avail  himself  of  it.  {Amea  v.  Webbers,  8  Wend.  545.) 
But  process  which  is  void,  the  officer  is  under  no  obliga- 
tion to  execute,  and  he  may,  in  an  action  brought  against 
him  for  refusing  to  execute  it,  set  up  its  invalidity 
fJJomeU  V.  Barnes,  7  Hill  35.) 

*I  think,  the  judge  was  right,  in  holding  that  ^ 
the  defendant  could  not  be  permitted,  in  order  '- 
to  reduce  damages,  to  show  that  the  execution  directed 
the  collection  of  a  greater  sum  than  was  due  to  the 
plaintiff.  It  was  for  a  sum  less  than  the  amount  of  the 
recovery,  and  the  complaint  alleges  that  the  defendant 
levied  on  property  of  the  defendant,  by  virtue  of  it, 
sufficient  in  value  to  satisfy  that  amount,  which  fact,  for 
the  purposes  of  this  suit,  we  have  seen,  is  admitted  to  be 
true — clearly,  that  sum,  with  the  interest,  must  be  taken 
as  the  measure  of  damages  which  the  plaintiff  sustained 
by  the  false  return  made  by  the  defendant.* 

I  Where  a  sheriff  after  a  levy  on  property  Bnfficient  to  satisfy  his  execation, 
retnms  it  unsatisfied,  he  is  primAfaeU  liahle  to  the  phuntiff,  to  the  amount  of 
ijae  judgment.    America  Brass  and  Ck>pper  Co.  v.  Bahbitt,  74  N.  Y.  395. 
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The  exclusion  of  the  evidence  offered  by  the  defend* 
ant^  to  show  that  the  execution  was  issued  in  violation 
of  a  stipulation  given  by  the  plaintiff  to  the  defendant 
in  the  execution,  and  that  they  made  an  assignment  of 
all  their  property  for  the  benefit  of  their  creditors, 
before  the  expiration  of  thirty  days  after  the  judgment 
was  docketed,  was  right.  In  the  first  place,  if  this  exe- 
cution was  issued  in  violation  of  a  stipulation  between 
the  parties  to  it,  it  was  merely  an  irregularity,  of  which 
only  the  defendant  in  the  execution  could  take  advan- 
tage; and  besides,  this  branch  of  defence  is  not  set  up 
in  the  defendant's  answer.  I  think,  this  judgment 
should  be  affirmed. 

Judgment  affirmed. 
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ELmOOTT  V.  MofilBB. 

Widaufs  ^ectmantfar  Dower. 

X{}eetmeDt  for  dower  must  be  brong^  againit  the  Actual  oocapaiit  of  Ae  pre- 

miies,  tbongh  not  the  tenant  of  the  freehold. 
ne  widow*!  receipt,  for  fereral  jears,  of  one-third  of  the  rents  raaerred  on 

her  hneband's  demise,'  will  not  bar-  her  action  of  dower.    A  prior  demand 

of  dower  is  not  required, 
mioott  V.  Hosier,  11  Barb.  574,  affirmed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  eighth  district,  where  a  judgment  for  the  plaintifif, 
upon  demurrer  to  the  answer,  had  been  affirmed.  (Re- 
ported below,  11  Barb.  574.) 

This  was  an  ejectment  by  the  widow  of  Joseph  EUi- 
cott,  deceased,  to  recover  her  dower  in  certain  lands  in 
the  city  of  Buffalo,  bounded  by  Washington,  Swan, 
Main,  and  South  Division  streets,  of  which  her  husband 
died  seised. 

The  defendant,  by  his  answer,  set  forth,  that  the  plain- 
tiff's husband  was  seised  in  fee-simple  of  the  premises; 
^tnd  that  in  February  1829,  he  demised  the  same  to  Ira 
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^  ^^  -.  Blossom  *and  Lewis  F.  Allen,  for  the  term  of 
-*  twenty-one  years,  reserving  an  annual  rent; 
and  that,  by  another  agreement,  the  time  was  extended, 
upon  the  payment  of  certain  rents,  twenty-one  years 
from  the  end  of  the  first  term.  That  Blossom  and 
Allen  entered,  and  subsequently  made  partition  of  the 
premises,  and  the  Ohio  Life  Lisurance  and  Trust  Com- 
pany acquired  Allen's  rights  therein.  That  the  defend- 
ant was  in  possession  of  only  a  portion  of  the  premises, 
being  the  first  floor  of  a  store  No.  239,  eighty  feet  in 
depth  and  eighteen  feet  in  width,  tinder  and  by  virtue 
of  a  lease  from  the  Ohio  Life  Insurance  and  Trust  Com- 
pany, and  occupied  only  as  tenant  for  one  year.  That 
the  plaintiff  had  never  demanded  her  dower,  and  that 
it  had  never  been  assigned  to  her. 

And  for  a  further  answer,  the  defendant  alleged,  that 
the  plaintiff's  husband  died  in  1837,  intestate;  that  the 
defendant  occupied  the  store,  under  the  lease ;  and  that 
the  plaintiff  and  the  heirs  had  collected  and  received  the 
rents  reserved,  ever  since  the  death  of  the  husband,  as 
the  same  became  due,  and  had  divided  and  enjoyed  the 
rents  in  proportion  to  the  interest  of  each  in  the  prem- 
ises. And  he  insisted  that  the  plaintiff  was  estopped 
from  maintaining  this  action. 

The  plaintiff  demurred  to  the  answers,  and  to  each  of 
the  several  all^ations  thereof;  and  on  a  hearing  of  the 
demurrer,  at  special  term,  before  Hoyt,  J.,  judgment  was 
given  for  the  plaintiff;  which  having  been  afiirmed  at 
general  term,  the  defendcmt  took  this  appeal. 

Oanson^  for  the  appellant 

Martindalef  for  the  respondent 


»  OAK  1      *R^GGLES,  C.  J. — ^The  plaintiff's  dower  had 
^  not  been  assigned  or  admeasured ;  and  the  de> 
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fendant  was  in  possession  of  a  part  only  of  the  premises 
in  which  the  plaintiff  was  entitled  to  dower ;  the  defmd- 
ant  holding  under  a  lease  for  years.  The  question  iB, 
whether  the  action  can  be  maintained. 

Before  the  adoption  of  the  revised  statutes,  the  plain- 
tiff's remedy  at  law  would  have  been  by  an  action  of 
dower.  The  object  of  that  action  is,  to  obtain  or  compel 
an  assignment  of  dower  by  the  heir,  or  other  owner  of 
the  land  subject  to  the  widow's  right.  It  could,  there- 
fore, be  brought  only  against  the  owner  or  tenant  of  the 
freehold;  no  other  person  could  assign  the  dower.  (Hard 
V.  OrarUyZ  Wend.  840;  Park  on  Dower  266;  Co.  litt. 
35  a;  Beddi/ngfonPa  Casey  9  Co.  17.)  The  action  of  dower 
was  abolished  in  1830,  and  the  action  of  ejectment  substi- 
tuted in  its  place.  (2  R.  S.  303,  §§  2, 4,  and  304, 310,  313.) 
By  §  4,  the  action  must  be  brought  against  the  actusd 
occupant  of  the  land,  if  there  be  one,  and  in  terms  this 
section  applies  as  well  to  actions  of  ejectment  for  dower 
as  to  other  actions  of  ejectment.  The  consequence  is, 
that  in  a  case  where  the  premises  in  which  dower  is 
claimed  are  in  the  actual  occupation  of  a  tenant  for 
years,  the  action  of  ejectment  for  dower,  if  it  can  be 
sustained  at  all,  must  be  brought  against  the  actual 
occupant,  and  not  against  the  tenant  of  the  freehold. 

In  Shaver  v.  McOraw,  12  Wend.  558,  Sutherland,  J., 
doubted  whether  the  principle  of  the  action  of  dower 
does  not  control  the  action  in  its  present  form;  and 
whether  the  action  of  ejectment,  in  such  a  case,  will  lie 
against  any  other  person  than  the  *tenant  of  -  ^ 
the  freehold."  Afterwards,  however,  it  was  held  ^ 
in  Sherwood  v.  Vandenburghy  2  Hill  306,  that  the  action 
might  be  maintained  against  the  •  actual  occupant, 
although  he  was  not  the  owner,  or  the  tenant  of  the 
freehold. 

It  may  be  doubted,  whether  it  entered  into  the  minds 
of  the  revisers,  or  of  the  legislature,  in  framing  the  4th 
and  13th  sections  of  the  statute,  that  they  were  author- 
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izing  a  recovery  in  dower  against  a  temporary  occupant^ 
who  bad  no  authority  to  assent  to  the  plaintiff's  claim, 
or  to  set  apart  her  dower;  but  such  is  the  eflfoct  of  the 
language  used,  and  the  statute  must  be  obeyed.  It 
dearly  contemplates  the  bringing  of  the  qectment  for 
dower,  as  well  before  any  admeasurement,  as  after,  and 
the  authority  to  bring  the  action  is  not  limited  to  cases 
in  which  the  premises  are  occupied  by  the  owner  of  the 
fee-simple  or  freehold. 

The  object  of  the  action  is,  to  try  the  right  of  the 
widow  to  have  her  dower,  and  if  that  be  found  in  her 
favor,  to  have  an  admeasurement;  for  both  these  pur- 
poses, it  would  seem  to  be  more  proper,  that  the  action 
^ould  be  brought  against  the  party  chiefly  interested 
in  resisting  the  claim  to  dower,  that  is  to  say,  against  the 
owner  of  the  land.  But  it  is  not  perceived,  that  he  can 
suffer  injustice,  from  the  proceeding  against  the  actual 
occupant ;  the  judgment  in  ejectment  will  not  bind  him, 
because  he  is  not  made  a  party  to  it :  and  for  the  <  same 
reason,  an  admeasurement  made  under  the  55th  section 
of  the  statute  (2  B.  S.  311)  cannot  bind  him.  That  section 
seems  to  contemplate  a  proceeding  only  between  the 
parties  to  the  action  of  ejectment  Sub.  1  of  that  section 
requires  no  new  parties;  and  sub.  2  gives  an  appeal 
from  the  report  of  the  commissioners,  only  to  the  parties 
to  the  action.  On  well-established  principles,  the  tenant 
of  the  freehold  could  not  be  bound  by  such  a  proceeding. 
In  the  old  action  of  dower,  if  brought  against  the 
tenant  for  years,  the  tenant  of  the  freehold  caught,  before 
judgment,  pray  to  be  received,  and  was  entitled  to  be 
made  a  defendant;  and  so  was  the  reversioner  where 
the  action  was  brought  against  the  tenant  for  life.  (Park 
285.)  And  in  the  present  case,  we  think,  the  owner 
might,  by  analogy,  have  been  let  in  as  a  defendant. 
And  the  tenant  of  the  freehold,  in  the  action  of  dower, 
»  Qrvy  1  ^tt^^^l^*  *praying  to  be  received  as  a  defendant, 
-'  might  falsify  the  judgment  against  the  tenant 
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.  for  years.  (Park  285.)  If  the  widqtw  chooses  to  proceed 
in  this  way,.i;i^tead  of  applyiixig,  in  the  first  instance, 
to  have  her  dower  admeasured,  the  occupant  of  the 
land  cannot  complain ;  it  is  of  no  consequence  to  him, 
whether  the  tenant  of  the  freehold  he  bound  or  not. 
The  inconvenience  and  disadvantage  of  proceedings  as 
in  this  qase^  against  the  temporary  occupant,  falls  chiefly 
on  the  widow  .herself^  whose  judgment  binds  at  most 
only  the  tenant  for  years. 

If  the  court  hi  which  the  ejectment  for  dower  is 
l^rought  has  the  power,  in  a  case  like  the  present,  to 
make  the  tenant  of  the  fyeehold  a  party  to  the  proceed- 
ing for  admeasurement,  under  the  55tb  section  of  the 
statute  (2  K  S.  311),  the  power  would  not  be  exercised, 
unless  .upon  the.  condition  that  he  be  first  let  in  as  a 
defendant  in  the  ejectment,  to  contest  the  widow's  right 
to  dower.  In  no  events  therefore,  can  the  tenant  of  the 
freehold  be  prejudiced,  by  a  recovery  in  i^'ecbnent 
against  the  temporary  occupant. 

The.p(ant  on  which  this  case  turns  app^rs  to  have 
been  deliberately  decided  in  the  case  of  Sherwood  v.  Van- 
denbwgh,  before  cited,  and  we  think  (although  with  some 
doubt  and  hesitation),  that  it  was  correctly  decided  in 
pursuance  of  the  peremptory  provisions  of  the  statute  of 
ejectment.  This  hesitation  arises  in  some  degree  from 
the  23d  section  of  the  statute  (2  R.  S.  306),  which  pro- 
vides, that  upon  the  general  issue  in  ejectment^  the 
defendant  may  give  in  evidence  any, matter  which,  if 
pleaded  in  a  writ  of  right  or  an  action  of  dower,  would 
:  have. barred  the  action.of  the  plaintiff.  In  the.old  action 
of  dower,  the  defendant  might,  have  set  up  as  a  defence, 
that  he  was  not  tenant  of  the  freehold.;  but  that  defence 
came  in  under  the  plea  of  non  tenure.  (1  Cow.  180; 
3  Wend,  340.)  But  non  tenure  was  a  plea  in  abatement, 
and  not  a  plea  in.  bar  (6  Com.  Dig.  210,  tit.  Pleader, 
2^Y.,  4) ;  it  concludes  with  a  prayer  that  the  writ  may 
be  quashed.     The  2^d  section  applies  only  to  what 
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may  be  pleaded  in  bar,  and  does  not^  therefore,  give  to 
the  defendant  the  benefit  of  this  defence  in  the  action  of 
ejectment.  This  must  have  been  the  reason  why  that 
*  90A  1  ^^^*^^^  ^^  ^®  statute  *was  not  referred  to,  either 
-'  in  Shaver  v.  McOraw  or  in  Sherwood  v.  Vandenr 
bwrgh. 

When  the  owner  of  the  fee  or  the  freehold  is  in  pos- 
session, the  widow  may  bring  her  ejectment  for  the  trial 
of  the  right,  in  the  first  instance,  before  admeasurement 
But  when  the  occupant  has  only  a  temporary  right  of 
possession,  it  would  be  more  advisable  for  the  widow  to 
have  her  dower  admeasured  under  the  statute  (2  R  S. 
488),  before  she  brings  ejectment  The  tenant  of  the 
freehold  is  a  proper  and  necessary  party  to  the  admea- 
surement in  that  case ;  and  he  may  afterwards  be  made 
a  party  to  the  ejectment  (2  R.  S.  341-2 ;  3  Rev.  Stat,  2d 
ed.,  717,  Revisers'  note.)  This  view  of  the  statutes  gives 
to  the  widow  a  remedy  in  all  cases  where  she  has  a 
right;  and  to  the  owner  of  the  land  an  opportunity  of 
making  his  defence,  if  the  claim  to  dower  is  not  well 
founded. 

Watson,  J. — ^This  is  an  action  of  ejectment  brought 
by  a  widow  to  recover  dower  in  lands  in  the  occupation 
of  a  tenant,  who  is  not  a  tenant  of  the  freehold.  The 
counsel  for  the  appellant  concedes  that  the  action  must 
be  brought  against  the  tenant  in  actual  occupation  of 
the  premises,  whether  he  has  a  freehold  estate  in  them 
or  not,  but  contends  that  where  it  is  brought  against  one 
who  is  not  a  tenant  of  the  freehold,  the  statute  should 
be  so  construed  as  to  oblige  the  widow  to  have  her 
dower  admeasured,  before  bringing  the  action.  He  in- 
sists, that  the  legislature,  in  abolishing  the  writ  of  dower, 
and  allowing  ejectment  to  be  brought  to  recover  dower, 
intended  the  one  as  a  substitute  for  the  other ;  and  the 
principal  argument  in  support  of  this  position  is,  the 
inconvenience  and  hardship  that  would  follow,  both  to 
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the  tenant  and  widow,  if  a  diflferent  construction  should 
be  given  to  the  statute.  With  the  inconvenience  or  hard- 
ship attendant  upon  the  working  of  the  statute  we  have 
notiiing  to  do ;  that  should  be  addressed  to  the  legisla- 
ture, which  is  competent,  and  whose  duty  it  is,  to  alter  or 
amend  all  laws  that  operate  oppressively.  But  a  brief 
reference  to  the  statute  giving  the  remedy  by  ejectment 
for  the  recovery  of  dower,  will,  I  think,  satisfy  any  one, 
that  the  legislature  did  not  intend  '*'the  one  as  a 


substitute  fbr  the  other ;  nor  have  they  enacted 


[*209 


a  statute  which  is  capable  of  the  construction  contended 
for  by  the  counsel  for  the  appellant,  unless  the  courts 
assume  legislative  powers.  By  the  revised  statutes,  the 
writ  of  dower  is  abolished,  without  any  qualification  or 
reservation.  (2  R.  S.  343,  §  24.)  It  provides,  that  the 
action  of  ejectment  may  be  brought  by  any  widow  en- 
titled to  dower,  after  the  expiration  of  six  months  from 
the  time  her  right  accrued,  to  recover  her  dower,  of  any 
lands,  tenements  or  hereditaments.  (2  B.  S.  303,  §  1,  2.) 
Here,  the  fall  and  unequivocal  right  is  given  her  to 
bring  the  action,  without  obliging  her,  in  the  first  place, 
to  demand,  or  to  have  her  dower  assigned  or  admeasured 
to  her.  But  the  sections  which  succeed  this,  show  con- 
clusively, that  the  framers  of  the  law  were  not  ignorant 
of  the  fact,  that  they  were  giving  to  the  widow  this  right 
to  recover  in  ejectment,  without  first  having  had  her 
dower  assigned  or  admeasured. 

By  §  10,  it  is  enacted,  "that  if  the  action  be  brought 
for  the  recovery  of  dower,  the  declaration  shall  state 
that  the  plaintiff  was  possessed  of  the  undivided  third 
part  of  the  premises,  as  her  reasonable  dower,  as  widow 
of  her  husband,  naming  him."  "Were  she  compelled  to 
have  her  dower  admeasured,  before  bringing  the  action, 
there  would  be  no  necessity  for  this,  but  on  the  contrary, 
an  absurdity  in  it ;  she  would  then  be  entitled  to  recover 
the  wholcy  and  not  an  undivided  third  part  of  the  lands 
which  had  been  admeasured  to  her.    The  55th  section 
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provides,  that  if  her  dower  has  not  been  admeasured 
to  her,  before  the  commencement  of  the  action;  &ihe  is  to 
proceed  to  have  her  dower  assigned.  The  record  of 
judgment  is  to  be  filed  and  commissionent  appointed 
to  make  admeasurement  of  the  plaintiff*)^  dower  out 
of  the  lands  described  in  the  record. 

It  seems  to  me,  that  no  one  can  read  thisr  last  Section, 
without  becoming  fully  satisfied  that  the  legislature  were 
fully  aware,  aakl  by  the  language  of  Hie  act  recognise 
the  fact,  that  they  intended  to  give  the  widow  her 
remedy  by  ejectment,  before  her  dower  was  admeasured. 
Whether  they  ought  not  to  have  foreseen,  and  guarded 
by  suitable  provisions,  the  hardships  or  inconvenience 
which  might  attend  its  operation,  is  a  matter  which 
*  01  n  1  *^®fl®^*8  upon  their  sagacity,  but  tiirows  no  light 
•'  on  their  intention ;  that  is  to  be  gathered  from 
the  words  of  the  statute,  and  their  plain  meaning,  where 
there  is  no  ambiguity  about  them.^  In  this  case,  I  enter- 
tain no  doubt,  that  the  action  is  correctly  brought,  that 
the  answer  is  not  sufficient  to  bar  the  plaintiff's  action, 
and  that  the  judgment  of  the  supreme  court  should  be 
aflirmed. 

Judgment  affirmed. 
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Where  a  vendorof  hud  iMoeptt'  a  deed,  deioiibing  tbcf  preBiine,  in  tfie-  words 
of  tine  contract,  as  containiiig  a  certehi  nnmber  of  acree,  "  be  the  mile 
more  or  less,"  he  is  oot  entitled  to  a  deduction  from  the  pnrchase-monejy 
on  account  of  anj  deficiency  in  the  qnantitj  of  land  conreyed. 

Ituat  V.  Martin,  IS  Barb.  894,  affirmed.' 

Appbal  from  the  general  term  of  the  Sopr^ne  Courts 
m  the  second  district,  where  a  judgment  of  nonsuit  had 
been  affirmed.    (Reported  below,  13  Barb.  394.) 

This  was  an  equitable  action  to  stay  the  foreclosure  of 
a  mortgage  given  by  the  plaintiff  for  a  balance  of  the 
consideration^money  of  a  fiirm  purchased  from  the  de- 
fendant, as  special  guardian  of  Beattie  Martin,  an  infant^ 
on  the  ground  of  a  mistake  in  ihe  quantity  6f  land 
upon  which  the  price  was  computed. 

♦On  the  11th  September  1846,  Catharine  Mar-  j.  ^ 
dn,  the  defendant,  who  was  the  widow  of  Jacob  L  ^  •■• 
Martin,  deceased,  and  general  guardian  of  Beattie 
Martin,  his  daughter  ctnd  sole  heir,  then  an  infant^ 
contracted  to  sell  the  £arm  on  which  she  resided,  and 
of  which  the  said  Jacob  Martin  died  seised,  to  John  F. 
Faure,  acting  as  agent  for  his  mother,  Margaret  Faure, 
the  plaintiff,  describing  it  as  "containing  ninetynBiz 
acres,  be  the  same  more  or  less;''  for  the  sum  of  |60  per 
acre.  The  defendant,  thereupon,  obtained  an  order  of 
the  supreme  court,  on  the  27th  March  1847,  authorizing 
her,  on  behalf  of  the  infant,  to  make  sale  of  the  prem- 
ises to  the  plaintiff,  in  pursuance  of  such  agreement 

On  the  1st  April  1847,  the  defendant,  Catharine 
Martin,  by  deed,  conveyed  the  &rm  to  the  plaintiff^ 
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Margaret  Faure,  describing  it  as  "  all  that  certain  piece 
or  parcel  of  land  which,  in  and  by  a  deed  of  conveyance 
thereof,  from  Edward  Radcliff,  executor,  Ac,  of  Gertrude 
Van  Ness,  deceased,  to  the  said  Jacob  Martin,  bearing 
date  the  15th  day  of  March  in  the  year  1839,  is  de- 
scribed, as  all  that  certain  farm  of  land,  now  in  posses- 
sion of  the  said  party  of  the  second  part,  lying  in  the 
town  of  Red  Hook,  and  further  described  as  follows, 
viz.,  beginning  on  the  west  side  of  the  post-road,  at  the 
northeast  corner  of  Claudius  Martin's  garden,  running 
thence  northerly  along  the  said  post-road  to  the  road 
leading  from  the  post-road  to  the  grist-mill  belonging  to 
Henry  Staats,  thence  westerly  along  said  road  to  the 
land  of  William  Mac  Gee,  thence  along  the  land  of  the 
said  William  Mac  Gee  westerly  to  the  creek  called 
the  Sawkill,  thence  southerly  along  said  creek  to  the 
land  of  Tobias  Teller,  thence  easterly  along  the  land  of 
j^j  -  the  *said  Teller  and  land  now  in  the  possession 
-'  of  Claudius  Martin,  to  the  place  of  beginning, 
eontainirig  nmety-9ix  acreSy  more  or  less"  Badcliff 's  deed 
to  the  defendant's  deceased  husband  described  the  farm 
as  containing  94  acres,  more  or  less;  the  complaint 
alleged  that  it  contained  but  86  acres  of  land. 

At  the  time  of  the  execution  of  the  deed,  the  plaintiff 
paid  the  whole  of  the  purchase-money  in  cash,  with  the 
exception  of  a  sum  of  11100,  for  which  she  gave  the 
mortgage  in  question  payable  in  one  year  from  that 
date,  with  interest  at  six  per  cent. 

The  complaint  allied,  that  the  defendant,  '' falsely, 
fraudulently,  and  with  knowledge  of  the  facts,  inserted 
or  caused  to  be  inserted  in  the  deed,  a  larger  number  of 
acres  than  is  contained  in  the  farm,  and  procured  the 
payment  of  and  security  for  a  larger  sum  of  the  pur- 
chase-money of  said  farm,  than  was  agreed  to  be  giv^i 
for  it  by  the  articles  of  agreement"  above  mentioned; 
and  that  the  plaintiff  had  tendered  to  the  defendant  the 
whole  amount  that  would  be  due  upon  the  mortgage, 
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oomputmg  the  purchaae  price  at  sixty  dollars  per  acre 
for  the  true  quantity  of  land  contained  in  the  £Emn. 
These  all^ations  were  denied  by  the  answer. 

On  the  trial,  before  Babculo,  J.,  the  plaintiff,  after 
giving  in  evidence  the  agreement,  and  the  deed  made  in 
execution  thereof,  offered  to  prove  a  tender  of  a  suffi- 
cient sum  to  satisfy  the  mortgage,  after  deducting  $600, 
the  difference  in  price  between  86  and  96  acres,  and  a 
refusal  to  enter  satisfaction  on  payment  thereof;  that 
the  farm,  by  actual  survey,  contained  only  86  acres, 
which  was  unknown  to  the  plaintiff,  until  after  the  exe- 
cution of  the  deed  and  mortgage;  that  the  defendant 
fraudulently  concealed  such  fact  from  the  plaintiff;  and 
that  she  fraudulently  represented  the  farm  to  contain  96 
acres,  knowing  from  surveys,  and  title  deeds  in  her 
possession,  unknown  to  the  plaintiff,  that  it  contained 
but  86  acres. 

The  learned  judge  overruled  each  of  these  offers,  and 
ruled  that,  under  the  pleadmga,  no  evidence  was  admis- 
sible of  fraud  or  mistake  in  the  quantity  of  land  con- 
tained in  the  farm ;  that  the  sale  was  one  in  bulk,  and 
not  by  the  acre,  and  the  plaintiff  was  not  entitled  to 
any  allowance  for  deficiency  in  the  *quantity  of  r-  ^^o 
land  conveyed ;  and  he,  therefore,  nonsuited  the  '- 
plaintiff,  to  which  the  latter  excepted ;  and  the  nonsuit 
having  been  sustained  at  general  term,  this  appeal  was 
taken. 


Elseffer,  for  the  appellant. 
,  EogAoom^  for  the  respondent. 

♦Gabdiner,  J. — ^The  only  question  presented  r  ^  oic 
in  this  cause  is,  upon  the  construction  of  the  '■ 
agreement  of  the  11th  of  September  1846,  made  by  the 
parties,  for  the  sale  and  purchase  of  the  premises  men- 
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tioned  in  the  pleadings.  The  land  is  there  described  as 
**  all  that  certain  farm  or  lot  of  land  now  in  her  (the 
defendant's)  possession,  and  whereon  she  resides,  and 
whereof  Jacob  Martin  died  seised,  containing  ninety- 
six  acres,  be  the  same  more  or  less  f  this  is  the  whole 
description.  The  succeeding  clause,  "for  the  sum  of 
sixty  dollars  per  acre,"  Ac.,  relates  only  to  the  consider- 
ation to  be  paid  by  the  purchaser.  In  looking  at  this 
description,  without  reference  to  extrinsic  facts,  it  is 
obvious,  that  the  number  of  acres  was  not  relied  upon 
by  the  parties,  as  indicating  the  absolute,  but  only  the 
proximate  and  probable,  quantity  of  the  land.  The 
phrase  "  be  the  same  more  or  less,"  shows  uncertainty 
as  to  the  precise  quantity,  and  that  neither  the  vendor 
nor  vendee  intended  that  the  sale  should  be  defeated^ 
because  the  true  number  of  acres  exceeded  or  fell  short 
of  the  number  estimated.  (Kawle  on  Covenants  for 
Title  258,  259,  and  cases  cited.)  The  phrase  is,  there- 
fore, sensible  and  pertinent,  in  the  connection  in  which  it 
stands,  and  cannot  be  rejected  as  surplusage. 

What,  then,  was  the  land  purchased  by  the  plaintiff, 
as  defined  by  this  contract?  The  answer  is  furnished 
by  the  first  part  of  the  description  above  quoted ;  it  was, 
the  premises  in  the  possession  and  upon  which  the  de- 
fendant resided,  and  of  which  her  husband,  Jacob 
Martin,  had  died  seised.  There  is  nothing  ambiguous 
in  this  description ;  for  aught  that  appears,  the  posses- 
sion of  the  defendant  was  open;  definite  and  notorious. 
There  is  no  aUegcUion  in  the  pleadingSy  nor  pretence  any- 
where, that  the  parties  did  not  understand  what  land 
was  designated  by  the  description.  The  deed  subse- 
*  91 A  1  Q^®^*^y  *©xecuted  and  which  specified  the  limits 
J  of  the  property,  was  accepted  by  the  vendee, 
without  any  objection  that  it  did  not,  in  this  respect, 
conform  to  the  previous  agreement  and  understanding 
of  both  parties.  Indeed,  the  vendor  and  vendee  have 
never  differed  as  to  the  boundaries  of  the  premises,  but 
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only  as  to  the  quantity  of  land  embraced  in  them.  The 
defendant,  therefore,  was  bound  to  execute,  and  the 
plaintiff  to  accept,  a  conveyance  of  the  land  within  the 
limits  assigned  by  the  agreement.  If  this  is  the  fair 
'Construction  of  the  contract,  it  substantially  disposes  of 
the  question  under  consideration. 

The  vendee  agreed  "  to  pay  the  sum  of  sixty  dollars 
per  acre  for  the  premises."  This  covenant  must  refer  to 
the  estimated  number  of  acres  previously  mentioned, 
because  this  was  the  only  data  furnished  by  the  contract 
for  a  computation  of  the  consideration-money.  In  the 
language  of  the  contract,  the  vendee  was  "  to  pay  the 
purchase-money,  on  receiving  a  deed."  But  what 
amount?  The  agreement  implies,  that  the  obligations 
of  the  respective  parties  are  there  defined.  The  vendor, 
as  we  have  seen,  would  discharge  himself  by  a  convey- 
ance, excluding  all  mention  of  quantity,  but  conforming 
in  other  respects  to  the  description  in  the  contract ;  the 
vendee  was  to  pay  or  secure  the  whole  purchase-money. 
No  previous  act  was  to  be  done,  no  survey  was  to  be 
made,  and  if  the  plaintiff  had  entered  upon  the  premises 
with  a  view  to  ascertain  the  quantity  by  actual  measure- 
ment, he  would  have  subjected  himself  to  an  action  of 
trespass.  It  is  suflScient  to  say,  however,  that  there  is 
no  covenant,  express  or  implied,  upon  the  vendor,  as  to 
quantity,  nor  any  stipulation  that  the  number  of  acres 
should  be  ascertained  by  the  joint  or  separate  action  of 
the  parties,  or  either  of  them.  It  follows,  that  the  ven- 
dee must  ascertain  the  amount  of  the  consideration  from 
the  number  of  acres  estimated  in  the  agreement,  and  not 
otherwise.  The  parties  have  constantly  acted  upon  this 
assumption ;  no  survey  was  made,  nor  any  overtures  to 
that  effect,  by  any  one.  The  deed  was  accepted,  the 
purchase-money  paid  and  secured  upon  this  basis ;  and 
the  deficiency  which  is  now  the  subject  of  complaint 
was  not,  according  to  the  allegation  of  the  plaintiff, 
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^  -  ascertained,  until  some  time  *subsequently ;  this 
-'  view  disposes  of  the  case.  It  is  not  claimed,  that 
the  origvaal  agreemmt  was  procured  lyjraudy  mis^'epresenta- 
Hon  or  mistake.  The  right  of  the  parties  was  then  estab- 
lished ;  and  although  the  defendant,  subsequently,  and 
when  the  deed  was  executed,  "  falsely,  fraudulently  and 
with  knowledge  of  the  fact,  inserted  in  the  deed  a  larger 
number  of  acres  than  was  contained  in  said  farm,"  it 
would  not  aflfect  the  plaintiflF  injuriously.  The  result 
of  the  matter  would  be,  that  the  parties  in  good  faith 
entered  into  an  agreement,  which  the  defendant  sub- 
sequently  fulfilled  according  to  the  letter  and  spirit. 
Fraud  in  any  sense  cannot  be  afiB^rmed  of  such  a  trans- 
action, whatever  might  be  the  motive  of  the  vendor  in 
complying  with  her  covenant.  The  evidence  offered 
was,  therefore,  properly  rejected  as  immaterial,  and  the 
judgment,  for  the  reasons  suggested,  should  be  affirmed. 

Edmonds,  J. — On  the  11th  September  1846,  an  agree* 
ment  was  entered  into  between  these  parties  for  the  sale 
of  a  farm  by  the  defendant  to  the  plaintiff.  On  the  1st  of 
April  1847,  the  agreement  was  consummated  by  a  deed 
which  particularly  described  the  premises,  the  descrip- 
tion ending  with  the  words,  "containing  ninety-six  acres 
more  or  less."  This  is  all  that  the  deed  contains  as  to 
the  quantity,  but  the  agreement  says  "containing  ninety- 
six  acres,  be  the  same  more  or  less,  for  the  sum  of  $60 
per  acre."  Upon  the  execution  of  the  deed,  a  mortgage 
was  given  for  $1100  of  the  purchase-money,  which  was 
not  paid  when  it  became  due,  and  the  defendant  pro- 
ceeded to  foreclose  it  under  the  statute.  The  plaintiff 
then  alleged  that  ihe  premises  did  not  contain  ninety- 
six  acres,  but  only  eighty-six  acres,  and  brought  this  suit 
to  obtain  a  deduction  on  the  mortgage  of  |60  the  acre, 
for  the  deficient  ten  acres. 

There  is  no  allegation  in  ihe  complaint,  that  there  was 
any  fraud  as  to  the  quantity,  but  simply  that  the  de- 
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fendant  represented  there  were  ninety-six  acres,  and  the 
plaintiff  believed  that  it  was  so,  and  bought  accordingly. 
On  the  trial,  there  were  several  offers  made  to  prove 
fraud  on  the  part  of  the  defendant,  but  the  evidence  was* 
excluded  and  *the  court  ruled,  that  under  the  r  ^  o^  ^ 
pleadrngsy  no  evidence  could  be  received  of  fraud  '■ 
or  mistake  in  respect  to  the  quantity,  that  the  sale  was 
in  bulk  and  not  by  the  acre,  and  that  the  plaintiff  was 
not  ^ititled  to  any  allowance  for  a  deficiency  in  the 
quantity. 

It  does  not  appear  from  the  case,  what  was  the  judg- 
ment rendered  at  the  circuit,  though  from  the  foregoing 
statements  of  the  ruling  there,  it  may  be  inferred  what 
it  was.  At  the  general  term,  it  was  simply  denying  a 
motion  for  a  new  trial.  * 

The  consideration  mentioned  in  the  deed  was  $5760, 
or  equal  to  |60  an  acre  for  ninety-six  acres. 

The  ruling  as  to  the  evidence  of  fraud  was  clearly 
right,  because  there  was  no  aUegaiion  of  fravd  in  the  cowr 
plainly  and  it  would  have  been  improper  to  allow  the 
plaintiff  to  have  enlarged,  by  evidence  offered  on  the 
trial,  the  cause  of  action  as  she  had  chosen  to  set  it  out 
in  her  pleadings.  And  the  whole  question  is,  whether, 
even  if  there  was  a  mistake  as  to  the  quantity,  it  can 
now  be  corrected. 

I  agree  with  the  learned  judge  who  presided  at  the 
circuit,  in  the  opinion,  that  the  sale  was  one  in  bulk  and 
not  by  the  acre.  There  is  no  covenant  or  agreement 
anywhere  that  the  premises  do  or  shall  contain  any 
specific  quantity.  In  both  the  agreement  and  the  deed, 
the  quantity  is  stated  indefinitely  "ninety-six  acres, 
more  or  less."  And  in  both,  the  farm  is  described  as  a 
whole,  as  having  been  bought  of  a  particular  person,  as 
in  the  possession  of  the  defendant,  and  as  bounded  by 
the  lands  of  others  who  are  named.  And  whether  the 
&rm  contained  more  or  less  than  the  quantity  named, 
all  of  it  passed  as  it  had  thus  been  bought  and  occupied 
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and  bounded.  Such,  it  appears  to  me,  was  clearly  the 
intention  of  the  parties,  as  it  is  to  be  gathered  from  their 
written  contract,  and  the  purchaser  was  to  take  the  risk 
whether  the  quantity  fell  short  or  run  over.  But  even 
if  it  were  otherwise,  and  even  if  both  parties  honestly 
made  a  mistake  as  to  the  quantity,  it  is  not  such  an  error 
as  the  courts  can  relieve  against. 

In  actions  at  law,  the  suggestions  of  a  mistake  were 
never  listened  to  as  a  defence  in  regard  to  a  contract 
explicit  in  its  terms.  But  in  equity  it  was  otherwise,  and 
*  91 Q  1  ^^^^^  against  mistakes  *was  one  ground  of  equi- 
-'  table  jurisdiction.  But  even  there,  the  relief 
would  not  be  granted,  unless  the  mistake  was  as  palpable 
as,  if  admitted,  and  was  so  great,  as  to  produce  the  con- 
viction, that  the  contract,  but-  for  the  mistake,  never 
would  have  been  made,  and  being  made,  was  entirely 
different  from  what  was  intended.  And  it  was  an  essen- 
tial ingredient  to  any  relief  under  this  head,  that  it 
should  be  on  an  accident  perfectly  distinct  from  the 
sense  of  the  instrument  (per  Lord  TtauRLOW,  1  Bro.  350; 
QiUeqne  v.  Mooriy  2  Johns.  Ch.  596 ;  see  also  2  Kent's  Com, 
491;  5  ed.,note  c;  Story  Eq.  §§  121  to  194). 

These  principles,  which  are  well  established,  are 
directly  in  the  way  of  affording  to  the  plaintiff  the  relief 
she  seeks.  But  we  are  not  without  authority  as  to  their 
application  to  a  case  like  the  present.  In  Marvin  v.  Ben- 
nett (24  Wend.  169),  application  was  made  for  relief  on 
the  ground  of  a  mistake  in  the  quantity.  Gardineb, 
vice-chancellor,  the  chancellor,  and  the  court  for  the 
correction  of  errors,  all  denied  this  relief,  on  the  ground 
that  where  a  lot  or  ferin  is  sold  in  gross,  and  conveyed 
by  a  deed  containing  the  words  "more  or  less,"  such 
words  being  inserted  upon  deliberation,  because  neither 
party  professed  to  know  the  precise  quantity  contained 
within  the  boundaries  of  the  deed,  no  court  ought  to 
interfere  to  make  a  new  contract  for  the  parties,  which 
they  did  not  think  proper  to  make  for  themselves.  In 
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Veeder  v.  Ihnda  (3  Paige  98),  the  chancellor,  after  allud- 
ing to  the  conflict  in  ^e  American  courts  on  this  sub- 
ject, says,  "it  seems  now  to  be  generally  understood,  that 
where  tiie  contract  has  been  consummated,  without  fraud, 
misrepresentation  or  concealment  as  to  the  real  quantity, 
the  courts  will  not  inquire  whether  there  has  been  a 
mutual  mistake  as  to  the  supposed  quantity  contained 
within  certain  specified  boundaries." 

I  think,  these  cases  were  determined  upon  just  princi- 
ples, and,  therefore,  I  am  of  opinion,  that  the  ruling  in 
this  case  at  the  circuit  was  correct,  and  the  judgment 
ought  to  be  affirmed. 

Judgment  affirmed.^ 

'  There  was  no  dissent  in  this  case ;  neyertbeless,  it  was  stronglj  ques- 
tioned, if  not  oYcmiled,  in  Wilson  v.  Bandall,  67  N.  Y.  888,  where  the  court 
say,  "  we  are  not  folly  satisfied  that  it  was  the  tme  interpretation  of  the  agree- 
ment." In  Belknap  v.  Sealy,  14  N.  Y.  153,  Combtock,  J.,  sajs,  the  case 
was  decided,  on  the  ground  that  the  complaint  alleged  neither  mistake  nor 
fttmd  in  the  agreement,  leaving  the  question  purely  one  of  construction* 
The  proof  offered  was  rejected,  distinctly  on  the  ground  that  it  was  inadmis- 
liUe  under  the  pleadings,  and  on  that  gronnd  the  caose  was  decided. 
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"Mmrxj^  and  another  v.  Main. 
Auction  sale. — Rescission  of  contracL 

Wbere  goods,  liable  to  auction  duty,  are  advertised  for  sale,  a  private  sale 
thereof,  bj  (he  owner,  wiiboat  the  knowledge  of  the  auctioneer,  does  not, 
under  the  statnte,  invalidaie  the  sabaequent  sale  by  auction,  i^ch  is  per- 
mitted to  proceed. 

A  purchaser  at  such  auction  sale,  cannot  rescind  the  contract,  on  the  ground 
of  alleged  fraud  therein,  without  returning,  or  offering  to  return,  the  goods. 

An  auctioneer,  who  sells  the  goods  of  a  third  person,  may  sue  for  the  price 
thereof,  in  his  own  name,  though  he  has  no  interest  in  the  proceeds — his 
advances  and  commissions  having  been  paid.' 

Hintnim  v.  Allen,  3  Sandf.  50,  affirmed. 

Appeal  from  the  general  term  of  the  Superior  Cotirt 
of  the  city  of  New  York,  where  judgment  had  been  ren- 
dered upon  a  verdict  in  favor  of  the  plaintife. 

This  was  an  action  of  imdebitafnis  assumpsit,  brought  by 
the  plaintiflFs,  who  were  auctioneers  in  the  city  of  New 
York,  to  recover  the  price  of  sixty  boxes  of  oranges,  pur- 
chased by  the  defendant.  The  defendant  pleaded  non 
assumpsit,  and  gave  notice  of  special  matter. 

In  May  1848,  A.  A.  Sus  <fe  Co.  received  a  consign- 
ment of  oranges  and  lemons  from  Messina,  by  the 
schooner  Gladiator,  which  they  employed  the  plaintiflfe 
to  sell,  on  board.  The  sale  was  advertised  for  the  11th 
May ;  on  the  morning  of  that  day,  and  before  the  hour 
of  sale,  A.  A.  Sus  <fe  Co.  made  a  private  sale  of  the  whole 
cargo  to  Miller  &  Parsons,  fruit-dealers,  who  purchased 
on  behalf  of  themselves  and  others,  at  the  rate  of  $2.50 
per  box.  The  plaintiffs,  in  ignorance  of  this  fact,  com- 
menced the  sale ;  inquiry  was  made,  whether  the  fruit 

I  Bogart  V.  O'Began,  1  E.  D.  Smith  590. 
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had  been  sold,  at  private  sale ;  and  both  the  auctioneers 
and  Mr.  Sus,  m  the  hearing  of  Miller  &  Parsons,  replied, 
that  it  had  not.  Miller  and  others  interested  in  the  pur- 
chase made  bids  at  the  auction  sale.  G.  &  Meacham 
became  the  purchaser  of  1346  boxes  of  the  oranges  at 
23«.  6d.  per  box ;  the  defendant,  by  arrangement,  took 
60  boxes,  at  the  bid,  received  them  from  tne  plaintiflEs, 
and  gave  his  receipt  for  the  same.  *The  price  _  ^  ^^^ 
of  the  oranges  purchased  by  the  defendant,  with  '- 
interest,  amounted  to  $193.88.  He  insisted,  however, 
that  the  sale  was  iiji  violation  of  the  provisions  of  the 
revised  statutes  (1  R.  S.  520),  the  oranges  being  liable  to 
auction  duties ;  and  that,  if  liable  ^t  all,  it  was  only  for 
the  price  at  which  the  oranges  had  been  sold  to  Miller 
&  Parsons. 

At  the  close  of  the  plaintiff's  testimony,  the  defend- 
ant's counsel  moved  for  a  nonsuit :  1.  On  the  ground, 
that  there  was  no  sufficient  evidence  of  a  sale  and  de- 
livery of  the  oranges  by  the  plaintiffs  to  the  defendant. 
2.  That  there  was  no  evidence  to  sustain  the  counts  on  a 
quantum  valebai.  The  court  ( Vanderpobl,  J.)  denied  the 
motion  for  a  nonsuit,  and  the  defendant  took  an  ex- 
ception. 

The  defendant  then  proved  the  facts  above  stated, 
relative  to  the  sale ;  and  that  after  the  discovery  of  the 
private  sale  of  the  oranges,  he  and  Meacham  tendered 
to  the  plaintiffs  the  price  at  which  they  had  been  sold 
to  Miller  &  Parsons,  which  was  declined.  He  also 
proved,  that  the  plaintiff  had  said,  the  transaction  was  a 
rascally  one,  that  they  had  no  interest  in  the  sale,  their 
commissions  having  been  paid,  and  that  they  wou|d  not 
bring  suit 

The  defendant's  counsel,  thereupon,  renewed  his 
motion  for  a  nonsuit,  on  the  grounds:  1.  That  there 
was  no  privity  of  contract  between  the  plaintiffs  and 
defendant  2.  That  a  tender  of  the  true  amount  due 
had  been  made  by  Meacham  to  the  plaintiffs,  before  suit 
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brought.  3.  That  an  auctioneer  cannot  recover  for 
goods  sold  at  public  auction,  where  he  has  no  interest. 
4.  If  there  was  a  sale  to  the  defendant  by  plaintiflfe,  it 
was  after  private  sale  and  on  the  same  day,  and  that  the 
4t  999  T  prior  sale  vitiated  the  whole  *transaction.  The 
-■  court  overruled  the  motion  for  a  nonsuit  and 
charged  the  jury,  that  the  plaintiflfe,  as  auctioners,  were 
competent  to  prosecute  for  and  collect  the  price  of  goods 
at  a  sale  made  by  them,  and  that  this  right  was  not 
aflFected  by  the  fact,  that  before  they  brought  their  suit, 
they  were  paid  advances  and  commissions;  it  was 
enough,  that  they  had  possession  of  the  goods  and  were 
responsible  to  the  owner :  that  the  question  whether  the 
defendant  purchased  the  goods  from  the  plaintiffs  was 
one  of  fact.  That  if  the  sale  from  Sus  to  Miller  &  Par- 
sons was  void,  as  in  violation  of  the  statute,  it  did  not 
affect  the  sale  by  the  plaintiJ0E3  to  Meachsun,  under  whose 
bid  the  plaintiffs  took  the  sixty  boxes  of  oranges,  and 
that  if  Miller,  after  the  purchase  from  Sus,  fraudulently 
bid  upon  the  goods  at  the  auction,  his  fraud  rendered 
the  sale  only  voidable,  and  the  defendant  should  have 
refused  to  receive  the  oranges,  or  should  have  returned 
them,  when  he  discovered  the  fraud. 

The  counsel  for  the  defendant  requested  the  court  to 
instruct  the  jury,  as  follows : 

1.  That  the  plaintiflfe  could  not  recover,  unless  the 
jury  believed  that  they  had  some  interest  in  the  subject- 
matter  of  the  suit,  at  the  time  it  was  brought. 

2.  That  they  could  not  recover,  without  proving  a 
contract  of  sale  by  the  plaintiff  to  the  defendant 

3.  That  there  was  no  evidence  to  sustain  an  action  for 
the  value  of  the  goods. 

4.  That  if  the  jury  believed  the  private  sale  to  Miller 
&  Parsons  and  the  subsequent  sale  to  defendant  were  in 
violation  or  evasion  of  §§  25  and  39,  of  chapter  18,  of 
part  1st,  of  the  revised  statutes,  the  plaintiffs  could  not 
recover. 
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5.  That  the  bidding  by  Miller  and  those  interested  / 
with  him  in  the  purchase  of  Sus  rendered  the  sale 
fraudulent. 

6.  That  the  defendant  was  not  bound  to  return  the 
goods.  ^^4 

7.  K  the  jury  believed  that  the  goods  were  struck 
down  to  Meacham,  and  by  him  afterwards  sold  to  de- 
fendant, the  plaintiffe  could  not  recover. 

The  learned  judge  declined  so  to  charge,  and  excep- 
tions were  taken  to  his  refusal. 

There  was  a  verdict  for  the  plaintiff,  under  the  charge 
of  the  court,  for  $165,  the  price  of  60  boxes  of  oranges 
at  $2.75  per  box  ;^  and  the  court  at  general  term  having 
subsequently  entered  judgment  upon  the  verdict,  the 
defendant  took  this  appeal. 

*  Van  Bureuy  for  the  appellants.  [  *  223 

(yCcmor,  for  the  respondent. 

Edmonds,  J. — Sus,  being  the  consignee  of  a  cargo  of 
oranges,  employed  plaintiflBs,  as  auctioneers,  to  sell  them; 
on  the  same  day  and  place  at  which  the  auction  sale 
took  place,  Sus  sold  the  whole  cargo  to  Miller  &  Par- 
sons; plaintiflfe  were  ignorant  of  that  sale,  but  made  ^  ' 
their  sale  at  auction,  and  Meacham  purchased  of  them 
a  large  quantity,  and  assigned  part  of  his  purchase,  viz., 
60  boxes,  to  the  defendant.  The  defendant  received  that 
quantity,  directly  from  the  plaintiffs,  giving  his  receipt 
for  them,  as  if  he  had  been  directly  a  bidder  at  the  sale  ; 
he  afterwards  refused  to  pay  the  price  at  which  Meacham  • 
had  bought  them,  but  tendered  the  price  at  which  Miller 

'  It  will  be  seen,  that  the  whole  amount  involved  in  this  case,  was  but  $14. 
The  jury  appear  to  have  done  justice  between  the  parties,  by  lefosing  to 
allow  the  claim  for  interest.  "    ^l 
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&  Parsons  had  bought  the  whole  cargo;  that  was  refused 
by  the  plaintiflFs,  and  this  suit  was  brought  as  for  goods 
sold  and  delivered. 

The  only  defence  set  up  in  the  pleading  is  nan- 
asmmpsit,  and  that  the  sale  is  void,  because  of  the  private 
sale  in  contravention  of  the  statute.  *There  is 
no  plea  of  a  tender,  nor  any  payment  of  the 
money  into  court,  and  no  attempt  on  the  part  of  the 
defendant  to  rescind  the  contract,  by  restoring  or  oflfer- 
ing  to  return  the  oranges  which  he  had  received,  but 
the  objection  to  the  plaintiffs'  recovery  is  put,  on  the 
argument  before  us,  as  well  as  in  the  pleadings,  upon 
the  grounds  that  there  was  no  contract  of  the  defendant 
with  these  plaintiflFs  and  that  the  auction  sale  was  void 
by  reason  of  the  private  sale. 

In  respect  to  the  first  point,  there  are  two  considera- 
tions which,  in  my  opinion,  are  conclusive  against  the 
defendant    One  is,  that  an  auctioneer  has  such  a  special 
property  or  interest  in  the  subject-matter  of  the  sale, 
that  he  may  sue  in  his  own  name,  unless  the  principal 
or  real  owner  elect  to  bring  the  action  in  his  name. 
(Chitty  on  Cont  185.)    And  it  is  not  necessary  to  prove 
that  he  has  a  special  property  or  interest,  for  that  flows, 
as  a  matter  of  course,  from  his  position  as  an  auctioneer, 
and  it  is  only  where  a  party  acts  as  a  mere  agent  or  ser- 
vant, that  a  special  beneficial  interest  must  be  proved,  to 
maintain  an  action,  or  may  be  disproved,  to  defeat  it 
The  other  is,  that  the  defendant  is  estopped  from  deny- 
ing that  he  contracted  directly  with  the  plaintiflfs,  by 
receiving  the  goods  from  them,  giving  his  receipts  to 
them,  as  if  on  a  purchase  made  by  him  from  them,  and 
by  his  subsequent  recognition  of  the  whole  transaction 
as  a  sale  directly  from  them  to  him.    He  treated  the 
transaction  throughout  as  a  sale  from  them  to  him,  until 
he  obtained  possession  of  the  property  and  appropriated 
it  to  his  own  use,  and  it  no  longer  hes  in  his  mouth,  to 
refuse  that  character  to  it. 
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The  otjier  point  inyolves  two  questions :  first,  whether 
the  private  sale  rendered  the  public  one  void?  and 
whether,  if  it  did,  the  defendant  can  take  advantage  of 
it,  without  rescinding  the  contract  of  purchase  ? 

The  25th  section  of  the  auction  act  ( 1  R.  S.  532)  for- 
bids an  auctioneer,  or  any  other  person,  on  the  day  and 
at  the  place  where  his  public  auction  shall  be  held,  from 
selling  at  private  sale  any  goods  or  effects  liable  to  auc- 
tion-duties, under  a  forfeiture  of  a  sum  equal  to  the  price 
for  which  they  shall  *be  so  sold,  and  the  39th  _  ^ 
section  of  the  statute  imposes  a  penalty  of  treble  '- 
damages  to  the  party  injured,  upon  any  one  who  shall, 
by  any  fraudulent  means,  seek  to  elude  or  defeat  the 
operation  of  the  statute. 

There  is  no  evidence  that  this  defendant  has  been  in 
anywise  injured  by  the  private  sale  in  this  case,  and  it 
is,  therefore,  unnecessary  to  inquire,  whether  he  can  suc- 
ceed in  the  recoupment  of  his  treble  damages,  which  he 
has  faintly  shadowed  forth  in  the  concluding  part  of  the 
notice  appended  to  his  answer.  The  only  legitimate 
inquiry  is,  whether  the  private  sale  to  Miller  &  Parsons 
rendered  void  the  public  sale  to  him?  I  say,  to  him, 
because  as  to  the  sixty  boxes  involved  in  this  suit,  he 
took  the  place  of  the  bidder  at  the  public  sale,  and  btr 
came  the  purchaser  of  them  from  the  plaintiffs. 

It  will  be  observed,  that  it  is  the  private  sale  which  is 
forbidden  by  the  25th  section  of  the  statute,  and  not  the 
sale  at  auction,  and  that  the  forfeiture  to  be  sued  for  by 
the  district-attorney  and  for  the  benefit  of  the  poor  of  the 
county,  is  the  price  given  for  the  property  at  private  sale. 
Such  private  sale  being  forbidden  by  the  statute,  would 
doubtless  be  void ;  but  I  do  not  see  how  that  could  at  all 
affect  the  public  sale.  It  was  the  public  sale  which  the 
statute  meant  to  protect  and  encourage,  and  the  private 
sale  which  it  intended  to  forbid,  and  I  do  not  see  how 
tiie  unlawfulness  of  the  latter,  can  make  the  former, 
which  is  its  opposite,  also  unlawful,  unless  it  be  upon 
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the  principle  announced  by  the  learned  author  who  amid 
his  legal  maxims  inserted  this,  mppressio  faid,  suppressio 
veriy  and  translated  it  ''A  suppression  of  the  falsehood  is 
a  suppression  of  the  truth  itsel£"  (Taylor's  Law  Glos- 
sary 424) 

If  the  defendant  aimed  at  keeping  auction  sales  pure 
and  free  from  an  illegal  taint,  he  might  have  punished 
the  illegal  private  sale,  by  making  his  complaint  to  the 
district-attorney  under  the  44th  section  of  the  statute,  or 
if  he  had  been  personally  aggrieved,  he  might  have 
brought  his  suit  for  his  treble  damages,  under  the  39th 
section ;  but  it  seems  to  be  a  strange  confusion  of  ideas, 
which  would  make  a  transaction  void,  because  its  an- 
tagonist was  illegal.  Or,  if  the  plaintiffs  now  were  seek- 
^  ^  -  ing  *to  recover  upon  the  contract  of  the  private 
-I  sale,  the  defendant  might,  perhaps,  repose  him- 
self upon  the  illegality  of  the  contract,  as  he  might, 
under  the  usury  laws,  and  deny  the  right  to  base  an 
action  on  an  illegal  contract  But  no  such  effort  is  made 
by  the  plaintiffs  in  this  case ;  they  are,  on  the  other  hand, 
seeking  to  enforce  only  a  contract  which  is  nowhere  for- 
bidden, and  indeed,  which  it  was  the  object  of  the 
statute  to  protect,  and  against  which  no  provision  of 
the  act  is  at  all  directed.  I  confess  myself  unable  to 
appreciate  the  argument  that  would  make  such  a  con- 
tract illegal. 

Kindred  to  these  objections  is  that  made  by  the  coun- 
sel for  the  appellant,  on  the  argument,  that  the  bidding 
by  Miller  &  Parsons  rendered  the  auction  sale  void.  On 
the  trial,  the  judge  was  asked  to  charge  that  such  bid- 
ding rendered  the  sale  fraudulent,  of  itself,  and  he 
charged  that  if  they  did  bid  and  enhanced  the  value 
of  the  property,  or  by  a  pretended  competition  inflamed 
the  zeal  of  the  buyers,  it  was  a  fraud  on  the  defendant^ 
and  the  sale  could  not  have  been  enforced  against  him. 
In  this,  it  seems  to  me  the  judge  charged  correctly  ais  to 
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the  law,  and  precisely  (in  substance,  though  not,  per- 
haps, in  terms)  as  he  was  requested  to  charge. 

But  the  learned  judge  went  further,  and  held  that  the 
sale  was  thereby  voidable  only ;  that  is,  as  I  understand 
him,  that  it  was  at  the  option  of  the  defendant,  whether 
it  should  be  avoided  or  not;  and  that  the  defendant  had 
made  his  election  to  consider  the  sale  as  valid,  by  keep- 
ing the  property  and  not  even  ofiFering  to  return  it.  To 
this  part  of  the  charge,  there  was  no  specific  exception. 
The  general  remark  on  the  record  that  "  the  defendant 
was  to  be  considered  as  excepting  to  any  and  every  legal 
proposition  in  the  charge,"  was  altogether  too  general,  to 
be  of  any  avail,  as  it  has  been  well  settled  by  repeated 
decisions  of  this  court.  The  only  available  exception 
was  to  the  judge's  refusal  to  charge,  and  I  have  already 
disposed  of  that,  by  expressing  the  opinion,  that  in  this 
regard,  he  did  charge  as  requested. 

Besides,  I  do  not  see  any  well-grounded  objection  to 
the  addition  here  complained  of.  It  was  simply  saying 
that  the  *defendant,  although  he  had  been  de-  _  ^ 
frauded,  might  aflSrm  or  disaflSrm  the  contract,  '■ 
at  his  election,  and  that  he  could  not  do  both — aflSrm 
it  so  far  as  to  keep  the  property,  and  disafBirm  it  so  far  as 
to  avoid  paying  for  it 

The  consequences  now  claimed  by  the  defendant  in 
this  case  do  sometimes  flow  from  a  ruling  that  a  con- 
tract is  void,  as  in  cases  of  usurious  contracts,  but  never 
without  great  reluctance  on  the  part  of  the  court,  and 
only  in  obedience  to  a  stern  and  unyielding  provision 
of  law,  rendering  void,  not  only  the  evidence  of  the 
debt,  but  the  debt  itself.  I  am  not  aware,  that  they 
have  ever  been  held  to  flow  from  fraudulen);  biddings  at 
an  auction  sale;  no  case  going  that  length  has  been 
cited.  The  utmost  has  been,  to  allow  the  purchaser,  by 
reason  of  the  fraud,  to  rescind  the  contract.  And  in  order 
to  rescind,  both  parties  must  be  placed  in  the  identical 
situation  which  tiiey  occupied,  and  stand  upon  the  same 
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terms  as  those  which  existed  when  the  contract  was 
made.  (Chitty  on  Cont  574;  Hunt  v.  SUk,  5  East  449; 
2  Kent  Com.,  5th  ed.,  538 ;  Orowder  y.  Austin,  2  Car.  & 
Payne  208;  Hotoard  v.  OasOe,  6  T.  R.  644.) 

In  this  case,  there  was  no  rescinding  of  the  contract, 
nor  even  an  attempt  to  do  so.  It  was  an  attempt  to 
hold  the  contract  good  so  far  as  to  retain  the  property, 
and  rescind  it  so  far  as  to  avoid  paying  for  it.  I  know 
of  no  principle  bearing  upon  this  case  that  would  war- 
rant such  a  result,  and  even  if  we  wore  called  upon  to 
review  the  decision  below  on  this  point,  I  should  be  at  a 
loss  to  discover  any  error  in  it.  For  these  various 
reasons,  then,  I  am  of  opinion,  that  the  judgment  ought 
to  be  affirmed. 

Judgment  affirmed. 
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GtoVBRNORS  OP  THE  ALMSHOUSE  OP  THE  CiTY  OP  NbW 

York  v,  American  Art  Union. 
Illegal  lotteries, 

A  distribatioii  hj  lot,  among  the  membera  of  an  art  unions  of  work«  of  art 
purchased  by  their  sabscriptions,  is  a  lottery,  anil  rendcra  the  particit  liablo 
to  Ae  penalty  therefor,  prescribed  by  the  rcTiscd  atatates, 

GoYemors  of  the  Almshouse  v.  American  Art  Union,  ia  Barb.  577,  affirmed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  jodgment  had  been  rendered 
in  favor  of  the  plaintiflFs,  upon  a  case  made  by  the 
parties,  pursuant  to  §  370  of  the  code,  (Reported  below, 
13  Barb.  577.) 

The  plaintiflFs  claimed  to  recover  the  sum  of  $300^ 
being  three  times  the  value  of  a  picture^  entitled  ''  The 
Huguenots  going  to  worship  in  Charleston  Harbofj"  as  a 
forfeiture  under  the  provisions  of  the  revised  statutes 
relating  to  "raflBing  and  lotteries"  (1  R.  S.  664);  and 
in  addition  thereto,  the  penalty  of  $10  prescribed  by 
§  22  of  the  act. 

In  the  year  1839,  it  appeared  by  the  agreed  statement 
of  facts,  a  voluntary  association,  called  the  Apollo  Aaso- 
ciation,  was  formed  in  the  city  of  New  York,  for  the 
promotion  of  the  fine  arts  in  the  United  States.  On  the 
7th  May  1840,  this  association  was  incorporated  by  an 
act  of  the  legislature  (c.  237),  which  provided,  that  the 
persons  therein  named,  and  such  other  persons  as  then 
were,  or  might  thereafter  become,  associated  with  them, 
should  constitute  a  body  corporate,  by  the  name  of  the 
Apollo  Association,  for  the  purpose  of  the  promotion  of 
the  Fine  Arts  within  the  United  States.  The  act  further 
provided,  that  the  association  should  have  power  to 
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make^  from  time  to  time,  such  a  constitution,  and  such 
by-laws  and  regulations,  as  they  should  judge  proper, 
for  the  election  of  oflScers ;  ifor  prescribing  their  respect- 
iye  fuoctionsj  and  the  mode  of  discharging  them ;  for 
the  government  of  the  oflScers  and  members  thereof; 
and  for  regulating  the  annual  rate  of  contributions 
towards  the  funds  thereof.  It  also  provided,  that  the 
officers  of  the  association  should  consist,  amongst  others, 
of  a  committee  of  fifteen  members,  not  professionsd 
artists. 

Subsequently  to  the  passage  of  this  act,  and  in  pur- 
suance of  its  provisions,  the  association  formed  a  con- 
stitution, which  declared,  that  the  committee  of  manage- 
ment should  have  in  charge  the  general  supervision  and 
management  of  the  interests  and  affairs  of  the  associa- 
tion; and  it  was  provided,  that  they  should  purchase 
such  works  of  art,  executed  by  artists  in  the  United 
States,  or  by  American  artists  abroad,  as  they  might 
think  worthy  of  selection,  and  as  the  state  of  the  trea- 
sury should  warrant.  The  constitution  also  provided, 
that  the  fund  raised  by  annual  subscription  should  be 
appropriated,  under  the  direction  of  the  committee  of 
management,  to  defraying  the  necessary  expenses  of  the 
association,  to  the  purchasing  of  the  works  of  art,  and 
to  defraying  the  expense  of  publishing,  annually,  an 
engraving  for  distribution  among  the  associates.  It  was 
further  provided,  that  every  subscriber  of  five  dollars, 
or  more,  per  annum,  should  be  a  member  of  the  associa- 
tion, and  entitled  to  the  privileges  of  membership ;  and 
that,  at  the  annual  meeting  of  the  association,  the  works 
of  art,  purchased  during  the  year,  should  become,  by  lot, 
publicly  determined,  the  property  of  individual  mem- 
bers; each  member  being  entitled  to  one  chance  or 
share  in  sucL  distribution  for  each  five  dollars  by  him 
subscribed  and  paid. 

*The  association  also  adopted  a  code  of  by- 

^^^  J  laws,  on  the  23d  February  1843,  which  provided 
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that  "  the  works  of  art,  being  numbered,  the  numbers 
representing  them  shall  be  placed  in  a  suitable  box,  and 
the  names  of  the  members  who  have  paid  their  sub- 
scriptions shall  be  deposited  in  a  similar  box;  each 
member  being  entitled  to  one  chance  in  such  distribu- 
tion for  every  five  dollars  by  him  subscribed  and  paid. 
Two  members  shall  then  be  chosen  by  the  association,  to 
determine  by  lot  the  ownership  of  such  works  of  art ; 
one  of  such  members  shall  draw  a  number  from  the  box 
of  numbers,  and  the  other  shall  draw  a  name  from  the 
box  of  names,  and  the  person  whose  name  shall  thus  be 
drawn,  shall  be  the  owner  of  the  work  represented  by 
the  number  just  drawn;  and  this  process  shall  be  re- 
peated, until  all  the  works  provided  for  the  purpose 
shall  have  been  distributed." 

By  an  act  of  the  legislature,  passed  on  the  29th  Jan- 
uary 1844,  the  charter  of  the  association  was  amended, 
and  its  corporate  name  changed  to  the  American  Art 
Union,  and  it  was  thereby  enacted,  that  "  the  distribu- 
tion of  works  of  art  belonging  to  the  association,  provided 
for  in  the  constitution  thereof,  and  the  annual  election 
of  oflScers,  shall  be  held  on  Friday  preceding  the  25th 
day  of  December,  in  each  year,  instead  of  the  time  stated 
in  the  4th  section  of  the  act  hereby  amended."  In  May 
1850,  a  new  code  of  by-laws  were  adopted;  but  that 
relating  to  the  distribution  was  substantially  like  the 
former  one. 

It  appeared  by  the  admitted  statement  of  facts,  that 
each  member  of  the  association  was  entitled  to  receive 
an  original  engraving  of  an  American  painting,  together 
with  some  other  similar  works  of  art;  and  also  the 
numbers  of  the  "Bulletin  of  the  American  Art  Union,"  a 
journal  published  under  the  direction  of  the  association. 
The  galleries  of  the  association  were,  at  all  suitable 
times,  open  to  the  public ;  *and  it  was  admitted,  -  ^ 
that  the  members  of  the  association  had,  at  all  '- 
times,  professed  to  be  actuated  by  a  laudable  desire  to 
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promote  and  encourage  the  jfine  arts,  in  making  their 
subscriptions,  and  in  participating  in  the  operations, 
and  in  the  several  privileges  of  the  association,  in- 
cluding the  chance  of  drawing  pictures  by  lot,  at 
the  annual  distributions.  It  was  also  admitted,  that 
it  had  been  the  understanding  of  the  association,  that 
persons  drawing  pictures  at  such  distribution,  intended 
to  keep  them  for  the  enjoyment  and  instruction  of  them- 
selves and  their  feimilies;  though  there  had  never  been 
any  rule,  regulation  or  contract,  established  or  made  by 
the  association,  restraining  the  use  or  disposition  of  the 
pictures  so  drawn,  or  to  prevent  the  distribution  from 
operating  to  vest  the  pictures  as  the  sole  and  absolute 
property  of  the  members  drawing  them. 

The  pictures  purchased  by  the  association  in  1851, 
amounted  in  number  to  310 :  they  were  unequal  value, 
but  their  cost,  in  all  cases,  exceeded  five  dollars,  and  in 
four  instances,  $1000.  They  were  about  to  be  dis- 
tributed (including  the  picture  in  question)  among  the 
members  of  the  association,  numbering  over  13,000,  and 
the  intended  distribution  thereof  had  been  publicly 
advertised. 

The  supreme  court  held  that  the  intended  distribution 
was  a  lottery,  within  the  meaning  of  the  constitution  and 
of  the  statute,  and  gave  judgment  for  the  plaintiff  for 
$310,  and  costs ;  whereupon,  this  appeal  was  taken* 

ffOcmorf  for  the  appellant. 

BlurUf  for  the  respondent. 

♦RuGGLES,  C.  J. — ^The  plaintiffs,  as  overseers  of 
*  ^^*  J  the  poor  of  the  city  of  New  York,  claim  to  re- 
cover from  the  defendants  a  penalty  of  $300,  being  three 
times  the  value  of  a  picture  No.  29,  and  entitled,  "  The 
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Huguenots  going  to  worship  in  Charleston  Harbori'* 
together  with  the  further  sum  of  ten  dollars. 

The  statute  under  which  this  recovery  is  claimed  is  in 
these  words :  "  No  person  shall  set  up  or  propose  any  money y 
goods,  chaUdSy  or  things  in  action,  to  be  raffled  for,  or  to 
be  distrUmted  by  lot  or  chance,  to  any  person  who  shaU  have 
paid,  or  contracted  *to  pay,  any  valuable  consideror  _  ^  ^^ 
tion  for  the  chance  of  obtaining  any  such  money,  ^ 
goods,  or  things  in  action.  Any  person  oflTending  against 
this  provision  shall  forfeit  three  times  the  sum  of  money, 
or  value  of  the  articles,  so  set  up,  together  with  the  sum 
of  ten  dollars,  to  be  recovered  by  and  in  the  name  of 
the  overseers  of  the  poor  of  the  town  where  the  offence 
was  committed." 

The  picture  above  mentioned,  together  with  three  hun- 
dred and  nine  others,  were  about  to  be  distributed  by  lot 
or  chance,  in  pursuance  of  the  constitution  and  by-laws 
of  the  corporation  of  the  American  Art  Union,  and  were, 
by  public  advertisement,  announced  and  offered  to  be 
distributed  by  lot  as  aforesaid,  among  13,000  members 
and  subscribers.  This  took  place  immediately  previous 
to  the  commencement  of  the  legal  proceeding  to  recover 
the  penalty  in  question.  The  picture  No.  29  was  of  the 
value  of  $100. 

Pictures  are  chattels ;  the  Art  Union  proposed  to  dis- 
tribute them  by  lot  or  chance  among  its  subscribers ; 
each  subscriber  had  paid  five  dollars,  which  made  him  a 
member  of  the  corporation  and  entitled  him  to  a  chance 
in  such  distribution  of  obtaining  the  picture  in  question 
as  a  prize.  The  scheme  of  the  Art  Union  and  the  pro- 
position to  distribute  the  pictures  by  lot,  is,  therefore,  a 
violation  of  the  statute  above  recited,  unless  this  associa- 
tion has  some  special  authority  which  exempts  them 
from  its  operation. 

The  act  of  29tL  January  1844,  entitled  "An  act  to 
amend  the  act  to  incorporate  the  Apollo  Association  for 
the  promotion  of  the  fine  arts,  passed  May  7,  1840" 

181 


235     N.  Y.  Almshouse  v.  American  Art  Union.    [Oct 

Opinion  of  the  Court,  per  Ruooles,  C.  J. 

(Laws  of  1844,  p.  7),  is  supposed  to  create  such  exemp- 
tion, and  to  operate  as  a  repeal  of  the  statute  against 
raffling  and  lotteries,  so  far  as  respects  the  American  Art 
Union. 

The  American  Art  Union  was  originally  incorporated 
by  the  name  of  the  Apollo  Association,  with  power,  among 
other  things,  of  making  such  a  constitution,  by-laws 
and  regulations  as  they  should  judge  proper  for  certain 
enumerated  purposes.  The  4th  section  of  the  act  directed 
the  annual  election  of  officers  to  be  held  on  the  third 
Monday  in  December ;  but  the  act  did  not  give  or  pur- 
port to  give  the  corporation  the  power  of  distributing 
*  ooft  -I  ^pictures  or  other  property  by  lot,  nor  of  regu- 
-^  lating  such  distribution  by  their  constitution  or 
by-laws. 

The  corporation  made  and  adopted  a  constitution  on 
the  23d  of  December  1843,  and  by  its  10th  section  it  was 
provided,  that  at  the  annual  meeting  of  the  association 
in  December,  the  works  of  art  purchased  during  the 
year  should  become,  by  lot,  publicly  determined,  the 
property  of  individual  members,  each  member  being 
entitled  to  one  chance  or  share  in  such  distribution,  for 
each  five  dollars  by  him  subscribed  and  paid. 

By  the  first  section  of  the  act  of  29th  January  1844, 
the  name  of  the  Apollo  Association  was  changed  to  The 
American  Art  Union ;  the  second  section  is  as  follows : 
"  The  distribution  of  the  works  of  art  belonging  to  the 
association,  provided  for  in  the  constitution  thereof  and 
the  annual  election  of  officers,  shall  be  held  on  the  Fri- 
day preceding  the  25th  day  of  December,  in  each  year, 
instead  of  the  time  stated  in  the  4th  section  of  the  act 
hereby  amended." 

The  defendants  insist  that  this  statute  recognises  the 
distribution  by  lot  of  the  works  of  art  belonging  to 
the  corporation  as  a  lawful  act ;  and,  therefore,  repeals 
the  statute  against  raffling  and  lotteries,  first  above 
quoted,  so  far  as  it  would  otherwise  have  made  such 
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distribution  illegal  But  if  the  scheme  of  the  associa- 
tion for  the  purchase  and  distribution  of  its  works  of  art 
by  lot  or  chance^  is  a  lottery  within  the  meaning  of  the 
state  comstitutiou  of  1821,  which  was  in  force  at  the  time 
of  the  passing  of  the  statutes  above  mentioned,  the  logis* 
lature  had  no  power  to  authorize  or  sanction  it;  and  the 
second  section  of  the  act  of  1844  is,  therefore,  inopera- 
tivej  either  as  a  grant  of  power  or  a  recognition  of  such 
grant. 

This  brings  us,  therefore,  to  the  real  question  in  the 
case,  namely,  whether  the  plan  or  scheme  of  the  Art 
Union,  above  mentioned,  is  a  lottery  within  the  consti- 
tutional prohibition.  The  11th  section  of  the  7th  article 
of  the  constitution  of  1821  in  these  words :  ''  No  lottery 
shall  hereafter  be  authorized  in  this  state;  and  the 
legislature  shall  pass  laws  to  prevent  the  sale  of  all 
lottery-tickets  within  this  statc^  except  in  lotteries  al- 
ready provided  for  by  law  "  *This  prohibition  ^ 
is  general.  It  miist  be  held  to  embrace  all  lot-  '- 
teries,  unless  there  be  some  very  clear  and  satisfactory 
reason  for  understanding  it  in  a  more  limited  sense. 

It  was  urged  upon  the  argument,  that  public  lotteries 
for  pecuniary  prizes,  as  a  means  of  raising  revenue,  were 
alone  within  the  contemplation  of  the  framers  of  the 
constitution.  But  lotteries  have  never  been  created 
within  this  state,  for  the  purposes  of  general  revenue, 
and  there  is,  therefore,  no  ground  for  believing  that  the 
prohibition  was  intended  to  be  Umited  to  lotteries  for 
that  object  This  would  have  been  restraining  a  mis- 
chief which  did  not  exist,  and  tolerating  that  which  did. 
LfOtteries  had  been  authorized  by  the  legislature,  for 
the  benefit  of  colleges,  for  the  making  of  roads,  for  the 
building  of  bridges,  for  the  improvement  of  ferries,  for 
the  erection  of  hospitals,  and  for  various  other  purposes 
equally  commendable  and  beneficial  All  these  were 
clearly  within  the  prohibition.  The  prohibition  was  not 
aimed  at  the  objects  for  which  lotteries  had  been  author- 
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ized,  but  at  that  particular  mode  of  accomplishing  such 
objects.  It  was  founded  on  the  moral  principle,  that 
evil  should  not  be  done,  that  good  might  follow,  and 
upon  the  more  cogent  practical  reason,  that  the  evil  con- 
sequent on  this  pernicious  kind  of  gambling  greatly 
overbalanced,  in  the  aggregate,  any  good  likely  to  result 
from  it.  The  promotion  of  the  fine  arts  is  undoubtedly 
a  commendable  object,  but  the  prohibition  contains  no 
exception  in  its  favor  on  that  ground. 

Payment  of  the  prizes  in  money,  is  not  one  of  the 
essential  ingredients  of  a  lottery.  Wherever  the  scheme 
of  distribution  is  such,  that  if  the  payment  of  the  prizes 
were  in  money,  it  would  be  a  lottery,  it  will  be  equally 
so,  although  the  prizes  are  payable  in  lands  or  in  chat- 
tels. In  1820,  the  city  of  Albany  was  authorized  by  a 
statute  to  dispose  of  its  public  lands,  by  a  lottery,  not  to 
exceed  in  amount  $250,000.  The  distribution  of  their 
lands  by  lot  or  chance,  was  denominated  a  lottery  in 
the  title  and  in  the  body  of  the  statute.  (Laws  of  1820, 
p.  224.)  Payment  of  prizes  in  money,  therefore,  is  not 
essential  to  a  lottery,  within  the  meaning  of  the  word, 
as  used  by  the  legislature  before  the  adoption  of  the 
constitution  of  1821. 

*  oQo  -I  *The  intention  of  the  framers  of  the  constitu- 
J  tion  undoubtedly  was,  to  forbid  the  future  grant- 
ing of  any  such  lotteries  as  had,  at  any  tim6  previously, 
been  authorized  by  law,  and  by  requiring  the  legislature 
to  pass  laws  to  prevent  the  Sale  of  aU  loUery-ticketSj  to  put 
an  end  to  all  such  distributions  of  money  or  goods  by 
lot  or  chance,  as  had  heretofore  been  forbidden  by  sta- 
tute under  the  name  of  private  lotteries.  A  reference 
to  the  statutes  of  the  colony  and  the  state  against  private 
lotteries  will  show  conclusively,  that  all  schemes  for  the 
distribution  of  private  property  of  any  description  by 
lot  or  chance,  were  regarded  by  the  legislature  as 
coming  within  the  denomination  of  private  lotteries. 

The  sale  or  distribution  "of  any  goods,  wares  and 
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merchandises,  by  way  of  or  in  manner  of  lottery,"  was 
prohibited  in  the  province,  as  early  as  1721,  by  an  act 
entitled  "An  act  to  prevent  private  lotteries  in  the  pro- 
vince of  New  York."  The  same  thing  was  done  by 
another  colonial  statute  in  1771,  with  a  similar  title, 
(Van  Schaack's  Laws,  pages  124  and  674.)  The  statute 
of  1783  contains  a  similai*  provision  (1  K,  &  R.  35);  and 
this  is  repeated  in  the  act  of  1813.  (2  Kevised  Laws 
188.) 

That  the  prizes  to  be  distributed  by  the  Art  Union 
scheme  had  no  fixed  market  value,  is  of  no  importance 
in  relation  to  the  point  in  question.  To  render  it 
material,  it  would  be  necessary  to  show  that  they  were 
of  no  value ;  this  is  by  no  means  true ;  they  are  valu* 
able,  although  not  readily  saleable  in  market  for  what 
the  artists  believe  them  to  be  worth.  They  are  articles 
of  merchandise;  the  intention  of  the  scheme  is  to  sell 
them  for  more  than  they  can  be  sold  for  at  private  sale ; 
and  this  was  to  be  brought  about  by  an  a]>peal  to  the 
universal  passion  for  playing  at  games  of  chance.  The 
indulgence  of  this  passion  was  precisely  what  the  con- 
stitution intended  to  repress  and  prohibit.  Nor  is  it 
material  to  the  question  in  hand^  that  the  prizes  were 
not  known  and  designated,  when  the  tickets  or  chancea 
were  subscribed  and  paid  for.  The  scheme  in  this 
respect  is  more  objectionable  than  a  scheme  in  which 
the  prizes  are  previously  *fixed,  because  it  ^  ^ 
affords  less  security  to  the  subscribers  that  the  ^ 
chance  purchased  is  worth  the  money  paid  for  it. 

The  Art  Union  scheme  is  a  lottery,  within  the  or* 
dinary  meaning  of  the  word,  as  defined  in  the  English 
dictionaries.  It  is  "  a  distribution  of  prizes  by  chance," 
which  is  one  of  the  definitions  of  a  lottery  by  Johnson 
and  Webster.  It  is  "  a  kind  of  game  of  hazard,  wherein 
several  lots  of  merchandise  are  deposited  in  prizes  for 
the  benefit  of  the  fortunate."  (Rees^s  Cyclopoedia,)  It  is 
a  game  of  hazard  in  which  merchandise  is  deposited  as 
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prizes  for  the  advantage  of  those  who  gave  the  tickets 
which  entitle  them  to  such  prizes.  (12  Brewster's  E<L 
Encyclopoedia  258.) 

The  scheme  in  question  has  all  the  attributes  and 
elements  of  a  lottery.  It  is  a  distribution  by  lot  of  a 
small  number  of  prizes  among  a  great  number  of  per- 
sons; the  prizes  and  blanks  are  drawn  in  the  manner  in 
which  prizes  are  drawn  in  other  lotteries.  The  certifi- 
cate of  membership  is  a  ticket  which  entitles  the  holder 
to  a  chance  for  a  prize  of  a  much  greater  value  than  the 
price  of  the  ticket.  It  is  a  lottery,  according  to  the  com- 
mon acceptation  of  that  word ;  it  is  a  lottery,  within  the 
definitions  in  the  dictionaries;  it  is  a  lottery,  within 
the  meaning  of  the  word,  as  used  in  the  legislation  of  the 
colony  and  state  of  New  York  for  more  than  a  century; 
and  we  should  be  trifling  with  and  perverting  the 
language  of  the  constitution,  if  we  were  to  say,  that  it 
is  not  a  lottery  within  its  prohibition. 

If  no  lotteries  had  existed,  excepting  such  as  is  con- 
tained in  the  Art  Union  scheme,  it  is  not  probable  that 
they  would  have  been  forbidden  by  the  constitution,  or 
by  law.  Its  mischiefe  are  certainly  not  so  apparent,  as 
if  its  prizes  were  to  be  paid  in  money,  or  as  it  would  be, 
if  framed  for  the  purpose  of  enticing  the  necessitous  and 
improvident  into  its  hazards.  But  this  case  cannot  be 
decided  according  to  the  views  we  may  entertain  of  the 
probable  good  or  evil  consequent  upon  the  execution  of 
the  scheme.  The  constitution  took  away  from  the  legis- 
lature the  power  of  determining  whether  this  or  any 
other  lottery  was  of  good  or  evil  tendency,  and  certainly 
*9iim  ^^  °^*  intend  to  confer  *that- power  on  the 
■'  judicial  tribunals.  If  it  were  to  be  admitted, 
that  the  scheme  is  entirely  harmless  in  its  consequences, 
it  would  form  no  ground  for  making  it,  by  judicial  con- 
struction, an  exception  to  the  general  and  absolute 
constitutional  prohibition.  The  constitution  of  1846 
contains  a  provision  against  lotteries,  and  the  sale  of 
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lottery-tickets,  substantially  like  that  in  the  constitution 
of  1821.    The  judgment  below  must  be  affirmed. 

i 

Judgment  affirmed* 
EdmondBj  J,,  dissented. 

'  A  gift  concert  i»  a  lottery,  within  the  meaTiIng  of  the  statute.  Neglej  i*, 
Devlin,  12  Abb,  Ft*  (N,  S.)  210.  So  ifl  a  aalo  of  packages  of  prize  cau<iy. 
Hall  P.  Kttgglea,  65  Barb.  432  ;  b.  C.  56  N.  Y.  424  ;  Pea«lco's  Caae,  10 
Pbila.  203.  And  Bee  Coauaoawealth  p.  Mimderfield^  8  Ibid*  457  ;  United 
State*  P.  Olney    i  Deady  461* 
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People  v.  American  Art  Union. 
Illegal  loUeriea. 

Thou^^  a  distribution  by  lot,  of  works  of  art,  among  tlie  members  of  an  art 
union,  is  a  lottery,  which  renders  the  parties  liable  to  a  pecuniary  penalty, 
it  does  not  subject  the  property  to  forfeiture,  under  tinb  statute. 

People  f.  American  Art  Union,  13  Barb.  577,  reversed ;  Bennett  v,  Amer- 
ican Art  Union,  5  Sandf.  614,  overruled. 


Appeal  from  the  general  term  of  the  Supreme  Court 
in  the  first  district,  where  judgment  had  been  rendered 

h  in  favor  of  the  plaintiflfe,  upon  a  case  made  by  the  par- 

r  ties,  under  §  370  of  the  code,    (Reported  below,  13  Barb. 

^''  577.) 

t  The  facts  of  this  case  were  the  same  as  those  in  the 

-^  Governors  of  the  Almshouse  v.  Amenccm  Art  Union  (ante 

^ ;  228).    The  claim  was  for  a  forfeiture  of  310  works  of  art 

I;  which  the  defendant  was  about  to  distribute  among  its 

f'  members,  pursuant   to    §  27    of   the    act    concerning 

^v^  raflaing  and  lotteries.  (1  R  S.  666.)    The  court  below 

a,  gave  judgment  for  the  plaintiflfs,  whereupon,  this  appeal 

^!  was  taken.    The  case  was  argued  in  this  court,  with  the 

^  preceding  one,  by  the  same  counsel. 

i- 

^  *E.UGGLES,  C.  J. — ^By  the  30th  section  of  the  act 

I  *  2*^  J  against  raffling  and  lotteries  (1  R.  S.  666),  it  is 

^  enacted,  "  that  no  person,  unauthorized  by  special  law 

^\  for  that  purpose  now  existing,  shall  oflfer  for  sale,  distri- 

I .'  bution  or  disposition,  in  any  way,  any  real  estate  or  any 

money,  goods,  chattels,  articles,  or  things  in  action,  or 
any  interest  therein,  to  be  determined  by  lot  or  chance,  thai 
shall  be  dependerU  upon  the  drawing  of  any  authorized  or  wnr 
authorized  lottery  wUhin  or  out  of  this  state.*'  By  the  31st 
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section,  "  all  property  so  offered  for  salej  distribution  or 
disposition,  against  the  provisions  of  law,  shall  be  for- 
feited to  the  people  of  this  state,  as  well  before  as  after 
the  determination  of  the  chance  on  which  the  same  was 
dependent,"  Ac.  This  action  was  brought  to  recover,  as 
forfeited,  certain  pictures  and  works  of  art  alleged  to 
have  been  offered  for  distribution  in  yiolatioo  of  the  30th 
section  above  in  part  recited. 

But  that  section  is  inapplicable  to  the  present  case. 
It  applies  only  to  distributions  by  lot  or  chance,  depend- 
ent upon  the  drawing  of  some  lottery  over  which  the 
parties  to  the  distribution  have  no  control,  and  which 
drawing  was  not  originally  set  on  foot  for  the  purpose 
of  distributing  the  property  claimed  as  forfeited,  but  for 
the  purpose  of  disposing  of  some  other  property. 

The  scheme  for  the  distribution  of  the  articles  in 
question  was  originally  set  on  foot  and  controlled  by  the 
parties  interested  in  the  articles  proposed  to  be  dis- 
tributed, and  for  the  sole  purpose  of  tlieir  distribution 
by  lot  or  chance.  The  offence,  therefore,  is  not  embraced 
within  the  30th  and  31st  sectionSj  above  mentioned. 
Those  sections  appear  to  have  been  framed  for  tfie  pur- 
pose of  preventing  an  evasion  of  the  27tL  section,  wiiich 
forbids  the  drawing  of  any  lottery.  If  the  defendants 
had  made  the  distribution  of  the  articles  in  question  as 
prizes,  to  depend  on  the  drawing  of  some  other  lottery, 
in  or  out  of  the  state,  and  by  some  person  or  persons, 
other  than  themselves,  they  would  have  incurred  the 
forfeiture  for  which  this  action  is  brought;  but  such  is 
not  the  case.  They  may  have  incurred  the  penalty  of  a 
pecuniary  fine  as  prescribed  by  the  27th  section; 
♦but  this  action  is  not  brought  for  that  penalty,  ^ 
and  it  cannot  be  maintained  for  the  forfeiture  '- 
of  the  property  itself.  The  judgment  of  the  supreme 
court  should  be  reversed. 

Judgment  reversed. 
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Harris  v.  Clare  et  al. 
Will. — Illegal  Trust. — Equitable  conversion. 

Testamentary  provisions,  whereby  either  real  or  personal  estate  is  set  apart, 
a  portion  of  the  increase  of  which  is  to  accmnnlate  until  the  hi^pening  of  a 
contingency,  which  may  not  occur  until  after  the  expiration  of  two  liyes 
in  being  at  the  decease  of  the  testator,  are  Toid,  under  the  rerised  statutes. 

A  deyise  to  executors,  with  power  to  sell,  but  without  an  abaolute  direction  to 
do  so,  does  not  effect  an  equitable  conyersion. 

Where  the  material  provisions  of  a  will  are  illegal,  and  cannot  be  separated 
from  the  rest,  without  defeating  its  general  scheme,  the  whole  is  void,  and 
the  property  must  be  disposed  of,  as  in  case  of  an  intestacy. 

*  91^  1  ^-^^^^^^  fTom  the  general  term  of  the  Supreme 
■'  Court,  in  the  sixth  district,  where  a  decretal  order 
declaring  void  the  will  of  Sidney  Smith,  deceased,  had 
been  affirmed,  and  a  final  'decree  entered  in  accordance 
therewith. 

This  was  a  bill  in  equity,  filed  in  the  late  court  of 
chancery,  by  Nancy  Harris,  one  of  the  heirs-at-law  and 
next  of  kin  of  Sidney  Smith,  deceased,  against  the  execu- 
tors, and  others,  praying  that  the  will  of  the  decedent 
might  be  declared  void ;  that  it  might  be  decreed  that 
tlie  real  estate  descended  to  his  heirs-at-law,  and  that  the 
personal  estate  might  be  distributed  among  his  next  of 
kin. 

Sidney  Smith,  a  merchant  in  New  York,  died  in  July 
1844,  leaving  real  and  personal  estate  amounting  in 
value  to  $150,000  to  $200,000.  His  only  heirs-at-law 
and  next  of  kin  were  the  plaintiff,  his  sister,  who  was 
the  wife  of  Levi  Harris,  and  Josiah  C.  Cady,  a  minor 
son  of  a  deceased  sister.  The  plaintiff  had  one  child, 
Lucy  Harris,  then  about  six  years  of  age.  Prior  to  his 
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decease,  the  decedent  made  and  published  a  last  will  and 
testament,  upon  which  the  questions  inTolved  in  this 
case  arose,  in  the  following  terms : 

"  In  the  name  of  God,  amen.  I,  Sidney  Smith,  of  the 
city  of  New  York,  being  of  sound  and  disposing  mind 
and  memory,  but  regarding  the  uncertainty  of  this  life, 
do  make  and  publish  this  my  last  will  and  testament,  in 
manner  and  form  following,  that  is  to  say :  I  give,  deviso 
and  bequeath  unto  my  executors,  hereinafter  named, 
and  to  the  survivors  and  survivor  of  them,  all  the 
property  and  estate,  real,  personal  and  mixed,  of  every 
name,  nature  and  description,  wheresoever  situate,  of 
which  I  may  die  seised  or  possessed,  or  to  which  I  may 
be  entitled,  at  the  time  of  my  death.  To  have  and  to 
hold  the  same,  unto  my  said  executors,  the  survivors  and 
survivor  of  them,  for  the  uses  and  purposes  and  upon 
the  trusts  following,  that  is  to  say : 

"  1,  Upon  trust  to  invest  the  sum  of  $30,000,  and  to 
pay  in  semi-annual  instalments,  to  my  sister,  Nancy 
Harris,  wife  of  Levi  Harris,  of  New  Berlin,  Chenango 
county,  New  York,  during  her  natural  life,  out  of  the 
interest  or  income  arising  from  such  investment,  the 
yearly  sum  of  $700  (such  payments  to  be  made  to  my 
sister  upon  her  own  individual  receipt,  for  her  own 
separate  use  and  enjoyraentj  free  and  clear  from  all  claim 
thereto,  or  interference  therewith,  of  her  husband);  and 
the  residue  of  the  interest  or  income  arising  from  said 
investment,  to  re*invest,  from  time  to  time,  as  an  addi- 
tion *to  and  accumulation  of  said  principal  sum  ^ 
of  $30,000 ;  and  to  continue  so  investing  the  in-  ^ 
terest  or  income  arising  from  said  principal  sum,  and  the 
aciumulations  thereof,  until  its  final  distribution,  as 
hereinafter  directed.  In  case  of  the  death  of  my  said 
sister,  leaving  her  daughter,  Lucy  Harris,  her  surviving^ 
then  to  pay  to  said  Lucy  (or  to  her  lawful  guardian,  if 
she  should  be  an  infant,  for  her  use  and  benefit  during 
her  infancy),  after  her  mother's  death,  the  said  sum  of 
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$700  yearly,  in  semi-annual  instalments,  during  her 
natural  life ;  and  upon  her  death,  leaving  issue  her  sur- 
viving, if  the  said  Nancy  Harris  shall  be  then  deceased, 
to  make  over  said  principal  sum  of  $30,000,  aod  the 
accumulation  thereof,  to  the  said  issue  of  the  said  /jucy. 
But  if  my  said  sister  shall  die,  and  her  said  daughter 
Lucy  shall  also  die,  without  leaving  issue  her  surviving, 
then  to  convey  and  make  over  the  said  $30,000,  and  the 
accumulation  thereof,  in  whatever  description  of  securi- 
ties or  property  it  may  consist,  to  my  nephew  hereinafter 
named,  on  his  attaining  the  age  of  twenty-one  years,  or 
to  his  lawful  issue,  if  he  shall  before  then  have  died, 
leaving  such  issue.  But  in  case  of  the  death  of  my  said 
sister,  and  of  her  said  daughter  Lucy,  without  issue,  and 
also  of  my  said  nephew,  before  he  attains  the  age  of 
twenty-one  years,  without  leaving  lawful  issue,  then  to 
divide  the  said  $30,000,  and  the  accumulation  thereof, 
equally  between  my  two  friends,  Ralph  Clark  and  Eneas 
P.  Clark,  of  the  city  of  New  York,  two  of  my  executors 
hereinafter  named. 

"  It  is  also  my  will,  and  I  direct  my  said  executors  to 
hold,  for  the  benefit  of  my  said  sister,  a  certain  mort- 
gage belonging  to  me,  made  by  said  Levi  Harris,  to 
Dexter  Smith,  upon  the  farm  on  which  said  Levi  Harris 
resides  (which  said  mortgage  is  now  in  the  hands  of 
Noah  Ely,  of  New  Berlin  aforesaid),  and  from  time  to 
time,  as  the  interest  which  shall  become  due  upon  said 
mortgage  shall  be  received  by  them,  to  pay  over  the 
said  interest  to  my  said  sister,  in  like  manner  as  they 
are  above  directed  to  pay  to  her  the  yearly  sum  of  $700 
aforesaid.  I  leave  it  optional,  however,  with  my  said 
sister,  to  *require  my  executors  to  collect  the 
J  interest  upon  the  said  mortgage,  or  to  allow  it  to 
accumulate  and  remain  a  lien  upon  the  mortgaged 
premises.  I  also  leave  it  discretionary  with  my  said 
sister,  to  direct  a  foreclosure  of  said  mortgage,  at  any 
time  she  may  deem  advisable ;  and  in  case  of  such  fore- 
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olostire,  if  the  said  mortgaged  premises  are  sold,  I  direct 
my  executors  to  purchase  in  the  same  (provided  such 
purchase  can  be  made  for  the  amount  which  shall  then 
be  due  on  said  mortgage^  with  the  costs  and  charges  of 
such  foreclosure  and  sale),  for  the  sole  and  separate  uso 
and  benefit  of  my  said  sister,  during  her  natural  life, 
free  and  clear  of  all  control  or  interference  of  her  hus- 
band ;  taking  the  title,  either  in  the  name  of  my  said 
sister,  or  in  their  names,  to  be  held  by  them  in  trust  for 
her,  as  they  may  be  advised  by  counsel  will  best  secure 
to  her  the  title,  use  and  enjoyment  of  said  premises, 
during  her  natural   life,  free  and   clear  of  all  cUim 
thereon  of  her  husband,  and  not  liable  for  or  subject  to 
his  debts.     And  if,  at  any  time,  my  said  sister  shall 
leave  the  said  premises  to  reside  elsewhere,  then  and  in 
that  event,  I  direct  that  the  rents,  issues  and  profits 
thereof  shall  be  paid  to  my  said  sister,  during  her  nat- 
ural life,  in  like  manner  as  the  yearly  sum  of  $700  is 
above  directed  to  be  paid  to  her.     In  the  event  of  such 
foreclosure  of  said  mortgage  as  aforesaid,  and  a  sale  of 
said  premises,  if  the  same  shall  bring,  upon  such  sale, 
more  than  the  amount  due  upon  said  mortgage,  with 
the  costs  and  expenses  of  foreclosure  and  sale,  it  is  my 
will,  that  my  executors  invest  the  proceeds  of  the  sale, 
to  the  amount  then  due  for  principal  and  interest  upon 
the  mortgage,  either  in  the  purchase  of  a  suitable  farm 
as  a  residence  for  my  said  sister  (taking  the  title  thereto, 
either  in  her  name,  or  in  their  own  names^  in  trust  for 
her,  as  they  shall  be  advised  by  counsel  will  best  secure 
to  her  the  title,  use  and  enjoyment  thereof,  during  her 
natural  life,  free  and  clear  of  all  claim  thereon  of  her 
husband,  and  liability  thereof  for  his  debts),  or,  at  the 
option  of  my  said  sister,  invest  the  proceeds  of  said  sale 
in  bonds  and  mortgages,  and  pay  to  her  the  interest 
arising  from  such  investment,  during  her  natural  life,  in 
the  same  manner  *as  the  said  yearly  sum  cf     ^^^n 
$700  is  directed  to  be  paid  to  her.  *-       ^ 
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"In  case  of  the  death  of  my  said  sister,  leaving  her 
said  daughter  Lucy  her  surviving,  then  it  is  my  will,  and 
I  direct  that  the  interest  or  income  arising  from  said 
mortgage,  or  from  what  may  have  been  realized  there- 
from, be  paid  to  the*said  Lucy  (such  payment  to  be  made 
to  her  guardian,  while  she  remains  an  infant),  during  her 
natural  life ;  and  upon  her  death,  leaving  issue,  that  said 
mortgage  or  whatever  may  have  been  realized  therefrom, 
be  conveyed  and  made  over  to  such  issue.  But  upon 
the  death  of  my  said  sister,  and  the  death  of  her  said 
daughter  Lucy,  without  leaving  issue,  then  that  the  said 
mortgage  or  whatever  may  have  been  realized  therefrom, 
be  conveyed  and  made  over  to  my  nephew,  hereinafter 
named,  on  his  attaining  the  age  of  twenty-one  years,  or 
to  his  lawful  issue,  if  he  shall  die,  before  attaining  that 
age,  leaving  lawful  issue.  But  in  case  of  the  death  of 
my  said  sister  and  of  her  said  daughter  Lucy,  without 
leaving  issue,  and  also  of  my  said  nephew,  before  arriv- 
ing at  the  age  of  twenty-one  years,  without  leaving  law- 
ful issue,  then  that  the  said  mortgage,  or  whatever  may 
have  been  realized  therefrom,  be  equally  divided  be- 
tween the  said  Ralph  Clark  and  Eneas  P.  Clark. 

"2.  Upon  trust  to  invest  the  sum  of  $30,000  for  my 
nephew,  Josiah  Cleveland  Cady,  of  Providence,  in  the 
t^tate  of  Rhode  Island,  son  of  my  deceased  sister  Lydia ; 
and  to  expend  and  use  in  the  maintenance,  support  and 
education  of  my  said  nephew,  out  of  the  interest  or  in- 
come of  said  investment,  the  yearly  sum  of  $700,  until 
he  shall  arrive  at  the  age  of  twenty-one  years ;  and  the 
residue  of  said  interest  or  income  beyond  the  said  $700, 
to  re-invest  as  an  addition  to  and  accumulation  of  said 
sum  of  $30,000 ;  and  to  continue  so  investing  the  said 
interest  or  income  arising  from  the  said  $30,000,  and 
the  interest  or  income  arising  from  the  accjamulation 
thereof,  until  the  final  disposition  of  the  said  principal 
sum  and  the  accumulation  thereof  as  hereinafter  provided, 
that  is  to  say :  If  my  said  nephew  shall  live  to  attain  the 
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age  of  twenty-one  *years,  then  to  convey  and  _  ^ 
make  over  the  said  $30,000,  and  the  accumula-  '- 
tion  thereof,  in  whatever  property  or  security  the  same 
may  consist,  to  him,  on  his  arriving  at  that  age ;  or  in 
case  of  his  death,  before  attaining  that  age,  leaving  law- 
ful issue,  then  to  convey  and  make  over  the  same  to  such 
issue.  But  in  case  of  the  death  of  my  said  nephew, 
without  leaving  lawful  issue,  before  attaining  the  age  of 
twenty-one  years,  then  to  convey  and  make  over  the  said 
$30,000,  and  the  accumulation  thereof,  upon  the  death  of 
said  Lucy  Harris,  to  her  issue  (if  any),  and  upon  the 
death  of  said  Lucy,  without  issue,  then  to  divide  the 
same  equally  between  the  said  Ralph  Clark  and  Eneas 
P.  Clark.  If,  however,  it  shall  be  found  that  the  said 
yearly  sum  of  $700  is  insufficient  for  the  maintenance 
and  proper  education  of  my  said  nephew,  my  said 
executors  may,  in  their  discretion,  advance  and  use  out 
of  the  accumulation  of  the  interest  of  the  said  $30,000 
last  mentioned,  such  further  sum  as  may  be  required 
for  that  purpose,  but  shall  not  in  any  way  encroach 
upon  the  said  principal  sum  of  $30,000. 

"3.  Upon  trust  to  invest  the  sum  of  $5000  upon 
bonds  and  mortgages,  and  to  continue  to  re-invest  the 
interest  or  income  arising  therefrom,  by  way  of  addition 
and  accumulation  of  said  principal  sum  of  $5000  and 
the  interest  or  income  arising  from  such  accumulation, 
and  to  transfer  and  pay  over  the  same  to  James  Bogart 
Clark,  the  son  of  my  friend  Ralph  Clark,  of  the  city  of 
New  York,  upon  his  attaining  the  age  of  twenty-one  years. 

"4.  Upon  trust  to  invest  the  sum  of  $5000,  upon 
bonds  and  mortgages,  and  to  continue  to  re-invest  the 
interest  and  income  arising  therefrom,  by  way  of  addi- 
tion to  and  accumulation  of  said  principal  sum  of  $5000 
and  the  interest  or  income  arising  from  such  accumula- 
tion ;  and  to  transfer  and  pay  over  the  same  to  Elizabeth 
B.  Clark,  daughter  of  the  said  Ralph^Clark,  upon  her  mar- 
riage, or  on  her  attaining  the  age  of  twenty-one  years. 
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**6.  Upon  trust  to  invest  the  sum  of  $5000  upon 
bonds  and  mortgages,  and  to  continue  to  re-invest  the 
*  9/0  n  *intorest  or  income  arising  therefrom,  by  way  of 
-*  addition  to  accumulation  of  said  principal  sum 
of  $5000  and  the  interest  or  income  arising  from  such 
accumulation ;  and  to  transfer  or  pay  over  the  same  to 
Virginia  Clark,  daughter  of  my  friend  Ralph  Clark,  of 
the  city  of  New  York,  upon  her  marriage,  or  on  her 
attaining  the  age  of  twenty-one  years. 

6.  Upon  trust  to  invest  all  the  rest,  residue  and  re- 
mainder of  my  estate,  and  to  accumulate  the  interest  or 
income  arising  therefrom,  to  be  disposed  of  and  divided 
as  follows :  In  case  of  the  death  of  my  said  sister,  Nancy 
Harrisj  and  of  the  death  of  her  said  daughter  Lucy, 
leaving  issue  her  surviving,  and  leaving  also  my  said 
nephew  surviving,  if  my  said  nephew  shall  have  attained 
the  age  of  twenty-one  years,  then  to  be  divided  between 
Buch  issue  of  said  Lucy  Harris  and  my  said  nephew, 
equally;  the  said  issue  of  said  Lucy  taking  one-half, 
and  my  said  nephew  taking  the  other  half.  If  my  said 
sister  shall  die,  and  her  said  daughter  Lucy  shall  die, 
leaving  issue,  before  my  said  nephew  shall  have  arrived 
at  the  age  of  twenty-one  years,  then  the  one-half  of  the 
said  residue  of  my  estate  to  be  conveyed  and  made  over 
to  the  said  issue  of  the  said  Lucy,  and  the  other  half 
thereof  to  be  kept  invested  for  my  said  nephew,  until  he 
shall  attain  the  age  of  twenty-one  years,  or  for  his  law- 
ful issue,  in  case  of  his  death  before  attaining  that  age, 
leaving  such  issue.  In  case  my  said  nephew  shall  die, 
before  attaining  the  age  of  twenty-one  years,  without 
leaving  lawful  issue,  and  before  the  death  of  my  sister, 
or  before  the  death  of  her  said  daughter  Lucy,  then  upon 
the  death  of  my  said  sister  and  of  her  said  daughter  Lucy, 
leaving  issue,  to  conVey  and  make  over  the  whole  of  the 
said  residue  of  my  estate  to  the  said  issue  of  the  said  Lucy. 
In  case  of  the  death  of  my  said  sister,  and  of  the  death 
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of  her  said  daughter  Lucy,  without  issue,  before  the 
death  of  my  said  nephew,  or  in  case  of  the  death  of  such 
issue  of  the  said  Lucy,  before  the  death  of  my  said 
nephew,  then  to  convey  and  make  over  the  whole  of  the 
residue  of  my  estate  to  my  said  nephew,  on  his  attaining 
the  age  of  twenty-one  years ;  and  in  case  of  his  death, 
leaving  lawful  issue,  to  such  issue;  though,  if  my  said 
nephew  shall  live,  *and  attain  the  age  of  twenty-  - 
one  years,  before  the  death  of  my  said  sister,  and  ^ 
of  her  said  daughter  Lucy,  then  to  convey  and  make 
over  to  him  the  one-half  of  the  said  residue  of  my  estate, 
on  his  attaining  that  age.  And  in  case  of  the  death  of 
my  said  nephew,  before  attaining  the  age  of  twenty-one 
years,  without  leaving  lawful  issue,  and  of  the  death  of 
my  said  sister,  and  of  the  death  of  her  said  daughter 
Lucy,  without  leaving  issue,  then  to  divide  the  said 
residue  of  my  estate  equally  between  the  said  Ralph 
Clark  and  Eneas  P.  Clark. 

"  It  is  further  my  will,  that  in  case  of  the  death  of  the 
said  James  Bogart  Clark,  before  attaining  the  age  of 
twenty-one  years,  the  $5000  and  the  accumulation 
thereof,  hereinbefore  bequeathed  to  him,  be  disposed  of 
as  the  residue  of  my  estate  is  above  directed  to  be  dis- 
posed of;  and  that  in. case  of  the  death  of  the  said  Eliz- 
abeth B.  Clark,  or  the  said  Virginia  Clark,  before 
marriage,  and  before  attaining  the  age  of  twenty-one 
years,  the  said  $6000  and  the  accumulation  thereof, 
above  bequeathed  to  the  one  so  dying,  be  disposed  of  as  the 
residue  of  my  estate  is  above  directed  to  be  disposed  of. 

"  I  desire  that  the  investments  herein  directed  to  be 
made  by  my  executors,  be  made  on  the  security  of  bonds 
and  mortgages,  so  far  as  the  same  may  be  practicable ; 
though  I  do  not  wish  my  executors  to  force  the  sale  of 
any  real  estate  of  which  I  may  die  seised,  in  order  to 
make  the  investment  in  that  manner. 

"I  hereby  invest  my  executors,  hereinafter  named, 
with  fur  power  and  autJiority  to  sell  and  convey  any 
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and  all  real  estate  of  which  I  may  die  seised.  It  is  also 
my  will,  and  I  hereby  direct  that  any  or  all  of  the  pro- 
perty or  estate  belonging  to  me  at  the  time  of  my  death, 
which  shall  then  be  invested  in  lands  or  real  estate, 
may  be  continued  so  invested  as  long  as  my  said 
executors  may  deem  discreet;  and  upon  the  division 
and  conveyance  of  my  estate,  or  any  part  thereof,  to  the 
legatees  or  devisees,  hereinbefore  named,  or  to  any  one 
or  more  of  them,  the  said  land  or  real  estate  shall  be 
taken  and  received  by  said  legatees,  at  such  price  or  as 
of  such  value,  as  my  said  executors  may  deem  its  true 
value  to  be. 

*  OCA  T  *"  -^d  in  case  the  said  Ralph  Clark  and  Eneas 
^  P.  Clark  shall  at  any  time  desire  to  build  upon 
or  improve  any  of  the  real  estate  owned  by  me  in  com- 
mon with  them,  it  is  my  will,  that  my  estate  bear  a  pro- 
portion of  the  expense  of  such  building  or  improvements, 
equal  or  proportionate  to  my  interest  in  the  property  on 
which  such  improvements  shall  be  made. 

"  It  is  further  my  will,  that  of  the  moneys  hereinbefore 
directed  to  be  invested  by  my  executors,  the  simi  of 
$50,000  may  be  invested  (if  it  be  desired  by  the  said 
Ralph  Clark  and  Eneas  P.  Clark,  and  can  legally  be 
done),  in  a  mortgage  upon  the  undivided  share  of  the 
said  Ralph  Clark  and  Eneas  P.  Clark,  of  the  real  estate 
in  the  city  of  Brooklyn,  now  owned  by  the  said  Ralph 
Clark  and  Eneas  P.  Clark  and  myself  in  common. 

''Lastly:  I  hereby  nominate,  constitute  and  appoint 
Ralph  Clark,  Eneas  P.  Qark  and  William  H.  Bradford, 
of  the  city  of  New  York,  executors  of  this  my  last  will 
and  testament;  hereby  revoking  and  annulling  all  former 
wills  and  codicils  by  me  made.  In  witness  whereof,  I 
have  hereunto  set  my  hand  and  seal,  the  15th  day  of 
October,  a.  d.,  1842." 

The  executors  having  proved  the  will  and  taken  upon 
themselves  the  execution  of  the  trusts  therein  declared, 
the  plaintiff  filed  this  bill  against  the  said  executors  and 
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other  parties  in  interest,  to  have  the  will  declared  void* 
*The  cause  was  heard  upon  the  pleadiiiga  and     ^ 
proofs  before  the  supreme  court,  at  general  term,  *- 
to  which  it  had  been  transferred  under  the  constitutionj 
when  the  following  decretal  order  was  made : 

"It  appearing  to  the  court,  that  the  several  trusts 
attempted  to  be  created,  and  the  several  trust-powers 
attempted  to  be  conferred,  in  and  by  the  last  will  and 
testament  of  the  testator,  Sidney  Smith,  in  the  pleadings 
mentioned,  have  in  view  a  general  scheme  for  the  invest- 
ment and  accumulation  of  the  whole  estate  of  the  said 
testator;  and  it  further  appearing  to  the  court,  that 
several  of  the  provisions  in  relation  to  the  said  trusts 
and  trust-powers  are  contrary  to  the  statutes  of  this  statt;, 
forbidding  the  undue  suspense  of  the  power  of  alienation 
of  real  property,  and  the  undue  suspense  of  the  absolute 
ownership  of  personal  property,  and  the  undue  accu- 
mulation of  the  rents  and  profits  of  real  property,  and 
of  the  income  of  personal  property,  by  reason  whereof 
such  provisions  of  the  said  will  are  illegal  and  void; 
and  it  further  appearing  to  the  court,  that  such  illegal 
and  void  provisions  are  material  and  essential  parts 
of  the  general  scheme  and  intent  of  the  testator  for  the 
investment  and  accumulation  of  his  estate^  and  that  they 
cannot  be  separated  from  the  other  parts  of  his  said  will 
and  be  specifically  carried  into  effect,  without  defeating 
the  testator's  general  scheme  and  intent ;  and  it  further 
appearing  to  the  court,  that  the  first  trust  in  the  said 
will,  attempted  to  be  created,  so  far  as  the  same  directs 
the  payment  of  the  yearly  sum  of  $700  and  the  interest 
or  income  arising  from  the  $30,000  therein  directed  to  be 
invested,  to  the  complainant,  and  so  far  as  the  same 
directs  the  payment  to  her  of  the  interest  of  the  mort- 
gage-money or  its  proceeds,  in  said  trust  mentioned,  is 
not  for  any  of  the  purposes  for  which  express  trusts 
are  by  the  said    statute  allowed,  and    that  the  said 
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♦trust  is  illegal  and  void ;  which  illegality  and  invali- 
dity extends,  for  the  reasons  hereinbefore  declared,  to 
all  the  other  trusts  of  the  aadd  will;  it  is,  therefore, 
hereby  declared,  ordered,  adjudged  and  decreed,  that 
the  devise  and  bequest  of  all  the  said  testator's  estate, 
real,  pergonal  and  mixed  in  the  said  will  expressed, 
and  the  several  trusts  and  trust-powers,  intents  and 
purposes  for  which  the  same  were  attempted  to  be 
devised  and  bequeathed,  in  and  by  the  said  will,  to  his 
execuV)rs  in  trust,  are,  and  that  each  of  them  is,  illegal, 
inoperative  and  void ;  and  that  on  the  death  of  the  said 
testator  all  the  real  property  whereof  he  died  seised 
descended  to  and  vested  in  his  heirs-at-law,  being  said 
complainant,  Nancy  Harris,  and  the  defendant,  Josiah 
C.  Cady,  as  tenants  in  common,  in  equal  moieties,  share 
and  share  alike,  in  the  same  manner  as  though  the  said 
testator  had  died  intestate ;  the  share  or  moiety  of  the 
said  complainant  being  subject  to  the  life-estate  therein 
of  her  husband,  the  defendant,  Levi  Harris,  as  tenant  by 
the  curtesy ;  and  that  all  the  personal  property  of  the 
Kaid  testator  belonging  to  him  at  the  time  of  his  death  is 
personal  assets ;  and  that  the  same,  subject  only  to  the 
payment  of  his  debts  and  funeral  expenses,  and  the  ex- 
penses of  administration,  must  be  distributed  to  the  next 
of  kin  of  said  testator,  according  to  law." 

The  order  then  directed  a  reference  to  ascertain  the 
particulars  of  the  estate,  and  as  to  a  proper  provision  for 
the  plaintiff  out  of  the  personal  property ;  and  on  the 
coming  in  of  the  report,  a  final  decree  was  made,  in 
accordance  with  the  decretal  order;  whereupon,  the 
executors  took  this  appeal. 

Cy  Conor ^  for  the  appellants. 

BuUer,  for  the  plaintifEl 
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Becmisleyf  for  Levi  Harris, 

BidweUi  for  Josiah  C.  Cady. 

* 

♦GardineRj  J. — The  testator  has  devised  and  ^ 
bequeathed  all  his  real  and  personal  property  to  '- 
his  executors,  in  trust  for  the  "  uses  and  purposes  and 
upon  the  trusts"  declared  in  his  will.  The  first  question 
will  be,  whether  the  trusts  thus  created  j  viewed  as  trusts 
of  personal  estate,  which  is  the  claim  of  the  defendants, 
axe  valid. 

It  is  manifest,  that  a  leading  object  with  the  testator 
in  creating  the  first  trust  of  $30,000,  was,  that  his  pro- 
perty might  accumulate  for  an  indefinite  period,  for  the 
benefit  of  unascertained  persons.  The  trustees,  from 
the  income  of  the  fund,  are  directed  to  pay  to  Nancy 
Harris  $700  per  annum,  and  the  same  sum  to  Lucy 
Harris,  her  daughter,  during  her  life^  should  she  survive 
her  motberj  and  *Hhe  residue  of  the  interest,  to  re* 
invest,  from  time  to  time,  as  an  addition  to  and  accumu- 
lation of  the  principal/'  during  the  lives  of  the  mother 
and  daughter  above  mentioned;  and  on  the  death  of 
the  latter,  "  if  the  said  Nancy  shall  then  be  deceased,  to 
make  over  the  said  principal  *sum  of  $30,000  ^ 
and  the  accumulation  thereof  to  the  issue  of  the  ^ 
said  Lucy." 

Accumulations,  by  our  statute,  of  personal  property 
may  be  directed  by  any  instrument  sufficient  to  pass 
such  property.  First  If  the  accumulation  be  directed 
to  commence  from  the  death  of  the  party  executing  the 
instrument  (which  is  this  case),  such  accumulation  must 
be  made  for  the  benefit  of  one  or  more  minors,  then  in 
being,  or  in  being  at  such  death,  and  to  terminate  at  the 
expiration  of  their  minority."  (1  R.  S.  774,  §  3.)  By  the 
4th  section,  all  directions  for  the  accumulation  of  in- 
terest, &c.,  of  personal  property,  other  than  such  as  are 
therein  allowed^  are  declared  void, 
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It  will  be  perceived,  therefore,  that  the  accumulation 
directed  by  the  first  clause  of  the  will  before  us,  is  abso- 
lutely prohibited  by  our  statute.  The  direction  to 
accumulate  is  not  for  a  longer  time  than  the  minority 
of  the  persons  intended  to  be  benefited  thereby  and, 
therefore,  void  as  to  the  excess  of  time  merely,  accord- 
ing to  the  concluding  clause  of  the  4th  section,  but  the 
object  and  purpose  of  the  accumulation  are  utterly  void 
by  the  express  provisions  of  that  section,  inasmuch  as 
they  are  neither  limited  to  nor  do  they  in  any  manner 
refer  to  "  minors,"  for  whose  benefit  alone  an  accumula- 
tion is  permitted.  As  this  trust  is  entire,  the  annuity  of 
$700  to  Mrs.  Harris  and  her  daughter  cannot  be  sus- 
tained. The  testator  has  directed  that  $30,000  should 
be  invested,  and  that  the  whole  income  should  be  dis- 
posed of  by  the  trustees,  in  the  manner  prescribed.  The 
trust  to  invest  is  not  divisible,  and  being  void  in  part, 
the  whole  is  void. 

The  trust  of  $30,000  established  by  the  second  clause 
of  the  will  primarily  for  the  benefit  of  Josiah  C.  Cady, 
the  nephew  of  the  testator,  is  also  void.  The  continu- 
ance of  this  trust  (which  is  for  the  purpose  of  accumula- 
tion) is  not  for  the  exclusive  benefit  of  the  nephew,  who 
was  a  minor  at  the  death  of  the  testator,  nor  was  it  to 
terminate  on  the  decease  of  the  beneficiary,  but  if  that 
event  occurred  during  his  minority,  and  without  his 
leaving  issue,  the  accumulation  was  to  go  on,  until 
*  9K«  1  **^^  death  of  Lucy  Harris,  to  whose  issue,  if  any 
J  survived  her,  it  was  to  be  "made  over"  by  the 
trustees ;  if  none  survived  her,  then  to  the  Clarks  in 
equal  portions.  This  trust  is  not  saved  by  the  con- 
cluding provision  of  the  4th  section  of  the  statute  above 
mentioned.  (1  R  S.  773.)  That  clause  avoids  a  direc- 
tion for  an  accumulation  for  a  longer  term  than  the 
minority  of  the  persons  intended  to  be  benefited  thereby, 
as  respects  the  time  beyond  such  minority,  leaving  the 
residue  tc  stand.  But  in  this  case  the  difficulty  is,  as  wo 
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have  seen,  that  the  accumulation  is  not  for  the  sole 
benefit  of  minors ;  the  issue  of  Lucy,  who  are  to  take  in 
a  certain  contingency,  may  be  forty  years  of  age  before 
the  death  of  their  mother,  I  apprehend,  that  no  part 
of  this  trust  can  be  supported. 

The  same  objections  are  applicable  to  the  sixth  or  the 
residuary  clause  of  the  will.  This  is  also  a  trust  for 
accumulation,  to  commence  at  the  death  of  the  testator, 
and  to  continue  for  the  lives  of  Mrs.  Harris  and  her 
daughter;  the  fund  then  to  be  equally  divided  between 
the  issue  of  Lucy  and  Cady,  the  nephew  of  the  testator. 
This  trust  is  void  for  the  reason  above  suggested  in 
reference  to  the  trust  of  $30,000. 

In  the  second  place,  the  trusts  created  by  the  first  and 
sixth  clauses  of  the  will  are  void,  because  in  contraven- 
tion of  the  first  section  of  the  act,  "  Of  the  accumulation 
of  personal  property  and  of  expectant  estates  in  such 
property."  (1  R.  S.  773.)  This  section  provides, "  that 
the  absolute  ownership  of  personal  property  shall  not  be 
suspended,  by  any  limitation  or  condition  whatever,  for 
a  longer  period  than  during  the  comtinuaTvce  and  until  the 
termmation  of  not  more  than  two  lives  in  being  at  the 
death  of  the  testator,"  if  the  instrument  containing 
the  limitation  should  be  a  will. 

The  capital  of  the  first  trust  of  $30,000  is  limited  to 
the  issue  of  Lucy  Harris  "  her  surviving,"  to  be  made 
over,  with  the  accumulation  thereof,  upon  the  death  of 
the  said  Luct/y  after  the  decease  of  her  Toother.  By  this 
limitation,  the  fund  is  rendered  inalienable,  during  the 
lives  of  Mrs.  Harris  and  her  daughter,  as  neither  of 
them  takes  any  interest  in  the  capital,  and  as  it  is  con- 
tingent, 1st,  whether  Lucy  has  issue,  2d,  whether  they 
♦survive  their  mother  and  grandmother  Nancy  ^ 
Harris ;  it  follows,  that  during  the  lives  of  Mrs.  ^ 
Harris  and  her  daughter,  even  if  the  latter  should  have 
children,  there  would  be  no  persons  in  being  by  whom 
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the  absolute  ownership  in  this  fund  could  be  trans- 
ferred. 

Again,  if  Nancy  Harris  and  her  daughter  should  die, 
the  latter  without  issue,  during  the  minority  of  Josiah 
C.  Cady,  no  interest  would  vest  in  the  latter,  under  the 
limitation  to  him,  until  he  should  attain  the  age  of 
twenty-one.  It  is  not  the  case  of  a  legacy  vesting  in 
interest,  on  the  dropping  of  the  previous  lives,  while  the 
possession  is  postponed  until  the  majority  of  the  legatee, 
because,  by  the  express  directions  of  the  testator,  the 
trustees  are  to  accumulate  the  income,  mUU  the  legatee 
attains  the  age  of  twenty-one,  "when,  and  not  previously, 
they  are  to  convey  and  make  over  the  said  |30,000  and 
the  accumulations  thereof,  in  whatever  description  of  secu- 
rities or  property  it  may  consist,"  to  the  nephew.  The 
intention  of  the  testator  that  the  fund  should  not  vest  in 
interest  in  Josiah,  prior  to  the  time  specified,  is  further 
manifest,  from  his  direction  that  in  case  Josiah  should 
die  without  issue,  before  attaining  his  majority,  the  fund 
should  be  divided  between  Ralph  and  E.  P.  Clark,  the 
ultimate  legatees.  The  fund,  in  the  meantime  was  to  be 
held  by  the  trustees,  in  the  language  of  the  will,  until 
the  ^^  final  distrHmtion  as  therein  directed." 

The  trust  then  is  to  continue  for  more  than  two  lives, 
and  from  its  nature  necessarily  suspends  the  absolute 
ownership  during  the  whole  period.  In  GiUd  v.  Russell 
(11  Metcalf  15,  24),  relied  upon  by  the  appellants,  the 
testator  gave  an  annuity  to  his  wife  for  life,  and  directed 
that,  after  her  decease,  all  his  property  should  be  divided 
among  his  heirs,  according  to  law,  &c.  It  was  held,  that 
each  of  the  heirs,  living  at  the  death  of  the  testator,  then 
acquired  a  right  to  a  distributive  share  of  the  estate,  and 
that  the  division  only  was  postponed,  until  the  death  of 
the  wife.  The  court  observes,  "that  the  cases  relied 
upon  by  those  resisting  this  construction  were  cases 
where  the  property  was,  in  the  first  instance,  given  to 
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trustees^  to  hold  for  the  heirs  of  ^certain  persons,  and  ^  ^ 
then  to  be  distributed ;  here,  it  was  the  testator's  '- 
own  estate  in  tiie  hands  of  his  own  executors,  never  dis- 
posed of  in  property,  but  only  the  distribution  post- 
poned." It  will  be  perceived,  that  the  case  cited  is  dis^ 
tinguished  from  the  present,  by  the  judge  who  pro- 
nounced the  decision,  by  a  circumstance  (an  express 
trust  for  distribution)  not  found  in  that  case,  but  which 
exists  in  the  present  one,  which  makes  that  decision  an 
authority  in  favor  of  the  respondents. 

The  trust  of  $30,000  in  favor  of  the  issue  of  Lucy, 
together  with  the  residuary  clause,  are  therefore  void,  as 
violations  of  the  first  section  of  the  act  against  perpetui- 
ties. (1 R.  S.  773,  §  1.)  The  trust  in  reference  to  the  prin- 
cipal of  the  Harris  mortgage  and  its  proceeds,  mentioned 
in  the  same  clause  of  the  will,  is  obnoxious  to  the  same 
objection.  It  may  continue  during  the  lives  of  Mra, 
Harris  and  her  daughter,  and  the  minority  of  Josiah  C, 
Cady,  and  the  power  of  alienation,  during  the  whole 
period,  would  be  suspended. 

The  trust  authorized  by  the  third,  fourth  and  fifth 
clauses  of  the  will,  in  favor  of  James  B.,  Elizabeth  R, 
and  Virginia  Clark  are  also  void.  By  the  provisions  of 
the  residuary  clause,  if  either  of  these  beneficiaries  die, 
Ac,  before  attaining  the  age  of  twenty-one,  the  sums 
bequeathed  to  them,  respectively,  with  the  accumviation 
thereof,  are  to  be  divided  between  the  issue  of  Lucy 
(after  her  death  and  the  death  of  her  mother)  and 
Josiah  C.  Cady,  when  he  attains  the  age  of  twenty-one, 
with  cross-remainders,  &c.  These  trusts  are  obnoxious 
to  the  objection,  first,  that  the  accumulations  directed  are 
not  for  the  benefit  of  minors,  exclusively,  and  secondly, 
that  they  suspend  the  absolute  ownership  beyond  the 
period  allowed  by  the  first  section  of  the  statute  above 
mentioned. 

I  have  so  far  considered  the  provisions  of  this  will 
upon  the  supposition  that  the  testator  intended  that  hia 
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real  property  should  be  converted  into  personal  by  his 
executors  and  trustees.  But  by  a  fair  construction  of 
the  will,  it  would  seem  to  be  his  design,  not  positively  to 
direct  such  conversion,  but  to  leave  that  subject  to  the 
discretion  of  the  executors.  He  expresses  a  wish  that 
the  investments  directed  may  be  made  in  bonds  and 
*  9A1  1  *^^^*g^>  ^^*  ^^  sale  of  real  estate  is  not  to 
^  be  forced,  in  order  to  eflFect  that  object.  His 
property  invested  in  lands  is  to  "continue  to  be  so 
invested,  so  long  as  his  executors  may  deem  discreet," 
and  is  to  be  divided  among  the  beneficiaries,  at  prices 
4xed  by  the  executors,  and  in  the  meantime,  if  real 
<^tate  owned  in  common  by  the  testator  with  the  Clarks 
(which  constitutes  the  bulk  of  his  real  property)  is  im- 
proved by  his  co-tenants,  his  share  is  made,  by  the  will, 
to  bear  its  "  proportion  of  the  expense  of  such  building 
and  improvement." 

It  is  clear,  from  these  provisions,  that  the  testator  did 
not  intend  to  impress  a  new  character  upon  his  estate. 
His  executors  were  authorized  to  change  real  property 
into  personal ;  or  personal  into  real,  at  their  discretion. 
Their  judgment  was  to  be  formed  from  a  state  of  things 
existing  subsequently  to  the  death  of  the  testator.  There 
is,  therefore,  no  such  conversion  as  claimed  by  the  ap- 
pellants, and  the  property  must  be  viewed  as  it  was  at 
the  death  of  the  testator.  It  follows,  that  so  far  as  the 
trusts  of  this  will  pertain  to  real  estate,  they  are  void, 
because  they  are  not  authorized  either  by  the  3d  or  4th 
subdivision  of  the  55th  section  of  the  statute.  (1  R.  8. 
728.) 

For  the  reasons  suggested,  the  decision  of  the  supreme 
court  should  be  affirmed. 

Decree  affirmed. 
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ASHBURNER  V,  BaLCHEIT. 

Charter-party. —  Warrmdy: — Measure  of  damage. 

Wiere  B  charter*pflrty  describes  the  Tessel  as  ^'  of  the  bui>den  of  190  tons^  or 
tbereabonte/ ^  it  ia  a  descriptioTif  and  not  a  warranty  ;  and,  if  there  wer« 
DO  fraud,  the  fact  that  her  harden  is  142  tons  only,  will  not  ovoid  the  con- 
tract, though  it  may  not  bo  so  eofij  to  obtain  flhiptncnta  bj,  or  insdrance 
upoQ,  TGGScls  of  her  size. 

The  measure  of  damage^i,  io  an  aetion  against  a  charterer,  for  rcftuing  to  for- 
niab  a  car^,  ia  the  ptipalatcd  C4>n tract  price,  deductitig  the  net  earnings  of 
the  Tesiwl,  during  the  time  ehc  would  hare  been  occupied  in  the  charter 
Toy  age  J  Including  lay-days. 

Appeal  from  the  general  term  of  the  Superior  Court 
of  the  city  of  New  York,  where  a  judgment  upon  a  ver- 
diet  in  favor  of  the  plaintiff,  had  been  affirmed. 

This  was  an  action  upon  a  charter-party,  dated  the 
18th  February  1847,  made  between  the  plaintiff  and  the 
fii-m  of  Schmidt  &  Balchen,  but  executed  by  Balchen 
only,  for  refusing  to  furnish  a  cargo. 

The  charter-party  purported  to  be  made  between  A* 
E.  Ashbnmer,  of  Philadelphia,  managing  owner  of  the 
schooner  John  Hartman,  of  Philadelphia,  "of  the  burden 
of  one  hundred  and  ninety  tons,  or  thereabouts,  now 
lying  in  the  port  of  New  York,"  and  the  firm  of  Schmidt 
&  Balchen.  By  it,  the  plaintiff  covenanted  to  receive  a 
cargo  on  hoard  the  schooner,  for  a  voyage  to  a  safe  and 
convenient  port  in  Ireland ;  and  the  charterers  agreed  to 
furnish  her  with  a  full  cargo  of  corn  in  bags,  at  New  York, 
and  300  barrels  of  flour  or  meal ;  and  to  pay  for  the 
charter  twenty-nine  pence  sterling  per  bushel,  of  fifty-six 
poumds,  with  five  per  cent,  primage,  and  eight  shillings 
two  pence  sterling  per  barrel  for  the  flour  or  meal,  pay- 
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able  on  the  discharge  of  the  cargo.    The  charter  .was  to 

commence  when  the  vessel  was  ready  to  receive  cargo, 

upon  notice  to  the  charterers. 

It  was   shown  upon  the  trial,  that  the  vessel  was 

ready  to  receive  cargo,  on  the  2d  March  1847,  *of 


263] 


which  notice  was  given  to  the  charterers ;  but 


they  refused  to  furnish  a  cargo,  on  the  ground,  that  the 
schooner  was  registered  at  142  tons  only.  The  plaintiff 
proved,  that  freights  had  then  fallen ;  that  he  was  unable 
to  obtain  a  charter  for  Europe ;  and  was  compelled  to 
employ  the  vessel  coastwise,  at  a  less  rate  of  compensa- 
tion. He  also  showed,  that  when  the  contract  was  made, 
nothing  was  said  relative  to  her  tonnage,  but  merely 
that  she  could  carry  8000  bushels  grain,  which,  it  was 
proved,  she  could  do  with  safety.  That  the  tonnage  was 
stated  in  the  charter-party,  by  the  agent  by  whom  it  was 
drawn,  supposing  it  to  be  a  formal  and  immaterial  part; 
and  as  he  judged  from  the  eye,  that  the  vessel  was  of 
that  tonnage,  he  so  described  her.  The  plaintiff  also 
proved,  under  objection  and  exception,  that  it  was  com- 
mon for  such  errors  to  exist  in  the  register  of  vessels  of 
her  class ;  and  that  the  registered  tonnage  did  not  cor- 
respond with  their  capacity. 

The  defendant  moved  for  a  nonsuit,  which  was  denied. 
He  then  proved  that  the  schooner  was  registered  at  141j|. 
tons ;  and  offered  to  show  that  a  vessel  of  140  tons  regis- 
ter could  not  so  readily  have  obtained  freight  in  Ire- 
land ;  that  shipments  by  her  could  not  have  been  insured 
upon  as  good  terms,  as  if  she  had  been  of  190  tons  regis- 
ter; and  that  insurance  had  been  refused  upon  cargo 
from  New  York  to  Ireland,  by  the  John  Hartman,  on 
account  of  her  size.  These  offers  were  overruled,  and 
exceptions  taken. 

A  statement  of  the  e€u:nings  and  expenses  of  tho 
schooner,  during  the  period  which  would  have  been 
required  for  her- voyage  to  Ireland  and  home,  was  then 
put  in  evidence. 
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♦The  learned  judge  before  whom  the  case  was  tried, 
charged  the  jury,  that  the  description  of  the  tonnage 
of  the  schoonerj  in  the  charter-party,  was  not  a  war- 
ranty ;  but  that  if  the  jury  should  find  it  was  fraudu- 
lently inserted  therein,  by  the  plaintiff  or  his  servant, 
and  that  the  defendant  was  deceived  thereby^  the  fraud 
would  constitute  a  defence ;  that  if  they  found  against 
the  defendant,  upon  this  point,  he  should  be  charged 
with  the  full  amount  of  freight  which  he  agreed  to 
pay  under  the  charter,  and  for  the  purpose  of  deter- 
mining it,  the  jury  must  find  how  much  cargo  the  vessel 
could  safely  have  carried.  The  defendant  should  then 
be  credited  with  the  amount  of  the  schooner's  earnings, 
during  the  time  that  an  average  passage  to  Ireland,  with 
the  lay-days,  would  have  occupied.  The  defendant's 
counsel  took  an  exception  to  the  charge  of  the  court* 

There  was  a  verdict  for  the  plaintiff  for  $4090*77 ;  and 
the  judgment  entered  thereon  having  been  affirmed  at 
general  term^  the  defendant  took  this  appeal* 

Stevens,  for  the  appellant 

Lordf  for  the  respondent, 

Jewett,  J.  (after  stating  the  facts.) — On  the  trial,  it 
was  insisted,  that  the  fact  affirmed  in  the  charter-party, 
that  the  vessel  was  of  the  burden  of  one  hundred  and 
ninety  tons  or  thereabouts,  was  a  warranty ;  but  on  the 
argument  here,  that  was  not  insisted  upon  by  the  coun- 
sel who  argued  the  cause  for  the  defendant.  It  clearly 
was  not  intended  as  such  by  the  parties.  The  construc- 
tion of  the  contract  was  a  question  for  the  court,  and 
the  judge  was  right  upon  that  point  in  his  charge  to  the 
jury. 

But  it  was  insisted  upon  here,  that  the  judge  erred  in 
his  charge  to  the  jury,  in  respect  to  the  question  of  dam-* 
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ages.    I  think,  that  the  court  was  correct  in  its  charge 
-  in  that  particular.    It  is  well  settled,  that  where  a  per- 

son charters  a  vessel  for  a  particular  voyage,  agreeing  to 
furnish  a  full  cargo,  at  specified  rates,  and  fails  to  fur- 
^-  nish  such  cargo,  he  is  answerable  to  the  owner  of  the 

vessel,  for  what  the  vessel  could  have  taken  safely,  had 
\'  a  full  cargo  been  furnished  at  the  specified  rates,  being 

allowed,  however,  what  the  vessel  earned  during  the 
*  .  ^  ^^f.  -.  time  it  *would  have  occupied  to  perform  the 

^  •'  stipulated  voyage.    {Duffie  v.  Hayes,  15  Johns. 

827 ;  Abbott  on  Ship.  411  and  note.) 
The  evidence  in  respect  to  errors  committed  in  the 
^  registering  of  vessels,  and  whether  the  registered  tonnage 

corresponded  with  the  actual  burden  and  capacity  of 
the  vessel  to  carry  cargo,  I  think,  was  correctly  ad- 
mitted; it  was  pertinent  in  respect  to  the  question  of  a 
i  fraudulent  representation  of  the  tonnage  of  the  vessel 

in  question.    It  was  wholly  immaterial,  whether  the 
insurance  officers  in  New  York  refused  or  not  to  insure 
I  a  cargo  for  Ireland,  on  board  of  the  plaintiff's  vessel,  in 

,'  consequence  of  the  smallness  of  her  registered  tonnage. 

The  plaintiff  had  not  stipulated  that  she  had  any  par- 
ticular capacity;  the  evidence  offered,  therefore,  that 
they  did  so  refuse  was  properly  rejected.  The  judgment 
should  be  affirmed. 

Edmonds,  J. — ^1.  There  was  no  error  in  admitting  the 
evidence  as  to  the  common  variance  between  the  regis- 
ter tonnage  and  actual  burden.    It  was  competent,  to 
show  the  circumstances  under  which  the  contract  was 
'  made,  and  was  incompetent  only  on  the  ground  that  the 

;  statement  of  the  tonnage  was  a  warranty,  which  I  will, 

by  and  by,  consider. 
i'  2.  Nor  any  in  excluding  evidence  aa  to  a  vessel  of  140 

r  tons  register  getting  freight,  or  shippers  getting  insur- 

^'  ance  on  her,  as  readily  as  if  190  tons.    These  were  con- 

^  siderations  addressed  to  the  parties  themselves  and  not 


1852J       AsHBURNER  u  Balchen. 

Coocttning  opiuimj  of  Kdmohi)!,  J. 

to  the  court ;  it  was  their  business  to  have  looked  out 
for  that,  and  the  eyidence  could  not  have  changed  the 
contract.  The  legitimate  effect  of  the  evidence  would 
have  beenj  to  let  the  defendants  off,  because  they  had 
made  a  bad  bargain. 

3*  The  objection  that  the  court  excluded  the  evidence 
as  to  the  underwriters  refusing  to  insure,  is  liable  to  the 
same  answer.  The  evidence  tended  merely  to  show 
that  the  defendants  had  made  a  bad  bargain. 

4,  The  statement  of  the  tonnage  of  the  vessel  was 
mere  matter  of  description,  as  much  so  as  the  words  that 
foUowedj  "now  lying  in  the  harbor  of  New  York/' 
*And  I  confess,  I  do  not  comprehend  the  argu-  ^ 
mentj  that  a  representation  which  is  neither  a  ^ 
warranty^  nor  fraudulent,  is  good  ground  of  an  action, 
when  material 

5,  As  to  damages,  the  true  rule  was  laid  down  to  the 
jury ;  for  the  hazard  of  getting  a  return-cargo,  and  what 
might  have  been  made  or  lost  upon  the  return  voyage, 
is  altogether  too  remote  to  enter  into  the  account 
between  these  parties, 

Judgmeiit  af&rmed. 
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Notarial  certificate, — Presentment  a/^d  Notice  of  non-pay- 
menL — Excqptum  to  charge. 

A  nocafy's  oertificftte  ii  Bot  eyidenoe  of  pretentmont,  nnleas  made  penonflHj ; 

it  maj  be  prored,  howerer,  bj  the  derk,  by  whom  the  pretentment  wis 

actually  made. 
A  presentment  at  the  place  designated  by  the  maker,  to  one  who  represents 

himself  to  be  the  party,  is  prhni  fade  good. 
If  the  residence  of  the  indorser  cannot  be  ascertained,  on  diligent  inqniiyy 

notice  of  non-payment  is  dispensed  with* 
Where  a  charge  is  excepted  to,  generally,  an  error  in  one  of  sereral  particii- 

lars,  not  called  to  the  attention  of  the  judge,  will  be  disregarded^  on 

appeal. 

Appeal  from  the  Supreme  Court,  sitting  in  the  first 
district,  where  judgment  had  been  entered  upon  a  verdict 
in  favor  of  the  plaintiff. 

This  was  an  action  of  assumpdt  against  the  defendant, 
as  indorser  of  two  promissory  notes,  made  by  Jacob 
Ferdon,  dated  at  the  city  of  New  York,  and  payable  at 
six  months.  One  of  them,  bearing  date  the  30th  October 
1843,  was  signed,  "Jacob  Ferdon,  tailor,  194  Clinton 
street  f  the  other,  bearing  date  the  18th  November  1843, 
was  signed,  "  Jacob  Ferdon."  The  defendant's  indorse- 
ment was  admitted  to  be  genuine ;  the  only  question,  on 
the  trial,  was,  whether  he  had  been  duly  charged. 

On  the  trial,  before  Kjbnt,  J.,  the  plaintiff,  for  the  pur- 
pose of  charging  the  defendant,  gave  in  evidence  the 
certificates  of  a  notary  public,  of  notice  of  non-payment, 
as  follows  : 

♦  9A7  1      *"^  ^^  hereby  certify,  that  on  the  4th  day  of 
^  May  1844,  a  notice  of  protest  of  the  above- 
mentioned  note  was  served  upon  Garret  M.  Maybee,  an 
212 


pTlWffW?/ 


;^  '  "■     ■"Wf^tt-jr^T^j^THK; 


1852.]  Hunt  v.  Matbbb.  267 

Stetement  of  the  Case. 

indorser  on  the  said  note,  by  putting  the  same  in  the 
po8tK>ffice,  directed  to  him,  who,  after  diligent  search  and 
inquiry,  could  not  be  found." 

"I  do  hereby  certify,  that  on  the  22d  day  of  May  1844, 
a  notice  of  protest  of  the  above-mentioned  note  was 
served  upon  a  clerk  having  charge  of  the  office  of 
(Jarret  M.  Maybee,  the  indorser  of  the  above  note." 

The  plaintiff  having  rested,  the  defendant's  counsel 
moved  for  a  nonsuit,  on  the  grounds : 

1.  That  the  service  of  notice  of  protest  of  the  first 
note,  through  the  post-office,  was  insufficient. 

2.  That  the  certificate  of  the  service  of  the  protest  of 
the  other  note  was  insufficient,  as  ik  did  not  show  that 
the  place  where  the  service  was  made,  was  the  defend- 
ant's place  of  business. 

The  court  refused  to  nonsuit  the  plaintiff^  but  per- 
mitted him  to  give  farther  proof,  to  which  the  defendant 
excepted. 

The  plaintiff  then  proved  by  a  clerk  of  the  notary, 
that  on  the  4th  day  of  May,  when  the  first  note  became 
payable,  he  inquired  of  the  holders,  where  the  indorser 
was  to  be  found ;  they  told  him,  they  did  not  know,  and 
directed  him  to  the  Mechanics'  and  Traders'  Bank,  in 
Grand  street;  he  went  there,  and  inquired  of  its  officers; 
they  were  unable  to  inform  him,  but  referred  him  to  Mr. 
Briggs,  a  grocer  in  Hester  street;  he  then  called  on  " 
Mr.  Briggs,  who  could  not  tell  him  where  the  indorser 
resided  or  did  business,  nor  where  he  was  to  be  found,  and 
could  not  give  information  of  any  one  who  could  tell ; 
that  he  had  previously  looked  in  the  directory,  and 
could  not  find  the  indorser's  name  there,  and  being 
unable  to  obtain  information  of  his  place  of  business  or 
residence,  he  put  the  notice  of  protest  in  the  New  York 
post-office,  directed  to  *Garret  M.  Maybee,  New  _  ^ 
York.  The  witness  also  testified,  that  he  served  *- 
the  notice  of  protest  of  the  note  which  became  payable 
on  the  22d  May  1843,  by  leaving  it,  during  office-hours, 
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at  the  office  kept  by  the  defendant,  with  a  young  man  in 
the  office,  the  defendant  being  absent.  Upon  cross- 
examination,  he  testified,  that  he  did  not,  of  his  own 
knowledge,  know  the  office  was  defendant's ;  that  he  was 
informed,  defendant's  office  was  near  the  dry-dock ;  he 
went  there,  saw  the  defendant's  name  on  a  sign  over  the 
door;  went  in,  and  inquired  of  a  clerk,  if  it  was  defend- 
ant's office,  and  was  told  it  was,  and  he,  thereupon,  left 
the  notice  with  him. 

The  plaintiflFs  also  proved,  that  after  the  protest  of  the 
first  note,  the  defendant  called  at  their  store,  saying  he 
came  at  Ferdon's  request,  to  indorse  for  him  a  new  note 
for  the  balance  due  upon  it ;  that  a  note  was  drawn  for 
him,  which  included  a  further  amount  owing  by  Ferdon, 
the  maker,  and  which  he  had  agreed  should  be  included 
in  the  renewal ;  that  the  defendant  objected  to  indors- 
ing a  new  note,  to  include  this  additional  sum,  but 
pflFered  to  indorse  one  for  the  balance  of  the  old  one, 
and  finally  said,  he  would  defer  indorsing  it,  until  he 
could  see  ihe  maker. 

The  defendant  then  proved  by  the  notary,  that  he  did 
not  personally  make  the  demand  of  payment  of  the 
notes,  nor  give  the  notices  of  protest.  Whereupon,  the 
plaintiff  proved  by  the  notary's  clerk,  that  he  made 
the  demand  of  pajonent.  He  went  to  the  place  desig- 
nated -at  the  foot  of  the  first  note,  a  tailor's  shop,  on 
which  was  a  sign,  with  the  name  of  Jacob  Ferdon ;  and 
there  made  the  demand  upon  a  person  who  said  he  was 
Jacob  Ferdon. 

The  evidence  being  closed  the  defendant's  counsel 
requested  the  court  to  charge  the  jury : 

1.  That  the  question  was,  whether  the.  notary  had 
legally  protested  the  notes,  and  that  he  had  not,  because 
a  protest,  to  be  good,  must  show  that  l:x)th  demand  and 
notice  were  made  and  given  by  him,  personally,  and 
that  they  could  not  be  delegated  to  his  clerk. 

2.  That  the  plaintiffs  having  elected  to  have  the  notes 
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protested  by  a  notary,  they  must  abide  by  their  election^ 
and  could  not  now  shift  their  ground,  and  show  a 
different  notice. 

3,  That  the  service  of  notice  through  the  post-  |-  ^  239 
office,  *between  parties  living  in  the  same  city, 

was  insufficient 

4.  That  the  proof  of  the  service  of  notice  of  the  pro- 
test of  the  second  note  lacked  certainty,  to  bring  it  home 
to  the  defendant 

5.  That  the  fact  whether  these  notices  reached  the 
defendant,  and  whether  the  plaintiff  had  used  due 
diligence  in  the  service  of  the  notices,  were  questions 
for  the  jury. 

6,  That  the  evidence  did  not  show  the  defendant 
charged. 

The  learned  judge  declined  eo  to  charge,  but  instructed 
the  jury  that,  upon  the  evidence,  the  plain tifis  were  enti- 
tle to  recover ;  to  which  the  defendant  excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiffs,  for 
the  amount  due  upon  the  notes,  and  judgment  having 
been  entered  therwn,  the  defendant  took  this  appeal. 

OuUer,  for  the  appellant 

Fimkr,  for  the  respondent 

Watson,  J. — ^As  the  circuit  judge  before  whom  this 
cause  was  tried,  did  not  permit  the  plaintiffs  to  recover 
upon  the  certificates  of  the  notary,  and  the  notices  of 
protest  attached  to  the  same,  but  compelled  them  to 
give  further  proof,  it  is  not  necessary  to  notice  them 
further  than  to  observe,  that  they  were  void,  as  the  pre- 
sentment was  not  made  by  him,  but  by  his  clerk.  This 
power  cannot  be  delegated  to  a  third  person ,  as  is  settled 
in  the  case  of  the  Onondaga  Goujity  Ba^nk  v.  Euk,  {3  Hill 
63).    But  it  is  not  necessary  that  a  notary  should  be 
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^nployed  to  make  the  presentment^  or  to  give  the  notice 
of  protest ;  a  demand  of  payment  by  an  agent  haying  a 
parol  authority,  or  the  mere  possession  of  the  paper  is 
sufficient.  (7  Mass.  486 ;  9  Id.  423,  427 ;  Bcmk  of  UHca  v 
Smithf  18  Johns.  240.)  Notice  of  non-pajrment  may  be 
given  by  a  notary  or  any  person  authorized  for  that 
purpose.  (18  Johns.  230.) 

In  regard  to  the  first  note,  the  evidence  shows,  that 
one  A.  L.  Gomedre,  who  was  a  clerk  in  the  office  of  the 
notary-public,  made  the  demand  of  payment  mentioned 
in  tiie  certificate  of  protest.  The  certificate  which  was 
given  in  evidence,  states  that  on  the  3d  day  of  May  1844 
(the  day  the  note  fell  due),  the  note  was  presented  to  the 
maker  for  payment,  who  said  that  he  could  not  pay  the 
^  same.    *The  witness,  on  his  cross-examination, 

■'  testified,  that  he  did  not  personally  know  the 
maker  of  the  note ;  that  he  went  to  the  place  designated 
in  pencil  at  the  bottom  of  the  note,  and  there  saw  a  per- 
son who  said  he  was  Jacob  Ferdon.  The  note  is  signed 
Jacob  Ferdon,  194  Clinton  street.  No  objection  was 
made  by  the  defendant,  that  the  demand  was  not  made 
at  194  Clinton  street,  that  appearing  to  have  been  taken 
for  granted  by  both  parties  at  the  trial,  but  the  defend- 
ant objected  to  the  reception  of  the  evidence  that  the 
person  inquired  of  by  the  witness  said  he  was  Jacob 
Ferdon.  The  witness  further  testified,  tiiat  the  place 
he  went  to  had  a  sign  up,  with  that  name  on  it,  and  it 
was  a  tailor's  shop. 

This  was  clearly  a  good  demand  of  the  note.  It  was 
made  on  the  day  the  note  fell  due,  at  the  place  the 
maker  had  designated  as  his  place  of  business,  and  of 
the  maker  himself,  if  his  answer  to  the  inquiry  is  to  be 
received  as  evidence ;  and  to  this  I  see  no  objection.  In 
inquiries  in  order  to  ascertain  the  identity  of  the  maker, 
the  inquirer  has  to  be  guided  in  )iis  researches  by  the 
answer  of  the  individual  addressed,  and  these  answers 
should  be  received,  in  the  first  instance,  as  a  part  of  the 
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res  gestss  to  make  out  the  demand.  There  is  no  danger 
of  any  imposition  being  practised  upon  an  indorser,  or 
any  hardship  to  him,  consequent  upon  the  adoption  of 
such  a  rule.  He  is  not  a  stranger  to  the  maker,  and 
when  sued  as  his  indorser,  he  has  but  to  ascertain  from 
him,  whether  a  demand  has  been  made,  and  if  not,  he 
can  produce  him  as  a  witness,  to  show  that  none  has 
been  made.  If  (as  the  witness  swears)  he  made  the  de* 
mand  of  payment  specified  in  the  certificate,  then  he 
must  have  had  possession  of  the  note  at  the  time,  for 
the  certificate  specifies  **  that  the  note  was  presented  for 
payment  to  the  maker  thereofl"  It  also  shows  a  refusal 
to  pay  the  note.  In  the  absence  of  any  proof  to  rebut 
this  evidence,  it  was  sufficient,  to  show  a  demand  of  the 
maker  and  his  refusal  to  pay. 

With  regard  to  tiie  service  of  notice  of  protest  upon 
the  indorser,  it  was  shown  by  the  evidence  of  anotiier 
clerk  in  the  office  of  the  notary,  that  on  the  4th  day  of  * 
May  1844,  he  looked  into  the  directory  of  the  city,  to 
ascertain  the  residence  of  the  *defendant,  but  _  ^ 
could  not  find  his  name  there;  that  he  inquired  '• 
of  the  holders  of  the  note,  where  he  was  to  be  found,  and 
was  told  by  them,  they  did  not  know,  and  referred  him 
to  the  Mechanics'  and  Traders'  Bank,  in  Grand  street; 
that  he  inquired  at  the  bank,  and  the  officers  could  not 
tell  him  where  the  defendant  resided,  or  transacted  busi- 
ness, and  referred  him  to  one  Briggs ;  that  he  called  on 
Briggs,  and  he  could  not  tell  the  defendant's  residence 
or  place  of  business,  or  give  any  information  of  anybody 
that  could  tell ;  that  being  unable  to  obtain  any  infor- 
mation on  the  subject,  either  as  to  defendant's  abode  or 
place  of  business,  he  put  a  notice  of  protest  of  the  note 
in  the  New  York  post-office,  directed  to  Garret  M.  May- 
bee,  New  York. 

There  is  an  indorsement  of  the  payment  of  $101.25 
on  this  note,  on  the  6th  day  of  May  1844.  The  book- 
keeper of  the  plaintiffs  testified,  that  about  the  time  of 
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the  date  of  this  payment,  the  defendant  came  to  the 
plaintiff's  store  to  indorse  a  note  for  the  balance  left  due 
after  the  indorsement,  in  renewal  of  this  note;  that  he 
showed  the  defendant  the  note,  \nth  the  protest  attached 
to  it,  and  that  the  defendant  offered  to  indorse  a  new 
note  for  the  balance  due  on  the  old  one,  but  in  conse- 
quence of  a  new  note  having  been  drawn  up,  including 
$30  or  $40  of  a  bill  of  goods  subsequently  purchased  by 
^  Ferdon,  he  refused  to  indorse  it     Defendant  said  he 

came  there,  at  the  request  of  Ferdon,  to  indorse  a  note 
in  renewal  of  the  first. 

Was  this  due  notice  of  the  dishonor  of  the  note  in 

question  to  the  defendant?    Conceding,  that  the  defend* 

ant  resided  in  the  city  of  New  York,  the  notice  sent 

through  the  post-office  was  not  good.     Cayuga  Oovrnty 

Bank  v.  BmneU,  5  Hill  236 ;  Rawson  v.  Mack,  2  Id.  587.) 

.  It  is  not  contended  by  the  plaintiff'  counsel,  that  if  a 

■^  notice  of  protest  was  necessary,  this  would  be  sufficient, 

but  he  insists,  that  the  evidence  shows  reasonable,  though 

unsuccessful,  diligence  to  ascertain  the  residence  or  place 

('■  of  business  of  the  defendant,  and  that  this  dispensed 

[  with  notice.    It  is  well  settled,  that  where  the  indorser 

has  no  place  of  residence  which  the  reasonable  diligence 

L  of  the  holder  can  enable  him  to  discover,  the  law  dis- 

penses  with  giving  regular  notice.     {Bank  of  VHca  v. 

[:  ^  Bender,  21  Wend.  643;  Lourry  *v.  ScoU,  24  Id 

r  ^^^  J  358 ;  Chitty  on  Bills  286.)    In  this  case,  the  in- 

^  dorser  did  not,  as  the  maker  did,  put  the  number  of  his 

residence  or  place  of  business  to  his  signature,  so  that 

N  the  person  endeavoring  to  serve  notice  upon  him  might 

*  know  where  he  might  be  found.  The  person  who  sought 
to  give  him  notice  first  looked  into  the  directory,  and 
could  not  ascertain  by  that  either  his  place  of  business 
or  residence,  The  holders  of  the  note  directed  him  to 
make  inquiries  at  the  bank,  which  he  did,  and  was 
equally  unsuccessful  there,  as  was  he  also  at  Mr.  Briggs's, 
to  whom  they  referred  him,  and  he  says  he  could  not 

218 


»^flW« 


1852.J  Hunt  v.  Maybbe.  272 

Opinion  of  the  Court,  per  WATsoHf  J« 

find  any  one  who  could  inform  him.  Were  there  no 
other  facts  in  the  case,  I  think,  this  was  reasonable  dili- 
gence, and  dispensed  with  giving  regular  notice  to  the 
defendant  But  the  testimony  of  the  plaintiffs'  book- 
keeper shows,  that  about  the  6th  of  May  1844,  two  days 
after  the  notice  was  sent  through  the  post-office,  he  had 
notice  of  it,  and  oflfered  to  indorse  a  new  note  for  the 
balance  due  on  his  note. 

In  regard  to  the  second  note,  it  is  not  necessary  to 
repeat  what  has  been  said  in  reference  to  the  demand  of 
payment,  as  it  was  made  by  the  same  person  and  in  the 
same  manner  that  the  demand  of  the  first  note  was 
made.  The  only  question  remaining  is,  was  the  notice 
r^ularly  served  upon  the  defendant?  The  witness 
swore,  that  he  made  inquiries  and  was  informed  that 
defendant's  oflSce  was  near  the  dry-dock ;  that  he  went 
there,  and  found  his  name  on  a  sign  over  the  door  of  an 
office,  and  inquired  of  a  clerk  in  it,  if  it  was  Garret  M, 
Maybee's  office,  and  he  said  it  was,  and  that  he  left  the 
notice  of  protest  for  the  defendant  with  his  clerk.  That 
he  did  not  know  of  his  own  knowledge  that  it  was  de- 
fendant's office.  This,  uncontradicted,  was  sufficient 
service  of  the  notice,  and  called  upon  the  defendant  to 
show  that  the  place  where  it  was  served  was  not  his 
place  of  business.  There  was  no  dispute  about  the  facts 
in  regard  to  this  or  the  first  note,  either  as  to  the  ques- 
tion of  diligence  in  ascertaining  the  residence  or  place 
of  business  of  the  defendant,  or  the  notice  of  non-pay- 
ment to  the  indorser.  In  such  a  case,  the  judge  was 
right  in  treating  it  as  a  question  of  law,  and  refusing 
to  charge  as  requested  by  the  defendant,  (Bank  of 
♦DKca  V.  Bender,  21  Wend.  643;  23  Id.  620;  2  ^ 
Hill  588;  3  Wend.  75.)  L     ^^^ 

If  I  am  wrong  as  regards  the  first  note,  the  defendant 
cannot  avail  himself,  under  a  general  exception  made 
by  him,  as  to  the  refusal  to  charge  and  the  charge  itself, 
as  his  second  request  in  regard  to  the  first  note  and 
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nearly  all    in  reference  to  the  second  were   clearly 
wrong. 

Edmonds,  J. — ^The  first  refosal  to  nonsuit  was  merely 
the  exercise  of  the  discretion  of  the  court  in  calling  on 
the  plaintifTs  for  more  proof,  instead  of  turning  them 
out  of  court,  and  it  was  right. 

The  next  objection  was,  as  to  what  the  maker  said 
when  the  note  was  presented.  He  merely  said  he  was 
Ferdon.  This  was  complete  proof,  for  it  was  part  of  the 
res  ff€8t8e,  and  besides,  tiie  objection  is,  that  it  did  not 
prove  his  identity  (which  is  an  objection  as  to  suffi- 
ciency, not  competency),  and  the  evidence  was  offered, 
not  to  prove  identity,  but  merely  aa  part  of  the  maker's 
refusal  to  pay.  There  was  no  error  there,  except  in 
making  the  objection. 

The  remaining  objections  are,  to  the  refusal  to  charge 
and  to  the  charge.  The  exception  is  general  to  both, 
and  unless  all  is  wrong,  it  is  too  general  to  be  available. 

The  first  request  relates  to  the  notary's  making  the 
protest  by  deputy,  and  not  personally.  It  is  of  no  con- 
sequence who  the  protest  is  by.  The  certificate  of  the 
notary  may  be  stricken  out  of  the  case,  and  then  the  evi- 
dence is  by  the  clerk,  that  he  presented  the  note  for  pay- 
ment and  gave  notice  of  non-payment,  and  that  is  enough. 

The  second  request,  that  plaintiff  having  elected  to 
protest  by  notary,  cannot  protest  in  any  other  way,  is 
without  any  support  in  authoriiy  or  principle,  that  I 
am  aware  of. 

The  third  was,  as  to  the  service  of  notice  through  the 
post-office.  This  is  founded  on  the  idea  of  want  of  due 
diligence  in  ascertaining  the  indorser's  residence.  The 
inquiry  was  only  of  the  holders  and  of  the  persons  to 
whom  they  referred  Inm.  It  is  insisted  the  inquiry  ought 
^  -  also  to  have  been  made  of  the  maker.  *One 
•^  objection,  in  this  connection,  is,  that  the  judge 
did  not  submit  the  question  of  due  diligence  to  the  jury. 
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There  was  no  dispute  about  the  &ct3,  and  the  question 
was  therefore  for  the  court  and  not  the  jury.  (1  Pet. 
578;  3  Wend,  75;  1  Cow.  397;  3  Hill  520.)  I  am  in- 
clined to  think,  that  the  judge  erred,  in  ruling  that  dae 
diligence  had  been  used  to  ascertain  the  residence  of  the 
indorser,  and  that  inquiry  ought  to  have  been  made  of 
the  maken  But  it  is  unnecessary  to  decide  that  point, 
because  the  exceptions  are  so  general  as  to  be  of  no 
avail.  All  the  ruling  was  not  wrong,  and,  therdbre, 
the  judgment  ought  to  be  affirmed. 


Judgment  affirmed. 
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Pollock  et  al.  v.  National  Bank  et  al 
BespimsibUiiy  of  Bcmk. — Oow-Mtt. 

A  bftok  which  has  permitted  a  transfer  of  stock,  npon  a  forged  power  of 
attorney,  may  be  compelled  to  issoe  new  certificates,  or  to  pay  the  TaliM 
thereof.! 

The  character  of  a  bill  in  equity,  whether  an  original  or  a  croe»-bi]l,  is  to  be 
determined  l^  the  relief  son^t. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  a  decree  in  equity,  dismissing 
the  plaintiflfe'  bill,  had  been  affirmed,  without  prejudice 
to  the  right  of  action. 

This  was  a  bill  in  equity,  filed  in  the  late  court  of 
chancery  against  the  Bank  of  America,  and  the  National 
Bank,  to  compel  the  latter  to  issue  new  shares  of  stock 
to  the  complainants,  in  lieu  of  certain  shares  which  had 
been  transferred  on  a  forged  power  of  attorney,  tmd  for 
general  relief. 

Prior  to  1842,  the  plaintiflfe'  brother,  Andrew  Pollock, 
had  been  a  clerk  in  the  Bank  of  America.  They  were 
each  the  owners,  vrder  alia,  of  25  shares  of  stock  of  the 
National  Bank.  Their  securities  were  kept  in  a  locked 
pocket-book  and  trunk,  deposited,  in  charge  oi  their 
brother,  in  the  vault  of  the  Bank  of  America;  and  he 
*  o7r  T  h^d  power  to  receive  their  dividends,  *but  not  to 
J  sell.  In  June  and  August  1839,  by  means  of 
forged  powers  of  attorney,  he  sold  and  transferred  the 
plainti^'  stock  in  the  National  Bank,  and  the  certificates 
were  delivered  up  and  cancelled. 

In  1841,  Andrew  Pollock  represented  to  Jarvis  & 

■  And  see  CHuhman  v,  Thajer  Mannfactnring  Jewehy  Co.,  76  N.  T.  865, 
969. 
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Schrymser,  customers  of  the  Bank  of  America,  that  he 
frequently  had  moneys  of  the  plaintiffs  lying  idle,  and 
made  an  arrangement  with  them  to  deposit  such  funds 
to  their  creditj  to  be  repaid,  when  required,  with  interest. 
He  then,  by  false  entries  in  the  books  of  the  bank, 
credited  Jarvis  &  Schrymser  with  various  sums^  amount^ 
ing  to  about  |8000,  upon  which  he  subsequently  obtained 
their  check,  and  drew  the  money  from  the  bank;  he 
also  borrowed  their  checks  for  $8000,  upon  which  he 
received  payment ;  and  subsequently  erased  the  chargeB 
from  the  cash-book,  and  then  fraudulently  returned  the 
checks  to  Jarvis  &  Schrymser. 

In  July  1842,  with  a  part  of  the  money  thus  fraudu- 
lently obtained,  Andrew  Pollock  purchased  50  shares  of 
the  National  Bank,  which  he  caused  to  be  transferred  to 
the  plaintiffs ;  and  then  absconded. 

The  Bank  of  America,  thereupon,  filed  a  hill  in  equity 
against  the  plaintiffs,  the  said  Andrew  Pollock,  and  the 
National  Bank,  stating  the  above  facts;  insisting  that 
the  transfer  of  the  plaintiffs'  original  shares  of  stock,  by 
means  of  the  forged  power  of  attorney,  did  not  divest 
their  title;  and  averring  that  the  bank  had  an  equitable 
right  to  follow  and  claim  the  50  shares  subsequently 
purchased  with  the  funds  thus  fraudulently  obtained 
from  the  bank. 

Pending  that  suit,  the  plaintiffs  filed  the  present  bill 
against  the  Bank  of  America  and  the  National  Bank, 
setting  forth  the  former  bill ;  insisting  that  they  were  en- 
titled to  the  50  shares  of  the  stock  of  the  National 
♦Bank;  and  praying  that  if  it  should  appear  j-  ^  (s^a 
that  the  Bank  of  America  was  entitled  to  them,  ^ 
then  that  the  National  Bank  might  he  decreed  to  deliver 
to  them  the  50  shares  transferred  by  Andrew  Pollock,  by 
means  of  the  forged  power  of  attorney,  or  pay  the  value 
thereof.  In  the  prayer  for  relief^  this  was  denominated 
a  cross-bill. 

The  National  Bank,  by  their  answer,  denied  that  the 
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stock  had  been  transferred  upon  a  forged  power;  and 
insisted  that  having  but  a  limited  number  of  shares,  all 
of  which  had  been  subscribed  and  issued,  it  had  no 
authority  to  issue  any  shares  to  the  plaintiff ;  and  was 
not  liable  for  losses  to  stockholders  resulting  from  irregu- 
lar transfers  of  stock. 

On  a  hearing,  upon  the  pleadings  and  proofs,  before 
the  late  assistant  vice-chancellor  Robertson,  the  plain- 
tiff' bill  was  dismissed ;  and  on  a  rehearing  before  the 
general  term  of  the  supreme  court,  to  which  the  cause 
had  been  transferred,  his  decree  was  affirmed,  without 
prejudice  to  the  plainti£&'  right  of  action;  the  latter^ 
thereupon,  appealed  to  this  court. 

(yCbnor,  for  the  appellants, 

Sandford,  for  the  respondents. 

♦  97ft  1      *GrARDiNEE,  J.— The  Missos  Pollock  were  the 
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the  National  Bank,  standing  in  their  names  on  the  books 
of  that  institution,  with  the  certificates,  the  evidence  of 
their  title,  in  their  possession.  This  stock  was  subse- 
quently transferred  from  their  names  to  the  names  of 
other  persons,  by  the  permission  of  the  bank,  which 
received  and  cancelled  the  original  certificates,  and  has 
ever  since  refused  to  pay  dividends  to  the  complainants, 
or  in  any  way  to  recognise  them  as  stockholders  in  the 
institution,  and  denied  their  title  to,  or  any  interest  in, 
the  capital  stock  of  the  bank.  All  this  has  been  done, 
without  any  authority  or  assent,  express  or  implied,  upon 
the  part  of  the  true  owners ;  and  the  question  is,  are  they 
entitled  to  any  relief? 

It  is  said,  that  inasmuch  as  the  transfer  was  made  by 
virtue  of  a  forged  power  of  attorney,  the  stock  is  still 
the  property  of  the  complainants.    But  a  title  to  stocky 
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in  the  abstract,  withoiit  any  legal  evidence  of  such  title, 
without  the  power  of  sale,  or  of  obtaining  dividends,  is 
not  the  ownership  which  the  complainants  once  pos- 
sessed, and  of  which  they  have  been  deprived  by  the 
agents  of  the  bank.  They  held  certificates ;  these  the 
bank  have  cancelled,  and  instead  of  issuing  new  ones  to 
the  complainants,  it  denies  their  right  altogether.  It 
was  said,  that  there  was  no  proof  that  the  power  of 
attorney  was  forged;  but  the  answer  is,  that  the 
♦original  title  of  the  Misses  Pollock  is  admitted,  _^ 
and  if  the  bank  sets  up  a  title  derived  from  them,  ^ 
in  bar  of  their  claim,  it  must  be  proved.  The  affirma- 
tive of  the  issue  is  with  the  respondent 

The  technical  objection  as  to  the  form  of  the  remedy 
is  not  well  founded.  This  is  not  a  cross-bill,  in  any  sense. 
The  complainants  seek  affirmative  relief,  which  the  bank 
refuses,  upon  the  ground  that  the  complainants  have  no 
claim  to  any  stock,  but  have  duly  parted  with  all  their 
title.  I  think,  the  bank  is  bound  to  issue  new  certifi- 
cates, and  account  for  the  dividends,  or  if,  upon  inquiry, 
it  should  be  ascertained  that  it  has  no  stock  which  it  can 
transfer  to  the  names  of  the  complainants,  then  it  should 
pay  to  them  the  value  of  the  shares  owned  by  them, 
according  to  the  prayer  of  the  bill.  The  decree  of  the 
supreme  court  should  be  reversed,  and  a  decree  made  in 
accordance  with  the  prayer  of  the  complainants'  bill. 

Wellis,  J.  (DisienHng.) — ^There  is  no  aspect  in  which 
the  appellants,  in  the  present  state  of  the  pleadings  and 
proofe,  are  entitled  to  any  relief  against  the  respondents. 
The  prayer  of  the  bill  is,  that  the  appellants  be  decreed 
entitled  to  fifty  shares  of  the  capital  stock  of  the  Na- 
tional Bank,  and  that  the  fifty  shares  of  stock  standing 
on  the  books  of  the  bank  in  their  names,  at  the  time  of 
the  filing  of  the  bill,  may  be  decreed  to  belong  to  them ; 
or,  in  case  the  Bank  of  America  should  be  decreed  to  be 
entitled  to  said  fifty  shares,  that  then  the  said  National 
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Bank  be  decreed  to  deliver  to  each  of  the  complainants 
twenty-five  shares  of  their  capital  stock,  or  to  pay  them 
the  value  thereof. 

There  has  been  a  decree  in  the  suit  brought  by  the 
Bank  of  America  against  these  appellants  and  others, 
which  adjudges  the  plaintiffs  in  that  suit  entitled  to  the 
last-mentioned  fifty  shares  of  stock,  together  with,  the 
dividends  which  had  accrued  thereon,  after  the  same  had 
*  ooA  -1  been  transferred  to  the  appellants,  *and  requir- 
-'  ing  the  said  appellants  to  assign  and  transfer 
the  same  to  the  plaintifif  therein,  the  Bank  of  America. 

On  what  ground,  then,  can  the  appellants  ask  to  havo 
the  National  Bank  either  furnish  them  with  an  equal 
number  of  shares  of  stock,  or  pay  them  the  value 
thereof?  They  were  the  owners  of  fifty  shares  of  stock  in 
that  bank,  which  they  allege  was  sold  and  transferred 
in  their  names,  by  their  brother,  Andrew  Pollock,  upon 
a  forged  power  of  attorney.  Admitting  this  was  the 
case,  they  are  still  the  owners  of  those  fifty  shares,  and 
are  entitled  to  receive  the  dividends  payable  thereon, 
unless  they  have  in  some  way  ratified  the  sale,  which 
they  deny.  They  could  not  be  deprived  of  them,  with- 
out their  consent,  or  by  due  process  of  law.  If  the 
National  Bank  has  refused  or  shall  refuse  to  pay  over  to 
the  appellants  any  dividends  that  may  have  accrued  upon 
it,  I  see  no  difficulty  in  their  sustaining  an  action  at 
law,  as  for  money  had  and  received  by  the  bank  to  their 
use.  If  it  is  important  for  the  appellants  to  have  the 
stock  stand  in  their  names  upon  the  books  of  the  bank, 
and  it  becomes  necessary  to  invoke  the  equitable  power 
of  the  court  to  efiect  that  object,  either  by  having  the 
transfers  or  assignments  fraudulently  made  of  the  same, 
in  their  names,  by  Andrew  Pollock,  declared  void,  or  by 
compelling  a  re-assignment  thereof  to  them,  by  their 
claiming  to  hold  the  stock,  and  have  the  same  registered 
by  the  bank  in  their  name,  or  in  any  other  way  to  be 
re-instated  the  apparent  as  well  as  the  real  owners  of 
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such  stock,  the  persons  to  whom  the  same  was  assigned 
or  who  claim  title  thereto  through  such  fraudulent 
assignments  or  transfers,  are^  of  all  others,  most  inter- 
ested, and  have  the  best  right  to  be  heard,  before  the 
court  can  make  any  order  or  give  any  judgment  in  the 
premises.  Without  having  those  persons  before  them  as 
parties,  it  would  be  manifestly  improper,  to  give  any 
judgment  in  the  premises,  which  would  afford  the 
appellants  any  relief.  Indeed,  it  could  not  be  done, 
without  at  the  same  time,  seriously  affecting  the  pur- 
chaser of  the  stock  in  question. 

It  does  not  appear,  that  the  respondents  have  done 
any  act  of  which  the  appellants  have  a  right  to  com- 
plain. The  wrong,  if  any,  which  has  been  done,  was 
committed  by  Andrew  Pollock  *in  transferring  ^ 
the  stock  without  authority;  and  in  this  the  pur-  '■ 
chasers  from  him,  as  the  appellants'  agent  or  attorney, 
must,  of  course,  be  the  greatest  sufferers ;  for  they  have 
bought  without  acquiring  title  to  that  which  they  pur- 
chased, and  have  consequently  lost  whatever  they  paid 
for  it  But  the  bank,  I  repeat,  has  done  nothing  worthy 
of  blame ;  it  could  have  no  legal  interest  in  the  ques- 
tion as  to  who  were  the  owners  of  the  stock  in  question. 
Upon  a  transfer  of  any  of  its  stock,  it  was  its  duty  to  regis- 
ter it  in  the  name  of  the  transferree ;  and  it  would  be  a 
monstrous  doctrine,  to  hold  it  responsible,  in  any  event, 
for  the  genuineness  or  validity  of  such  transfer,  where 
good  faith  has  been  observed  by  its  managing  oflBcers. 

The  bill  is  not  adapted  to  the  relief  which  the  appel- 
lants are  entitled  to,  if  any,  either  in  its  firame,  prayer 
or  parties  defendants ;  and  there  is,  as  it  seems  to  me,  an 
entire  absence  of  equity  as  against  the  respondents.  For 
these  reasons,  as  well  as  those  assigned  by  the  supreme 
court,  the  judgment  should  be  affirmed. 

Decree  reversed,  and  a  decree  made  in  favor  of 
the  plaintiffs,  in  accordance  with  the  prayer 
of  their  bill. 
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Black  v.  Caffb. 
BiU  of  excha/nge  as  evidence  under  the  money  c<ywnte. 

In  an  action  by  the  indorsee  of  a  bill  of  exchange  against  die  aooeptor,  tiia 
bill  maj  be  giTen  in  eTidencey  nnder  the  monej  counts,  where  a  oopj  haa 
been  senred  with  the  declaration. 

Writ  of  Error  to  the  Supreme  Court,  sitting  in  the 
first  district,  where  a  judgment  of  the  Superior  Court  of 
the  city  of  New  York  had  been  aflSrmed. 

This  was  an  action  of  oBsmnpsU  against  Michel  Caffe, 
as  acceptor  of  three  bills  of  exchange,  drawn  upon  >>im 
by  F.  Vatin,  Jr.  &  Co.,  of  St.  Quentin,  in  France.  The 
plaintiff  was  the  indorsee  of  the  bills. 
*  9A9  1  *'^^^  plaintiff  commenced  suit,  by  the  filing 
^  and  service  of  a  declaration  containing  the  com- 
mon money  counts,  on  which  was  indorsed  a  copy  of 
the  bills  in  question,  with  a  notice  '^  that  the  following 
were  copies  of  the  bills  oi  exchange  upon  which  this 
action  is  brought,  and  which  will  be  given  in  evidence 
under  the  money  counts  contained  in  the  within  decla- 
tion,  and  are  the  only  causes  of  action  ou  which  the 
plaintiff  relies  in  this  suij."  The  bills  were  in  the 
French  language.  The  defendant  pleaded  the  general 
issue. 

Upon  the  trial,  the  bills  were  given  in  evidence,  the 
aignatures  of  the  various  parties  being  admitted ;  where- 
upon the  defendant's  counsel  moved  for  a  nonsuit,  upon 
the  grounds : 

1.  That  the  statute  authorizing  a  plaintiff  to  declare 
upon  the  money  counts,  and  give  a  bill  of  exchange  in 
evidence,  where  a  copy  of  it  had  been  served  on  the 
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defendant  with  the  declaration,  did  not  apply  in  this 
case. 

2.  That  if  such  statute  did  apply,  yet,  as  the  copies  of 
the  bills  served  with  the  declaration  were  in  the  French 
language,  it  was  not  a  compliance  with  the  statute :  that 
the  copies  served,  not  being  in  the  English  language, 
were  to  be  regarded  as  if  no  copies  had  teen  served  with 
the  declaration : 

3.  That  the  bills  in  question  *were  not  evi-  ^  ^ 
dence  of  money  lent  or  advanced  by  the  plain-  ^ 

tiflF,  or  paid,  laid  out  or  expended  by  the  plaintiflF,  to  the 
use  of  defendant,  nor  of  money  had  and  received  by  the 
defendant  to  the  plaintiff's  use,  nor  an  account  stated. 

The  court  denied  the  motion  for  a  nonsuit,  and  the 
defendant's  counsel  excepted.  A  verdict  was,  thereupon, 
rendered  in  favor  of  the  plaintiff;  which  was  sustained 
by  the  superior  court,  at  general  term ;  and  the  judg- 
ment having  been  affirmed  by  the  supreme  court,  on 
error,  with  double  costs,  the  defendant  sued  out  this  writ. 

MiUer,  for  the  plaintiff  in  error, 

DUtoUy  for  the  defendant  in  error. 

*JoHNSON,  J. — ^The  plaintiff  was  indorsee  of  ^  ^ 
three  bills  of  exchange,  accepted  by  the  defend-  '■ 
ant,  and  declared  against  the  defendant  upon  the  com- 
mon money  counts,  annexing  to  the  declaration  copies 
of  the  three  bills,  with  a  notice  that  the  same  would  be 
given  in  evidence,  and  were  the  only  causes  of  action 
relied  on  by  the  plaintiff.  Upon  the  trial,  the  qu^tion 
was  raised,  whether  the  plaintiff  could  recover  in  this 
form,  and  the  courts  below  having  held  the  defendant 
liable,  the  question  is  now  brought  here  upon  writ  of 
error. 

I  am  satisfied  that,  upon  a  fair  construction  of  the 
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several  statutes  relative  to  suits  on  bills  of  exchange  and 
promissory  notes,  this  action  can  be  maintained,  irre- 
spective of  the  question  as  to  the  rule  at  common  law* 
The  statutes  were  intended  to  introduce  a  system  of 
more  easy  pleading,  in  this  very  common  class  of  actions, 
and  as  the  mischief  extended  to  every  sort  of  action  on 
bills  of  exchange  and  promissory  notes,  where  special 
counts  were  necessary,  and  as  there  is  no  reason  for 
allowing  the  new  mode  of  pleading  in  certain  cases,  and 
disallowing  it  in  others,  cmd  especially,  not  in  the  case 
of  suits  against  a  single  party  to  a  bill,  in  which  case,  if 
in  any,  no  inconvenience  can  arise  from  allowing  the 
short  method  of  pleading,  we  ought  not,  I  think,  to  be 
astute,  to  exclude  the  case  from  the  purview  of  the 
statute,  unless  we  are  compelled  to  do  so  by  its  clear 
language. 

The  act  of  1832  (o.  276),  in  its  first  section,  provided, 
"  It  shall  be  lawful  for  the  holder  of  any  bill  of  exchange 
or  promissory  note,  hereafter  to  be  made,  to  include  all 
the  parties  in  one  action."  The  bills  of  exchange  and 
promissory  notes  referred  to  in  the  act  are  those  thereafter 
to  be  made.  The  third  section  read  as  follows:  "The 
*  9QK  T  plaintiff  in  any  such  action,  and  in  all  *other 
■■  actions  on  bills  of  exchange  and  promissory 
notes,  may  declare  upon  the  money  counts  alone;  and 
any  such  bill  or  note  may  be  given  in  evidence  under 
the  money  counts,  in  all  cases  where  a  copy  of  the  bill 
or  note  shall  have  been  served  with  the  declaration." 
This  section  was  modified  by  ch.  93  of  the  laws  of  1837 
as  follows:  "The  plaintiff  in  any  such  action  may  de- 
f :  clare  on  the  money  counts  alone,  and  every  such  bill  or 

J".  '  note  may  be  given  in  evidence  under  the  money  counts, 

in  all  cases  where  a  copy  shall  have  been  served  with  the 
declaration;"  which  service  might  be  proved  by  sug- 
gestion on  the  circuit  roll. 

The  section,  as  it  stands  thus  amended,  contains,  in 
the  first  place,  a  rule  of  pleading  for  actions  against  all 
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parties  to  a  note  or  bill.  In  the  next  place,  it  contains  a 
rule  of  evidence,  which  relates  not  to  that  new  species  of 
action  alone,  but  which  is  declared  concerning  eoery  mch 
biU  or  note;  and  looking  back  at  the  first  section  of  the 
act  of  1832,  we  see,  that  the  kind  of  bills  and  notes 
referred  to  are  those  made  after  the  making  of  that  act 
The  section  then  in  reference  to  all  such  bills  or  notes 
provides,  that  they  may  be  given  in  evidence  under  the 
common  money  counts ;  this  is  all  that  is  necessary  to 
cover  the  case  before  us.  Where  parties  were  to  be 
joined,  who  could  not  be  joined  at  common  law,  a  new 
rule  of  declaring  was  needed,  and  is  provided  by  the 
first  part  of  the  section.  In  this  case,  no  new  mode  of 
declaring  was  necessary,  to  accomplish  the  purpose  of  the 
statute,  which  is  completely  attained  by  the  provision 
that  the  bill  or  note  may  be  given  in  evidence  under  the 
common  counts,  under  the  limitations  which  the  section 
specifies. 

In  the  case  of  MiUer  v.  McCagg  (4  Hill  35),  some  ex- 
pressions of  Bronson,  J.,  who  delivered  the  opinion  of 
the  court,  seem  to  conflict  with  the  view  before  stated, 
but  the  point  we  are  considering  is  not  alluded  to,  and 
the  remarks  in  question  are  confined  to  the  statutory 
action  provided  by  the  acts  of  1832  and  1837,  and  not  to 
the  rule  of  evidence  contained  in  the  third  section. 
Moreover,  the  question  in  that  case  arose  upon  a  motion 
for  an  order  that  one  defendant  should  be  allowed  to 
examine  his  co-defendant  on  the  trial,  and  it  was  entirely 
clear,  that  the  *motion  must  be  denied,  whatever  _  ^ 
view  might  be  taken  of  the  question,  whether  the  '■ 
action  came  within  the  purview  of  the  statute.  Under 
these  circumstances,  the  case  cannot  be  considered  to 
decide  anything  on  that  point. 

Butler  V.  Rawson  (1  Denio  105)  was  an  action  on  a 
joint  and  Several  promissory  note  signed  by  two  per- 
sons, one  adding  "  surety"  to  his  signature.  The  decla- 
ration was  the  common  money  counts,  and  a  copy  of  the 
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note  had  been  served.    The  question  mainly  consideredi 
f]  is,  whether,  at  common  law,  a  recovery  could  be  had 

against  the  surety,  under  the  common  counts.  The 
other  question  is  dismissed  with  the  observation,  that 
the  statutes  (1832,  1837)  only  apply  to  cases  where 
different  parties,  as  makers  und  indorsers,  drawers  and 
acceptors,  are  joined  in  one  action.  This  remark  was 
obviously  based  upon  the  examination  which  had  been 
given  to  the  point  in  MUler  v.  McCagg^  where  the  ques^ 
tion  did  not  arise,  and  was  not  carefully  considered. 
Balcom  v.  Woodruff  (7  Barb.  13)  arose  upon  the  same 
state  of  facts.  The  decision  is  placed  upon  the  authority 
of  BuUer  v.  Rawson,  and  follows  that  case;  the  court 
re-examine  the  question  as  it  stood  at  common  law,  and 
|s  arrive  at  the  conclusion,  that  the  decision  was  correct  on 

that  ground,  but  do  not  advert  to  the  question  upon 
the  facts. 
The  view  we  take  of  the  true  construction  of  the 
^  amended  third  section  of  the  act  of  1832  is  likewise 

^ v.,  strengthened  by  ch.  24  of  the  laws  of  1845,  which  pro- 

i  vides,  that  whenever  a  suit  shall  be  brought  upon  a  bill 

\y  or  note,  according  to  the  act  of  1832,  as  amended,  and 

^  inaU  other  actions  upon  bills  of  exchange  and  promissory 

f^  notes,  an  entry  of  a  copy  of  the  bill  or  note  on  the  copy 

t  of  pleadings  furnished  to  the  court  upon  the  trial,  with 

a  suggestion  of  the  service  thereof  on  the  defendants, 
shall  be  primd  fade  evidence  of  such  service.  Unless 
the  act  is  to  be  construed  as  we  have  stated,  there  is  no 
possible  purpose  for  which  it  could  be  needful,  in  other 
actions  on  bUls  or  notes,  to  prove  that  a  copy  of  the  note 
had  been  served  with  the  declaration.  This  act,  there- 
fore, affords  a  strong  implication  in  £avor  of  that  con- 
struction. We  think,  that  the  judgment  below  should 
be  affirmed. 

»  007  1      *Edmoni)S,  J.— When  this  case  was  before  ub 
J  in  the  court  below,  we  considered  the  law  vwy 
232 


h 


1852.  Black  v.  Cafpb.  287 

Concarring  opinioii  of  Edkohds,  J. 

well  settled  by  a  long  current  of  authorities  and  by 
uniform  practice,  that  assumpsit  for  money  had  and 
received  would  lie,  by  the  holder  of  a  bill  of  exchange 
against  the  acceptor ;  that  there  was  direct  privity  of 
contract  between  them ;  and  that  the  bill  and  its  accept- 
ance was  a  transfer  to  the  holder  of  so  much  money  of 
the  drawer  in  the  acceptor's  hands.  If  authorities  are 
necessarj'',  they  will  be  found  in  our  court  of  errors,  in 
Henschd  v.  Mafder,  3  Denio  430 ;  in  the  United  States 
supreme  court,  in  Baborg  v.  Peyton,  2  Wheat.  386  j  in 
the  English  courts,  in  TaUoek  v.  Harris^  3  T.  R.  174,  &c. 
Indeed,  we  considered  the  question  so  well  settled,  that 
we  could  not  look  upon  the  defence  as  anything  but 
vexatious,  and  interposed  merely  for  delay,  and  we, 
therefore,  gave  double  costs.  The  judgment  ought  to 
be  affirmed. 

KuQGLES,  0.  J. — ^The  bill  might  have  been  given  in 
evidence  under  the  money  counts,  without  the  aid  of 
the  statutes  on  this  subject.  {Henaehel  v.  Mahler^  3  Denio 
428,  430;  Hays  v.  PMps,  1  Sandf.  67,  and  the  authori- 
ties cited  in  tiiese  cases.^ 

Judgment  affirmed. 

I  Pnrdj  V.  Venniljft,  8  N.  Y.  846.  And  we  Spear  v.  MyerB,  6  Baih^ 
449. 
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WiKTBR  V.  CoiT  and  another. 


1^   '  Bights  of  f  odors. 

k   - 

Where  goods  are  shipped  to  a  factor  for  sale,  with  a  letter  directing  him  t» 
insure,  and  informing  him  of  a  draft  on  acconnt  of  the  proceeds,  he  aoqnires 
no  lien,  nntil  an  acceptance  of  the  consignment,  npon  the  terms  of  the  letter. 

A  factor  acquires  no  lien  for  his  general  halance,  nntil  the  property  is  actoallj 
|;  received,  unless  in  porsnance  of  an  agreement  expressed  or  neoessarilj 

implied. 


Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  a  judgment  of  the  Superior 
Court  of  the  city  of  New  York,  in  favor  of  the  plaintiff, 
had  been  afl&rmed,  on  error. 

This  was  an  action  of  replevin  for  ninety-four  bales 
of  cotton,  brought  by  John  G.  Winter,  the  plaintiflF,  as 
mortgagee  of  John  Hunter,  against  the  firm  of  Henry 
Coit  &  Co.,  merchants  in  New  York. 

In  January  1844,  John  Hunter,  a  resident  of  Colum- 
J  i  bus,  in  Georgia,  consigned  a  quantity  of  cotton  to  the 

defendants  for  sale,  under  an  arrangement  that  he  might 
draw  on- them  for  three-fourths  of  its  cost  at  Columbus. 
They  had  accepted  his  bills  for  an  amount,  which  on  the 
8th  March  1844,  at  the  prices  paid  by  him,  would  leave 
a  balance  in  his  favor  of  $674.97.  Most  of  the  cotton 
was  then  unsold. . 

On  the  5th  and  7th  March  1844,  Hunter  purchased 
the  94  bales  in  question,  with  funds  obtained  fix>m  the 
plaintiflF,  upon  the  promise  of  a  bill  upon  the  defendants 
for  the  amount.  The  cotton  was  shipped  on  the  8th; 
and  on  the  same  day,  Hunter  drew  a  bill  upon  the  de- 
fendants, payable  to  his  own  order,  at  sixty  days'  sights 
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for  $3500^  which  he  indorsed  and  delivered  to  the  plain- 
tiff.   *At  the  same  time,  he  notified  the  defend-  _  ^ 
ants,  by  letter,  of  the  consignment,  instructed  '• 
them  to  insure  at  $45  per  bale  on  his  account,  and 
informed  them  of  the  draft  for  |3500. 

The  bill  was  protested  for  non-acceptance,  and  on  its 
return,  in  conformity  to  the  expressed  wishes  of  the 
defendants,  that  he  would  draw  at  ninety  instead  of  sixty 
days,  Hunter  drew  another  bill  for  the  same  amount 
at  ninety  days'  sight. 

Subsequently,  in  conformity  to  instructions,  not  to 
draw  for  more  than  three-fourths  of  the  amount  of  ship- 
ments, he  drew  another  bill  against  the  same  consign- 
ment, for  $2400,  at  ninety  days,  and  delivered  it  to  the 
plaintiff;  and  at  the  same  time,  gave  the  latter  a  chattel- 
mortgage  upon  the  cotton,  then  in  transit,  to  be  void 
on  the  acceptance  and  payment  of  the  last-mentioned 
bill.  *He  simultaneously  delivered  to  the  plain-  _  ^ 
tiff's  agent,  a  letter  addressed  to  the  defendants,  '■ 
informing  them  of  the  draft,  and  of  the  mortgage  to 
Winter  to  secure  its  payment. 

On  the  2d  April  1844,  the  draft  was  presented  to  the 
defendants  for  acceptance,  with  Hunter's  letter.  The  de- 
fendants refused  to  accept,  saying  that  Hunter  had  no 
right  to  overdraw  his  account.  The  plaintiff's  agent, 
then,  demanded  the  cotton ;  it  had  not  arrived,  but  the 
defendants  said  they  would  not  deliver  it,  on  arrival. 
After  the  arrival  of  the  cotton,  there  was  another  de- 
mand, *and  refusal,  either  to  accept  the  draft  ^  ^  ^^ 
or  deliver  the  cotton,  the  defendant  Coit  deny-  '■ 
ing  Hunter's  right  to  assign,  as  he  never  drew  against 
specific  shipments.  The  mortgage  was  received  at  New 
York  on  the  11th  April,  and  on  the  12th,  the  cotton  was 
replevied.  It  was  admitted,  on  the  trial,  that  the  charges 
paid  by  the  defendants  upon  the  consignment  were 
1431.08,  and  that  their  customary  commissions  for  sell- 
ing the  same  would  be  $75. 
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These  facts  having  been  proved,  the  plaintiflF  rested; 
whereupon,  the  defendants'  counsel  moved  for  a  nonsuit, 
on  the  following  grounds  : 

1.  That  replevin  could  not  be  sustained  by  the  plain- 
tiff, against  the  defendants,  under  the  circumstances  of 
the  case : 

2.  That  the  defendants,  at  all  events,  had  a  lien  upon 
the  cotton,  at  the  time  when  the  action  was  commenced, 
for  the  expenses  paid  by  them  thereon  and  their  com- 
missions, which  the  plaintiff  was  bound  to  tender  to 
them,  as  a  condition  precedent  to  his  right  to  the  posses- 
sion of  the  cotton,  and  which  had  not  been  done. 

The  learned  judge  before  whom  the  case  was  tried 
(Jones,  C.  J.)  denied  the  motion  for  a  nonsuit,  and  the 
defendants  took  an  exception. 

It  was  then  shown  by  the  defendants,  that  their  accept- 
ances, at  the  time  they  received  the  bill  of  lading  of  the 
,94  bales  of  cotton,  would  exceed  by  $5000  the  amount 
realized  from  previous  consignments,  after  deducting  ex- 
penses and  charges;  and  that  the  price  of  cotton  was 
continually  falling  from  the  8th  March  to  the  2d  April 
'■  1844. 

The  testimony  being  closed,  the  defendants'  counsel 
requested  the  court  to  charge  the  jury  : 
y  1.  That  the  mortgage  given  by  Himter  to  the  plaintiff, 

[ .  unaccompanied  by  possession  or  delivery  of  bills  of  lad- 

ing, did  not  vest  in  him  the  title,  so  as  to  enable  him  to 
^  bring  the  present  action. 

;  2.  That  Hunter  could  convey  no  title  to  the  plaintiff, 

h^  beyond  what  he  himself  possessed. 

tt  S.  That  as  soon  as  the  cotton  in  question  was  placed 

f  f-  in  a  course  of  conveyance  to  the  defendants,  their  lien 

;  ^  attached  for  the  balance  of  their  *general  account 

'p  ^    i  against  the  shipper,  and  when  it  reached  Butts, 

Ef  the  (intermediate)  consignee,  at  Apalachicola,  it  reached 

y  the  possession  of  the  defendants. 

f  4  That  the  defendants,  at  all  events,  had  a  lien  on  the 
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cotton  for  their  expenses,  advances  and  commissions 
tiiereon,  which  the  plaintifiF  should  have  paid  or  ten- 
dered, as  a  condition  precedent  to  his  right  of  action. 

The  learned  chief  justice,  without  answering  specifi- 
cally the  defendants  points,  charged  the  jury,  that  the 
cotton,  at  the  time  ofits  original  shipment,  was  shown  to 
helong  to  John  Hunter,  and  to  have  been  shipped  ac- 
cording to  the  bills  of  lading,  invoices  and  letters  of 
shipment  given  in  evidence,  and  if  the  jury  should  find 
that  the  same  was  shipped  to  the  defendants  as  a  con- 
signment on  account  of  Hunter,  to  them,  as  his  factors, 
accompanied  with  advice  of  a  draft  and  order  to  insure, 
and  not  with  intent  of  transferring  to  them  the  property 
of  the  cotton,  or  on  any  agreement  to  consign  t^e  same 
to  them  in  payment  or  security  of  any  previous  debt 
owing  by  Hunter  to  the  defendants,  then  that,  in  judg- 
ment of  law,  the  cotton  remained  subject  to  the  disposal 
of  Hunter,  until  it  should  have  come  to  the  actual  pos- 
session of  the  defendants,  unless  they  should  have  ac- 
tually accepted  the  consignment,  according  to  the  letter 
of  consignment.  That  if,  before  such  acceptance,  and 
before  the  cotton  should  actually  have  come  to  the  pos- 
session of  the  defendants.  Hunter  mortgaged  it  to  the 
plaintiff,  for  the  consideration  of  the  moneys  advanced 
for  its  purchase,  or  to  secure  the  same,  then  such  mort- 
gage gave  the  plaintiff  the  right  to  demand  the  cotton, 
if  the  draft,  by  the  mortgage  intended  to  be  secured,  was 
not  accepted,  and  the  mortgage  was  a  valid  title  for  the 
plaintiff,  if  asserted  by  him  with  reasonable  diligence. 
That  if  the  charges  of  insurance,  freight,  cartage,  labor, 
storage  and  fire  insurance  were  incurred,  after  the  de- 
fendants had  declined  the  consignment,  on  the  terms 
expressed  iu  the  letters  of  shipment,  and  if,  on  being 
apprised  of  the  plaintiff's  claim  to  the  cotton,  the  defend- 
ants put  themselves  on  the  denial  of  his  right,  and  did 
not  set  up  their  lien  for  such  charges,  but  claimed  the 
property  in  hostility  to  the  title  of  Hunter,, and  of  the 
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plaintiff  under  the  mortgage,  then  the  defendants  had 
no  right  to  detain  the  cotton  for  the  charges.  That  if, 
^  -  upon  the  matters  so  submitted  *to  them,  the  jury 
■'  should  find,  that  the  cotton  was  shipped  as  a 
consignment,  as  claimed  by  the  plaintiff,  and  that  the 
defendants  did  not  accept  of  the  consignment,  according 
to  such  terms  of  shipment,  and  that  Hunter  made  the 
mortgage,  before  any  acceptance  by  the  defendants  of  the 
consignment  or  actual  possession  of  the  cotton  by  them, 
and  that  the  mortgage  was  for  such  consideration,  and  if 
the  draft  therein  mentioned  was  not  accepted,  upon  due 
presentment,  and  if  the  title  of  the  plaintiff  was  asserted, 
without  unnecessary  delay,  then  the  plaintiff  was  enti- 
tled to  recover,  unless  the  defendant  could  establish  a 
lien  for  the  charges;  otherewise,  the  defendants  were 
entitled  to  recover.  If,  on  these  points,  the  jury  should 
find  for  the  plaintiff,  then,  if  the  charges  for  insurance, 
freight,  &c.,  were  incurred  by  the  defendants,  after  they 
had  declined  the  assignment  as  aforesaid,  and  if,  on  being 
apprised  of  the  plaintiff's  claim,  they  put  themselves  on 
the  denial  of  the  plaintiff's  right,  and  did  not  set  up  their 
lien  for  such  charges,  but  claimed  the  cotton  in  hostility 
to  th^  title  of  Hunter,  and  of  the  plaintiff  under  the  mort- 
gage, then  the  defendants  had  not  made  out  any  defence 
on  the  ground  of  lien,  and  were  not,  on  this  ground, 
entitled  to  a  verdict,  but  otherwise  they  were  so  entitled. 
The  defendants'  counsel  excepted  to  each  of  the  pro- 
positions in  the  charge,  and  to  the  omission  to  charge  as 
requested.  There  was  a  verdict  for  the  plaintiff;  and 
on  argument  of  the  exceptions  before  the  general  term 
of  the  superior  court,  they  were  overruled,  and  judgment 
given  in  favor  of  the  plaintiff;  which  having  been 
I  affirmed  by  the  supreme  court,  on  error,  the  defendants 

took  this  appeal. 

Ncyyes,  for  the  appellants^ 


i^ 


Lord,  for  the  respondent. 
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Johnson,  J. — ^The  jury  wore  properly  instructed  as  to 
the  waiver  of  the  defendants'  lien  for  thoir  charges  for 
insurance,  *freight,  cartage,  labor,  storage  and  _  ^ 
fire  insurance,  that  if  on  being  apprised  of  the  '• 
plaintiff's  claim,  they  put  themselves,  not  upon  their 
lien,  but  only  upon  the  denial  of  the  plaintiff's  right, 
they  could  now  assume  a  different  ground.  {Holbrook  v. 
Wrigkt,  24  Wend.  169.) 

The  jury  were  likewise  instructed,  that  if  the  cotton 
in  question  was  consigned  to  the  defendants  as  Hunter'^ 
fitctors,  with  advice  of  a  draft,  and  directions  to  insure, 
and  not  with  intent  of  transferring  to  them  the  property 
in  the  cotton,  or  on  any  agreement  to  consign  the  same 
to  them  in  payment  of,  or  security  for,  any  previous  debt 
owing  by  Hunter  to  the  defendants,  then  that  the  cotton 
remained  subject  to  Hunter's  disposal,  until  it  ehould 
come  to  the  actual  possession  of  the  defendants,  unless 
they  should  have  actually  accepted  the  consignment, 
according  to  the  terms  of  Hunter's  letter  of  consign- 
ment. 

Patten  v.  TJiompson  (5  M.  <fe  S.  350)  shows,  that  though 
the  factor  is  under  acceptance,  on  general  account,  for  a 
consignor,  and  has  the  bill  of  lading,  yet,  that  until  the 
actual  receipt  of  the  property,  the  vendor  of  the  con- 
signor may  stop  them  in  transitu.  It  was  so  held,  upon 
the  ground  that  there  was  neither  a  pledge  by  way  of 
security  for  advances  made,  nor  an  assignment  of  the 
bill  of  lading,  except  for  the  purpose  of  enabling  the 
factor  to  receive  the  property,  and  carry  it  to  the  account 
of  his  principal,  and  without  any  reference  to  a  loan  or 
balance  due  the  factor.  Lord  Ellenborouqh  refers  to 
Kirdock  v.  Oraig  (3  T.  R.  119),  as  going  upon  the  same 
ground,  although,  in  that  case,  the  bill  of  lading  was 
unindorsed,  and  as  to  that  circumstance,  he  says,  "  with 
respect  to  the  indorsement  of  the  bill  of  lading,  if  it  be 
made  to  the  party,  merely  as  factor,  I  conceive,  it  carries 
his  rights  no  further,  being  made  for  the  benefit  of  the 
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principaU'    The  same  doctrine  is  recognised  in  Oros* 
venor  v.  PhiUips  (2  Hill  147). 

None  of  the  cases  hold,  or  at  all  countenance,  the 
doctrine  that  a  factor  or  consignee  can  acquire  a  lien  for 
his  general  balance,  before  he  gets  possession  of  the  pro- 
perty, unless  it  be  in  pursuance  of  the  agreement  of  the 
parties,  express  or  implied,  from  their  acts  and  course  of 
dealing.  In  this  case,  the  question  whether  such  an 
agreement  existed,  depending  "^upon  both  the 
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letters  and  the  course  of  business  of  the  parties, 


as  they  appeared  in  evidence,  was  submitted  to  the  jury, 
who  have  found  that  no  such  agreement  existed.  The 
judgment  should,  therefore,  be  affirmed. 
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MaotiEy  v.  People. 

TetrUorial  Jurisdidion, 

A  aim J Dal  offcTico  committed  on  boftFd  of  a  steamboat,  close  to  the  Long 
Ifllaod  shore ,  in  Suffolk  county ,  upon  a  trip  from  the  city  of  New  York  to 
Karwich,  in  Connecticut,  is  not  indictable  in  the  county  of  New  York. 

Whit  of  Ehrou  to  the  general  term  of  the  Supreme 
Court,  sitting  in  the  first  district,  where  a  conviction  of 
the  plaintiff  in  error  upon  an  indictment  for  grand 
larceny,  in  the  Court  of  General  Sesmons  of  tho  Peace 
in  the  city  of  New  York,  had  been  affirmed, 

Manley,  the  plaintiff  in  errorj  was  indicted  in  the 
Court  of  Genera!  Sessions  for  the  crime  of  grand  larceny, 
The  indictment  contained  a  single  count,  charging  the 
defendant  with  having  stolen  the  money  of  Jerome  W, 
Williams,  in  the  county  of  New  York,  on  tho  11th  July 
1850. 

The  defendant,  at  the  time  of  the  commission  of  the 
offence,  was  steward  of  the  steamboat  Knickerbocker. 
On  the  11th  July  1850,  at  five  o*cloek  in  the  afternoon, 
the  steamer  left  the  city  of  New  York,  on  a  trip  to  Nor- 
wich, in  the  state  of  Connecticut ;  at  about  eight  o'clock 
that  evening,  when  the  vessel  was  close  in  to  the  Long 
Island  shore,  opposite  Huntingdon,  in  the  county  of 
Suffolk,  the  money  was  taken  by  the  prisoner  from  the 
captain's  office,  upon  the  boat,  and  was  subsequently 
brought  by  him  to  New  York, 

*At  the  close  of  the  testimony,  the  prisoner's 
counsel  requested  the  court  to  instruct  the  jury 
to  acquit  the  defendant  for  want  of  jurisdiction;  and 
upon  the  ground  of  variance  between  the  proof  and  tho 
indictment — the    latter    charging   the    commission    of 
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the  crime  in  the  county  of  New  York,  whilst  the  evidence 
showed  its  commission,  if  within  this  state,  to  have  been 
in  another  county. 

The  court  declined  so  to  charge,  and  instructed  the 
jury,  that  if  they  believed  the  property  was  stolen  in 
one  county  of  this  state,  and  brought  into  the  county  of 
New  York,  the  offence  was  properly  laid  in  the  indict- 
ment ;  and  that  the  offence  was  complete,  if  committed 
on  the  steamboat,  while  navigating  the  Sound. 

The  jury  found  the  prisoner  guilty;  and  the  judg- 
ment of  the  court  thereon  having  been  affirmed  by  the 
supreme  court,  on  error,  the  prisoner  sued  out  this  writ 

Griswold,  for  the  plaintiff  in  error. 

McKeon,  for  the  People. 

Welles,  J. — ^The  felony  of  which  the  defendant  was 
convicted  was  committed  on  board  of  a  steamboat,  while 
on  her  passage  from  the  city  of  New  York  to  Norwich, 
in  the  state  of  Connecticut,  at  a  time  when  the  boat  was 
in  Long  Island  Sound,  opposite  to  the  county  of  Suffolk, 
near  to  the  shore,  between  Sand's  Point  and  Hunting- 
*  9Q7  1  ^^'  ^*  ^  contended  on  the  part  of  *the  plaintiff 
-*  in  error,  that  the  place  where  the  offence  was 
committed  was  not  within  the  state  of  New  York ;  and, 
therefore,  that  the  conviction  was  illegal,  for  want  of 
jurisdiction  in  the  court  in  which  it  took  place. 

The  jurisdictional  boundary  lines  of  this  state,  as 
declared  by  the  revised  statutes,  begin  at  Lyon's  Point, 
in  the  mouth  of  a  brook  or  river,  called  Byram  river, 
where  it  falls  into  Long  Island  Sound.  The  description 
then  proceeds,  with  great  minuteness  and  particularity 
of  courses,  distances  iind  monuments,  defining  the  east- 
em,  northern,  western  and  southern  boundaries  of  the 
state,  until  it  comes  to  a  rock  on  the  west  side  q  Hud- 
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son's  river,  in  the  latitude  of  forty-one  degrees  north. 
The  description  then  proceeds  in  the  following  words : 
"Then  southerly  along  the  west  shore,  at  low- water 
mark  of  Hudson's  river,  of  the  Kill  Van  Kull,  of  the 
sound  between  Staten  Island  and  New  Jersey,  and  of 
Raritan  Bay,  to  Sandy  Hook;  and  then  to  the  place 
of  beginning,  in  such  manner  as  to  include  Staten 
Island  and  the  islands  of  meadow  on  the  west  side 
thereof,  Shooter's  Island,  Long  Island,  the  Isle  of  Wight, 
now  called  Gardiner's  Island,  Fisher's  Island,  Shelter 
Island,  Plumb  Island,  Robin's  Island,  Ram  Island,  the 
Gull  Islands  and  all  the  islands  and  waters  in  the  bay 
of  New  York  and  within  the  bounds  above  described." 
(1  R.  S.  61  to  66,  §  1.) 

Does  this  description  include  the  locus  m  quo  t  The 
question  is  one  of  no  ordinary  importance  and  difficulty. 
Its  solution  must  depend  upon  the  construction  to  be 
given  to  the  language  employed  in  defining  the  last 
course  of  the  description,  viz.,  "  in  such  manner  as  to 
include"  the  islands,  &c.,  enumerated.  If  it  had  con- 
cluded with  the  words,  "  and  then  to  the  place  of  begin- 
ning," a  straight  line  from  Sandy  Hook  to  Lyon's  Point 
in  the  mouth  of  Byram  river,  would  have  been  intended, 
which  would  have  excluded  the  whole  of  SuflFolk,  the 
greater  part  of  Queens,  and  a  portion  of  Kings  counties, 
leaving  the  place  where  the  larceny  was  committed 
clearly  to  the  east  of  and  without  the  boundaries  of  the 
state.  But  the  line  must  run  in  such  manner  as  to 
include  the  islands,  Ac,  mentioned. 

*There  have  occurred  to  my  mind  two  modes  ^  ^  ^ 
of  running  the  line  in  question,  either  of  which  *- 
will  secure  this  object,  and  one  of  which,  it  seems  to  me, 
should  be  substantially  adopted.  The  first  is  to  start 
from  Sandy  Hook  and  run  the  line,  by  straight  courses, 
so  as  to  include  the  islands  mentioned,  making,  with  a 
direct  straight  line  from  Sandy  Hook  to  Lyon's  Point,  an 
irregular  figure,  the   exterior  of  which  shall  consist 
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wholly  of  straight  lines,  with  angles  of  unequal  quanti- 
ties^ and  with  the  vertex  of  each  angle  pointing  outward 
from  the  interior  of  the  figure.  This  would  run  the 
northern  line  of  the  figure  or  tract  from  some  point  on 
Fisher*s  Island  to  Lyon's  Point,  in  a  direct  course,  and 
would  include  the  locus  m  quo. 

The  second  is  to  run  the  line  directly  from  Sandy  Hook 
to  the  place  of  beginning,  in  the  mouth  of  Byram  river, 
diverging  from  a  direct  course  so  far,  and  so  far  only,  as 
is  necessary  to  include  the  islands,  Ac,  mentioned,  and 
as  soon  as  that  object  is  attained  to  return  to  the  original 
straight  direction.  By  this  mode,  it  is  intended  to  in- 
clude the  whole  of  the  Sound  lying  east  of  the  first- 
mentioned  direct  line  from  Sandy  Hook  to  Lyon's  Point, 
and  consequently,  the  place  where  the  offence  was  com^ 
mitted,  I  am  inclined  to  adopt  the  latter  of  these  modes 
for  the  following  reasons :  Section  2,  of  title  1,  of  chap- 
ter 2,  of  the  first  part  of  the  revised  statutes  (3  R.  S.  1) 
declares,  that  the  state  shall  be  divided  into  fifty-six 
counties.  This  undoubtedly  means  that  the  whole  state 
shall  be  so  divided,  including  the  waters  and  the  lands 
covered  with  water  within  its  bounds,  as  will  presently 
be  made  to  appear.  Section  2  of  the  same  statute  con- 
tains a  particular  description  of  the  extent  and  bound- 
aries of  each  of  said  fifty-six  counties.  Long  Island 
Sound  is  either  a  part  of  the  high  seas,  or  an  arm  of  the 
ocean,  much  the  largest  portion  of  it  separating  the  state 
of  Connecticut  from  that  part  of  the  state  of  New  York 
comprising  the  whole  of  the  county  of  Suffolk  and  a 
part  of  the  county  of  Queens.  These  two  counties  are 
bounded  on  the  north  by  the  Sound  (3  R.  S.,  2d  ed.,  pp. 
1-2,  g  2).  The  state  of  Connecticut  is  bounded  on  the 
south  by  the  same  Sound,  and  no  reason  is  perceived, 
*  OQQ  1  "^^y  ^^^^  "^state  has  not  the  same  right  as  the 
J  state  of  New  York  to  claim  those  waters  to  be 
within  her  territory* 

The  counties  of  New  York  and  Richmond  contain 
244 


I 


1852.]  Manley  u  People.  299 

Opim<m  of  the  Court,  per  Wslugs,  J. 

certain  waters  and  lan<ls  under  water,  particularly  men* 
tioned  in  the  statute  defining  their  boundaries,  respect* 
ively,  while  neither  the  counties  of  Suffolk,  Queens  or 
Westchester,  each  of  which  is  contiguous  to  the  Sound, 
embrace  any  part  of  it,  either  in  terms  or  by  fair  or 
necessary  implication,  excepting  the  county  of  West- 
chester, which,  by  its  easterly  bounds,  is  made  to  embrace 
that  part  of  the  Sound  lying  westerly  of  a  straight  line 
from  Sandy  Hook  to  Lyon's  Point,  as  the  west  bounds  of 
that  part  of  the  state,  and  excluding  that  part  of  the 
Sound  which  is  declared  to  be  the  south  boundary  of  the 
county.  By  the  act  last  referred  to,  all  the  counties 
bordering  on  the  Hudson  river,  above  Westchester,  on 
both  sides,  extend  to  the  middle  of  the  river ;  and  Westr 
Chester  extends  to  the  west  shore,  at  low*water  mark, 
from  its  south-west  corner,  as  far  north  as  the  north-east 
comer  of  New  Jersey ;  although  by  the  compact  between 
the  states  of  New  York  and  New  Jersey,  dated  16th 
September  1833  (3  R  S.,  2d  ed,  pp.  175-77),  the  division 
line  between  the  two  states  was  established  in  the  middle 
of  Hudson  river,  and  consequently,  would  limit  the  west 
bounds  of  Westchester  to  that  line»  All  the  counti^ 
bordering  on  laJkes  Ontario  and  Erie  extend  norihj  into 
those  lakes,  to  the  boundary  line  between  the  United 
States  and  the  British  dominions;  those  lying  on  the 
rivers  Niagara  and  St.  Lawrence,  to  the  same  boundary 
line,  where  it  passes  through  those  rivers  opposite  the 
same  counties,  and  the  counties  on  Lake  Cham  plain  to 
the  boundary  line  of  the  state,  where  it  runs  through 
the  middle  of  the  last-mentioned  lake. 

A  careful  examination  will  show  that  every  part  of 
the  state  is  located  in  some  one  of  the  counties  enumer* 
ated  in  the  statute,  and  that  no  part  of  Long  Island 
Sound,  except  so  much  of  it  as  Westchester  includes,  is 
embraced  in  either.  There  is  no  authoritative  descrip- 
tion of  either  of  the  counties  of  this  state"  which  em- 
braces any  other  portion  of  the  Sound;  and  the  fact 
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ihat  some  of  the  counties  in  its  neighborhood  are  made 
to  embrace,  in  express  terms,  adjacent  waters  and  lands 
*  ^00  1  ^^^®^  water,  *and  that  those  on  lakes  Erie, 
^  Ontario  and  Champlain,  and  on  the  rivers 
Niagara  and  St.  Lawrence,  are  extended  into  those  lakes 
and  rivers,  to  the  exterior  lines  of  the  state,  and  that  the 
north  and  east  rivers  are  embraced  in  contiguous  coun- 
ties, in  and  by  the  same  statute  and  section  which 
bounds  the  counties  of  Suffolk  and  Queens,  upon  the 
north,  and  Westchester,  upon  the  south,  on  the  Sound, 
is  strong,  if  not  conclusive,  to  show  that  the  state  never 
claimed  any  part  of  the  Sound,  except  that  part  of  it 
lying  in  Westchester  county,  to  be  within  her  territory, 
or  to  extend  the  jurisdiction  of  her  courts  over  any 
other  parts  of  it. 

But  whatever  may  be  the  technical  construction  of  the 
statute,  it  should  yield,  if  necessary,  to  a  more  enlarged 
view  of  the  question.  Long  Island  Sound  is,  by  well- 
settled  rules,  a  part  of  the  high  seas,  and  no  one  of  the 
states  bordering  upon  it  has  the  right,  by  any  statute  or 
other  act  of  sovereignty,  to  extend  her  jurisdiction  over 
it.  The  high  seas  include  all  those  parts  of  the  main 
ocean  which  are  not  within  the  fauces  terrss — ^the  mouth 
or  chops  of  a  channel ;  that  is,  the  space  between  the 
headlands,  so  near  to  each  other,  that  a  person  on  one 
of  them  can  see  with  the  naked  eye  what  is  doing  on  the 
other.  If  the  headlands  or  points  upon  the  main  land 
are  thus  near,  the  water  within  them  is  an  arm  of  the 
sea,  denominated  a  bay,  gulf,  estuary,  &c.,  as  the  case 
may  be,  and  is  included,  or  may  be,  in  the  adjoining 
state  or  country.  If  the  distance  between  the  headlands 
is  greater  than  that  mentioned,  the  waters  between  and 
within  them  belong  to  the  high  seas,  and  are  exclusively 
under  the  maritime  jurisdiction  of  the  federal  courts. 
No  one  will  contend  that  the  Sound,  at  the  place  where 
the  crime  in  this  case  was  committed,  or  that  the  en- 
trance to  it  at  the  east  end  of  Long  Island^  or  at  any 
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place  between  those  points,  is  so  narrow  as  to  come 
within  the  above  description  or  definition  of  the  faiLces 
terrse. 

There  is,  however,  another  view  which  must  determine 
the  case  in  favor  of  the  plaintiff  in  error.  Admitting 
the  locality  of  this  larceny  to  be  within  this  state,  the 
question  arises,  in  what  county  is  it  ?  It  is  not  and 
cannot  be  contended,  that  it  is  in  the  county  of  Now 
York ;  and  it  is  *objected  on  the  part  of  the  plain-  ^ 
tiff  in  error,  that  there  was  no  authority  to  indict  ^ 
or  try  him  in  that  county. 

The  counsel  for  the  defendants  in  error  relies  upon 
the  provision  of  the  revised  statutes,  declaring  that 
"when  any  offence  shall  have  been  committed  within 
this  state,  on  board  of  any  vessel  navigating  any  river, 
lake  or  canal,  an  indictment  for  the  same  may  be  found 
in  any  county  through  which  such  vessel  shall  be  nav- 
igated, in  the  course  of  the  same  voyage  or  trip,  or  in 
the  county  where  such  voyage  or  trip  shall  terminate ; 
and  such  indictment  may  be  tried,  and  a  conviction 
thereon  had,  in  such  county,  in  the  same  manner  and 
with  the  like  effect  as  in  the  county  where  the  offence 
was  committed.  (2  R.  S.  727,  §  44.)  In  the  case  of  the 
People  V.  HuUe  (3  Hill  309),  this  statute  received  a  con- 
struction with  which  I  fully  agree.  In  that  case,  the 
defendant  was  indicted  and  tried  for  a  rape,  in  the  Suf- 
folk county  oyer  and  terminer.  On  the  trial,  it  appeared, 
that  the  offence  was  committed  on  board  of  a  vessel^ 
while  on  a  voyage  from  the  city  of  New  York  to  Belle- 
port,  in  the  town  of  Brookhaven,  in  the  county  of  Suf- 
folk, and  while  the  vessel  was  lying  at  anchor  in  a  bay 
or  cove  on  the  south  side  of  Long  Island,  and  within 
the  county  of  Kings,  being  detained  there  by  advei'se 
winds.  The  voyage  was  down  the  Hudson  to  llie  mouth 
of  the  same,  and  thence  through  the  Atlantic  ocean  to 
the  place  of  destination;  about  four-fiftlis  of  it  being 
in  the  ocean     The  court  held,  that  there  had  been  a  mis- 
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trial,  and  quashed  the  indictment,  on  the  ground  that 
it  had  been  found  and  tried  in  the  wrong  county ;  and 
that  it  was  clear,  that  the  offence  must  be  committed 
while  the  vessel  is  in  the  river,  in  order  to  be  within  the 
statute.  The  case  referred  to  is  precisely  like  the  pres- 
ent in  principle,  and  decides  it,  assuming  the  locality  of 
the  offence  in  this  case  to  have  been  within  the  state. 
The  locus  in  qw>  in  eath  case  was  on  board  of  a  vessel, 
when  not  in  a  river,  and  while  on  a  voyage  or  trip,  a 
portion  whereof  was  through  a  river. 

It  was  contended  by  the  counsel  for  the  defendant  in 
error,  that  the  portion  of  the  Sound  where  the  larceny 
was  committed  is  properly  a  river,  and  in  support  of 
*  Qno  1  *^^  ^^^^7  we  were  referred  *to  several  statutes  in 
-*  which,  as  was  contended,  the  Sound  is  designated 
"  The  East  River  or  Sound,"  and  that  those  terms  are 
applied  indiscriminately  to  the  waters  in  question.  On 
reference  to  those  statutes,  they  are  found  to  be  those 
which  describe  the  boundaries  of  the  county  of  West- 
chester and  the  city  and  county  of  New  York,  and 
clearly  refer  to  the  East  river  before  it  enters  or  unites 
with  the  Sotlnd.  If  it  were  otherwise,  and  the  Sound,  at 
the  place  in  question,  was,  in  statutes  distinctly  referred 
to  by  the  term  river,  it  could  only  be  regarded  as  a 
deacriptio  rei,  and  would  afford  at  most  but  very  slight 
evidence  of  its  character  in  this  respect.  The  Sound,  at 
its  narrowest  place  between  Sand's  Point  and  Hunting- 
ton, must  be  from  eight  to  ten  miles  wide ;  and  as  it 
proceeds  eastward,  it  becomes  broader  until  it  attains 
the  width  of  about  twenty-five  miles.  It  seems  to  me, 
it  cannot,  in  any  just  or  proper  sense,  be  termed  a 
river. 

There  were  other  points  raised  upon  the  argument 
which  it  becomes  unnecessary  to  consider,  because,  if 
either  of  the  views  which  I  have  taken  be  correct,  the 
judgment  of  the  supreme  court  and  that  of  the  court 
of  sessions  should  be  reversed. 
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Edmonds,  J. — I  cannot  recognise  the  doctrine  contended 
for  by  the  prisoner's  counsel,  namely,  that  as  the  offence 
was  committed  in  the  Sound,  and  thus  came  within  the 
jurisdiction  of  the  United  States  courts,  the  state  courts 
have  no  jurisdiction. 

Each  government  punishes  for  itself  offences  against 
itself.  And  because  the  United  Stat^  courts  have 
cognisance  of  an  offence  on  our  tide  waters,  it  by  no 
means  follows,  that  the  state  authorities  may  not  also 
take  cognisance  of  it*  The  jurisdiction  of  the  federal 
authorities  is  not  exclusive,  except  where  it  is  attended 
by  a  cession  of  territory,  or  expressly  made  so  by  a  law 
of  congress,  in  cases  where  congress  have  the  power  to 
legislate.  Now,  here  was  no  cession  of  territory,  nor 
is  exclusive  jurisdiction  given,  by  the  United  Stat^ 
statutes,  to  the  United  States  courts,  over  offences,  except 
where  they  are  offences  against  the  laws  of  the  United 
States.  So,  while  it  would  not  be  competent  for  the 
state  tribunals  to  take  cognisance  of  an  act  that  was 
♦made  a  crime  only  by  the  laws  of  the  United  ^ 
States,  they  may  take  cognisance  of  the  same  '- 
act,  if  it  is  also  made  a  crime  by  the  state  laws.  For 
then  each  government  would  punish  offences  against 
itself,  and  in  matters  over  which  the  state  authorities 
had  jurisdiction  originally,  this  concurrent  power  must 
exist,  unless  it  be  determined  that  the  same  act  cannot 
at  the  same  time  be  an  offence  against  both  govern- 
ments. If  it  may  be  so,  and  I  see  no  reason  why  it 
should  not,  then  it  must  be  that  each  government  must 
have  power  to  punish  the  same  act  as  an  offence  against 
each  jurisdiction. 

It  may,  however,  be,  that  this  will  involve  the  hazard 
of  a  man's  being  punished  twice  for  the  same  offence, 
But  against  this  there  is  a  practical  and  gufficient 
remedy,  which  is  growing  up  in  the  practice  of  the 
several  federal  and  state  courts,  as  congress  extends  its 
power  by  its  enactments,  and  that  is,  in  allowing  the 
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judgment  in  one  court  to  be  pleaded  in  bar  in  the  other. 
{Houston  V.  Mocyre,  5  Wheat.  1 ;  1  Kent  Com.  399.) 

If  this  view  be  correct,  then,  in  this  case,  it  is  neces- 
sary to  inquire,  whether  the  offence  was  committed 
within  the  territory  of  the  state,  and  is  made  punishable 
by  the  state  laws.  Upon  that  point,  there  is  no  room 
for  a  doubt.  That  was  the  only  point  raised  in  the 
court  below,  and  the  court  had  no  doubt  that  the 
boundary  line  from  the  east  end  of  Long  Island  to 
the  boundary  of  Connecticut,  ran  straight  from  one 
point  to  the  other  across  the  Sound,  and  did  not,  as 
claimed  by  the  prisoner's  counsel,  follow  the  windings 
of  the  inner  or  north  shore  of  Long  Island  to  a  point 
opposite  the  mouth  of  Byram  river,  and  then  in  a 
straight  line  across  the  Sound.  It  was  this  latter  line 
alone  which  placed  the  offence  without  the  territorial 
limits  of  the  state,  and  for  such  a  line  the  court  saw  no 
authority  whatever.    In  that  opinion,  I  concur. 

There  is,  however,  another  point  in  this  case  not 
raised  below  but  which  may  nevertheless  be  considered 
here ;  it  is  this :  The  indictment  is  general  for  a  larceny 
committed  in  the  county  of  New  York.  It  was  not,  in 
fiewt,  committed  within  the  body  of  that  county,  but  in 
that  of  Suffolk ;  and  the  offence  could  be  properly  laid 
*  QAj.  1  ^^  ^®^  York  only  where,  under  §  44,  it  *was 
^  committed  on  board  a  vessel  navigating  a  river, 
&c.,  which,  in  the  course  of  its  trip,  passed  through  the 
county  of  New  York ;  or,  under  §  50,  where  the  pro- 
perty stolen  in  one  county  and  brought  into  anoUier, 
was  taken  by  burglary  or  robbery.    (2  R.  S.  727.) 

Now  the  difficulty  in  this  case  is,  to  determine  under 
which  of  these  sections  the  prisoner  was  convicted.  And 
this  is  a  material  question,  because  the  difference  in  the 
punishment  is  very  great ;  in  one  case,  being  limited  to 
imprisonment  for  five  years,  and  in  the  other,  extending 
to  imprisonment  for  life.  It  seems  to  me,  that  the  indict- 
ment ought  to  contain  the  necessary  averments  to  point 
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and  locate  the  offence  in  the  particular  part  of  the  stat- 
ute under  which  a  conviction  is  sought. 

Under  such  a  general  mode  of  pleading  as  wad 
adopted  in  this  case,  the  prisoner  might  be  convicted 
either  of  a  larceny  in  the  city  of  New  York,  or  of  a 
larceny  in  any  other  county,  on  board  of  a  vessel,  which, 
in  the  course'  of  its  trip,  passed  through  the  county  of 
New  York,  or  of  stealing  property  in  some  other  county 
and  bringing  it  into  the  county  of  New  York.  He 
would  not  know  from  the  pleadings  which  of  them  was 
the  offence  charged  against  him ;  he  might  not  even 
find  out  on  the  trial,  and  finally  ascertain  only  by  the 
extent- of  the  punishment  awarded  afterwards.  This  is 
a  looseness  of  pleading  not  tolerated  in  civil  suits,  and 
much  less  in  criminal  cases,  where  greater  strictness  has 
always  prevailed. 

The  rule  in  criminal  pleading  is,  that  the  charge  must 
contain  such  a  description  of  the  crime  and  statement 
of  the  facts  by  which  it  is  constituted,  as  to  identify  the 
accusation,  lest  the  charge  be  of  one  offence  and  the  con- 
viction of  another ;  as  to  enable  the  defendant  to  kno^ 
the  crime  he  is  called  to  answer,  and  to  claim  any  right 
or  indulgence  belonging  to  each  offence;  as  to  enable 
the  court  to  see  a  definite  offence  on  the  record  and 
apply  the  proper  judgment  and  punishment ;  and  as  to 
enable  the  defendant  to  plead  a  former  judgment  in  bar. 
(1  Chit.  Cr.  L.  169.)  Now,  in  all  these  respects,  such  a 
general  mode  of  pleading,  in  such  a  case  as  this,  as  has 
been  adopted  in  this  case,  is  a  departure  from  sound  and 
salutary  rules.  And,  therefore,  I  think,  the  judgment 
ought  to  be  arrested,  and  the  judgment  of  the  supreme 
court  should  be  reversed. 

Per  Curiam. — ^Judgment  reversed,  on  the  ground  that, 
the  portion  of  Long  Island  Sound,  where  the  vessel  was 
at  the  time  of  the  commission  of  the  offence,  was  an 
arm  of  the  sea,  and  not  a  river,  lake  or  canal,  within  the 
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meaning  of  the  statute.^    The  other  questions  were  not 
passed  upon. 

Judgment  reversed. 

1  In  Ho^na  v.  Feople,  16  N.  Y.  850,  Dento,  C.  J.,  said,  this  was  tiie 
ontj  point  decided,  as  was  apparent  from  the  printed  case  used  on  the  arga- 
ment.  If  the  locus  in  quo  had  been  within  the  county  of  Suffolk,  and  the 
viokn  property  luid  been  brought  by  the  prisoner  into  the  county  of  New  Yoik, 
the  court  of  General  Sessions  would  have  had  jurisdiction  ;  but  as  the  place 
where  the  oflfence  waa  committed  was  an  arm  of  the  sea,  not  within  the  body 
of  any  e)0unt3%  the  coart  was  without  jurisdiction,  under  the  statute.  The 
state  oourca,  however,  have  civil  and  criminal  jurisdiction  over  the  waters  of 
Long  Ifiland  Sound.  Mohler  v,  Norwich  and  New  York  Transportation  Co., 
35  N.  Y.  35S,  A  niarder  committed  on  board  a  vessel  upon  the  Sound,  is 
jndicuble  in  the  adjacent  county.    People  v.  Wilson,  8  Park.  199. 
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Duke  of  Cumberland  v.  Graves* 
Alien  trustees. — Title  to  PuUeney  Estate. 

Lands  acquired  by  an  alien,  under  the  act  of  I79S,  may  continna  to  be  held 
by  the  alien  heirs  and  deyisees  of  the  grantee,  untU,  by  inheritanco,  dsTiio 
or  grant,  the  title  comes  to  a  citizen. 

Duke  of  Cumberland  v,  Grares,  9  Barb.  595,  affirmed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  seventh  district,  where  a  motion  for  a  new  trial 
had  been  denied,  and  judgment  entered  in  favor  of  the 
plaintiflF,  in  a  case  tried  before  the  court,  without  a  jury. 
(Reported  below,  9  Barb.  595.) 

This  was  an  ejectment  for  a  lot  of  ground  in  Pratta- 
burgh,  in  Steuben  county,  constituting  a  part  of  the  lands 
known  as  the  Pulteney  estate,  which  the  plaintiffs  claimed 
as  the  trustees  thereof. 

♦On  the  trial  before  Marvin,  J.,  without  a  jury,  ^ 
the  plaintiff  having  deduced  title  to  Charles  ^ 
Williamson,  for  a  large  tract  of  land,  of  which  the  lot  in 
question  was  a  part,  gave  in  evidence  a  deed  from  the 
said  Charles  Williamson  and  wife,  to  Sir  William  Pulte- 
ney, in  fee,  dated  the  31st  March  1801,  for  the  said  largo 
tract  of  land,  duly  acknowledged  and  recorded.  It  waa 
admitted  that  Sir  William  Pulteney  was  an  alien.  The 
property  had  been  conveyed  to  Williamson  in  trust  for 
Pulteney,  on  the  11th  of  April  1792 ;  but  by  the  act  of 
2d  April  1798,  it  was  enacted,  that  all  and  every  convey- 
ance or  conveyances,  thereafter  to  be  made  to  any  alien 
or  aliens,  should  be  deemed  valid  to  vest  the  estate  there- 
by granted  in  such  alien  or  aliens.  Under  this  statute, 
Williamson  released  the  estate  to  Sir  Wilham  Pulteney. 

Sir  William  Pulteney  died,  intestate,  in  May  ISOS, 
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leaving  Henrietta  Laura  Pulteney,  the  wife  of  Sir  James 
Pulteney.  his  only  child  and  heir-at-law,  to  whom  the 
the  lands  in  question  descended.  The  daughter  died  in 
1808,  without  issue,  and  her  real  estate  descended  to  Sir 
John  Lowther  Johnstone,  her  cousin-german,  and  heir- 
at-law. 

Sir  John  Lowther  Johnstone  died  in  December  1811, 
and  by  his  last  will  and  testament,  duly  proved  before 
the  supreme  court  of  this  state,  on  the  3d  January  1820, 
devised  all  his  lands  in  America  to  Ernest  Augustus, 
Duke  of  Cumberland,  Charles  Herbert  Pierpont,  Esq., 
commonly  called  Viscount  Newark,  David  Cathcart, 
Esq.,  advocate,  and  Masterton  Ure,  upon  certain  trusts 
therein  declared ;  with  a  provision  that  in  case  the  num- 
ber of  trustees  should  be  reduced  by  death,  resignation, 
or  incapacity  to  act,  it  should  be  lawful  for  the  survi- 
vors to  appoint  additional  trustees  in  their  place ;  and 
in  such  event,  the  trust  estate  should  be  conveyed  to  the 
new  trustees  in  such  manner  that  he  or  they  should  hold 
the  property  jointly  with  the  continuing  or  surviving 
trustee  or  trustees. 

*  qo7  1      *^^  ^®  ^^  March  1819,  Charles  Herbert  Pier- 

^  pont,  by  the  title-  of  Earl  Manners,  released  the 
trust  estate  to  his  co-trustees,  and  on  the  20th  November 
1827,  John  Gk)rdon  was  appointed  a  co-trustee,  and  a 
conveyance  was  executed  to  him  accordingly.  David 
Cathcart  died  in  1829. 

All  the  parties  deriving  title  from  Charles  Williamson 
were  aliens,  and  residents  of  Great  Britain,  with  the  ex- 
ception of  the  Duke  of  Cumberland,  who  had  become 
King  of  Hanover.  Evidence  was  given  tending  to  show 
a  possession  by  the  defendant. 

At  the  close  of  the  testimony,  the  defendant  moved  for 
a  nonsuit,  which  was  denied;  and  the  learned  judge 
directed  a  verdict  to  be  entered  in  favor  of  the  plaintiffs; 

*  QAft  1  ^  ^^^^^  ^^  exception  was  taken.  *The  court,  at 

J  general  term,  denied  a  motion  for  a  new  trial,  and 
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gave  juiJgmeiit  for  the  plaintiffs  ia  accordance  with  the 
finding  of  the  judge ;  whereupon,  this  appeal  was  taken. 

Van  BureUf  for  the  appellant. 

Barnes,  for  the  respondents. 

RuGGLES,  C,  J.— On  the  11th  of  April  1792,  Robert 

Morris  being  seised  in  fee-simple  of  the  premises  in  con- 
troversy, conveyed  the  same  to  Charles  Williamson,  in 
trust  for  Sir  William  Pulteney,  an  alien.  On  the  3 1st 
of  March  1801,  Charles  Williamson  and  his  wife  relcused 
the  same  premises  to  Sir  William  Pulteney.*  This 
*  release  was  executed  while  the  act  of  2d  April  1798  was 
in  force ;  by  the  first  section  of  that  act  it  was  enacted, 
"that  all  and  every  conveyance  or  conveyances,  here- 
after to  be  made  or  executed,  to  any  alien  or  aliens,  not 
being  the  subject  or  subjects  of  some  sovereign  state  or 
power  which  is,  or  shall  be,  at  the  time  of  such  convey- 
ance, at  war  with  the  United  States  of  America,  shall  be 
deemed  valid  to  vest  the  estate  thereby  granted  in  such 
alien  or  aliens ;  and  it  shall  and  may  be  lawful  to  and 
for  such  alien  or  aliens  to  have  and  to  hold  the  same,  to 
his,  her  or  their  heirs  and  assigns  for  ever,  *any  ^ 
plea  of  alienism  to  the  contrary  notwith^tand-  ^ 
ing:  Provided,  always,  that  it  shall  not  be  lawful  for  any 
such  alien,  or  the  heirs  or  assigns  of  any  such  alien, 
being  aliens^  to  reserve  any  rent  or  service  whatever,  ipon 
any  grant,  lease,  demise  or  conveyance  whatsoever  to  be 
made  of  such  lands  or  tenements,"  &c.    Sir  William 

'  The  question  wai  mooted  in  the  oonrt  below,  whether  Chorlea  Willianj^ 
wan  was  not  an  alien  &t  the  time  of  ihe  oonYejonoc  to  liim ;  he  wn*  horn  in 
Scotland,  hut  had  held  oiBcc  in  this  state.  On  the  trial,  however,  of  a  Euh- 
■equeut  ejectment,  inyolTing  the  title  to  the  Pulteney  cfitate^  it  was  sfwwn 
(Feoplc  9.  Snjder,  41  N,  Y.  403),  that  he  boil  been  nflturalized  in  the  su- 
preme court  of  Ponnsjlvania,  on  the  9th  January  1792,  several  months  prior 
to  the  dftte  of  Morrie'a  deed  to  him* 
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Pulteney,  therefore,  although  an  alien,  took  by  virtue  of 
the  conveyance  from  Williamson,  and  by  operation  of  the 
statute  of  1798,  a  valid  title  to  the  lands  in  question,  not 
only  as  against  strangers,  but  as  against  the  people  of 
this  state. 

He  died  in  May  1805,  leaving  Henrietta  Laura  Pul- 
teney, his  only  child  and  heir-at-law ;  at  the  time  of  his 
death,  his  daughter  was  the  wife  of  Sir  James  Pulteney. 
Sir  James  Pulteney  and  his  wife,  by  their  agent,  entered 
upon  and  enjoyed  the  estate  during  her  lifetime.  She 
died  in  July  1808,  without  issue,  leaving  Sir  John  Low- 
ther  Johnstone  her  heir-at-law,  who  also  went  into  and 
remained  in  possession  during  his  lifetime.  He  died  in 
December  1811,  leaving  a  will,  by  which  he  devised  his  . 
estate  to  trustees ;  the  plaintiflfe  claim  imder  this  wilL 

Henrietta  Laura  Pulteney  and  Sir  John  Lowther  John- 
stone were  aliens ;  and  the  first  objection  to  the  plain- 
tiflfe'  title  is,  that  the  land  escheated  to  the  people  of  the 
state  of  New  York,  by  reason  of  the  invalidity  of  either 
of  these  aliens  to  inherit  the  same.  This  depends  on 
the  construction  of  the  act  of  1798  and  of  that  of  1819 
hereafter  mentioned. 

By  the  act  of  1798,  every  conveyance  thereafter  to  be 
made  to  an  alien,  vested  the  estate  thereby  granted  in 
the  alien,  and  made  it  lawful  for  the  alien  to  hold  the 
same  to  his  heirs  and  assigns  for  ever,  any  plea  of  alier- 
ism  to  the  contrary  notwithstanding.  This  is  the  Ian- 
guage  of  the  act,  when  stripped  of  its  redundant  words. 
The  defendant's  counsel  insists,  that  although  the  act 
removes  the  disability  of  the  grantee,  it  does  not  alter 
the  course  of  descent,  by  removing  the  disabiUty  of  the 
alien  heirs  of  the  grantee ;  and  that,  therefore,  none  but 
heirs  capable,  by  the  ordinary  rules  of  law,  of  inherit- 
ing, can  take  as  heirs  of  the  grantee. 

The  construction  of  the  statute  is,  however,  at  variance 
*  Q1 A  1  ^^  *decisions  of  the  supreme  court  in  similar 
-'  or  analogous  cases.    Li  1802,  an  act  was  passed 
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to  enable  aliens  to  purchase  and  hold  real  estate  within 
this  state,  &c.  (3  R.  S.  343, 1st  edition.)  The  first  section 
is  as  follows :  "  That  all  purchases  of  lands,  made  or  to 
be  made  by  any  alien  or  aliens,  who  have  come  to  this 
state  and  become  inhabitants  thereof,  shall  be  deemed 
valid  to  vest  the  estate  to  them  granted,  and  it  shall  and 
may  be  lawful  to  and  for  such  alien  or  aliens  to  have 
and  to  hold  the  same  to  his,  her  or  their  heirs  or  assigns 
for  ever,  and  to  dispose  of  the  same,  any  plea  of  alienism 
to  the  contrary  thereof  notwithstanding."  In  1808  (3 
R.  S.  344, 1st  ed.),  the  benefit  of  this  statute  was  extended 
to  all  aliens  who  might  have  come  into  this  state,  and 
oecome  inhabitants  thereof,  at  the  close  of  the  session 
of  the  legislature  of  that  year.  In  Jackson  v.  Adams 
(7  Wend.  367),  it  was  held,  that  lands  purchased  by  an 
alien  who  came  within  these  statutes,  descended  to  his 
alien  heirs.  "  When  the  legislature  spoke  without  restric- 
tion or  qualification  of  the  heirs  of  an  alien,  they  must 
mean  such  heirs  as  he  was  then  competent  to  have ;  and 
it  would  be  a  reproach  to  the  good  sense  as  well  as  to 
the  good  faith  of  the  legislature,  to  suppose  they  could 
have  any  other  meaning."  (Id.  370.) 

The  statute  of  1802  is  precisely  like  the  first  clause  of 
the  act  of  1798,  so  far  as  respects  the  inheritance  by  an 
alien  heir ;  and  both  should  receive  the  same  construc- 
tion. This  construction  is  supported  and  confirmed  by 
the  cases  Jackson  v.  Lervey  (5  Cow.  307),  Jackson  v.  Etz 
(5  Id.  314),  in  the  supreme  court,  and  GoodeU  v.  Jackson 
(20  Johns.  707),  in  the  court  for  the  correction  of  errors. 

But  the  proviso  in  the  first  section  of  the  act  of  1798, 
of  itself,  dispels  all  doubt  of  the  intention  of  the  legis- 
lature to  remove  the  disability  of  the  alien  heirs  of  the 
alien  grantee.  It  provides,  "  that  it  shall  not  be  lawful 
for  any  such  alien,  or  ihe  heirs  or  assigns  of  any  such 
alien,  being  aliens,  to  reserve  any  rent  or  service  what- 
soever to  be  made  of  any  such  lands,"  &c.  The  right  of 
the  alien  heir  to  inherit  is  here  recognised  in  plain 
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terms.  By  the  act  of  1708,  therefore,  the  alien  heir  of 
the  alien  grantee  is  entitled  to  inherit^  and  Henrietta 
^  -  Laura  Pulteney  *the  daughter  of  Sir  William 
•^  Pulteney,  took  a  valid  title  to  the  lands  in  con- 
troversy, on  the  death  of  her  father. 

The  next  question  is,  whether  Sir  John  Lowther 
Johnstone,  being  her  alien  heir,  was  entitled  to  take  the 
estate  by  inheritance,  on  her  death.  No  doubt  can  be 
entertained  on  this  pk)int.  The  statute  makes  it  lawful 
for  the  alien  grantee  to  have  and  to  hold  the  lands  ''  to 
his,  her  or  their  heirs  for  ever,  any  plea  of  alienism  to 
the  contrary  notwithstanding."  The  plain  intent  from 
these  words  is,  that  the  alien  heirs  of  the  grantee  may 
take  in  succession  one  from  another,  and  the  words 
*'  any  plea  of  alienism  to  the  contrary  notwithstanding," 
fipply  as  well  to  the  heirs  of  the  first  heir,  as  to  the  first 
fteir  himself.  Sir  John  Lowther  Johnstone,  deriving  his 
title  by  inheritance  from  Sir  William  Pulteney,  through 
*iis  daughter  and  him,  is,  within  the  meaning  of  the 
statute,  the  heir  of  Sir  WilliaCm  Pulteney.  The  same 
reasons  which  enable  the  alien  grantee  to  transmit  the 
inheritance  to  his  immediate  alien  heir,  require  that 
6uch  heir  should  be  capable  of  transmitting  it  again  by 
inheritance,  in  like  manner,  and  unless  we  reject  and 
depart  from  the  reasoning  in  the  case  of  GoodeU  v.  Jado- 
^on,  and  the  other  cases  above  referred  to,  the  statute 
must  be  understood  as  bestowing  upon  the  land  the 
quality  of  being  inheritable  by  aliens,  until  by  inherit- 
ance, devise  or  grant,  the  title  should  come  to  a  citizen. 
It  could  never  have  been  intended,  that  this  inheritable 
quality  should  cease  at  the  end  of  three  years  from  the 
passing  of  the  act. 

If  there  was  originally  any  ground  for  controversy  on 
that  point,  the  act  of  1819,  hereafter  mentioned,  puts  the 
question  to  rest.  Without  other  reference,  therefore,  to 
the  act  of  1819,  it  seems  to  be  clear,  that  by  virtue  of  the 
act  of  1798  alone,  the  estate  in  question,  upon  the  death 
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of  Sir  William  Pulteney,  descended  to  his  daughter,  and 
upon  her  death,  it  went  by  inheritance  to  Sir  John  Low- 
ther  Johnstone,  notwithstanding  their  alienism. 

It  is  further  objected  by  the  defendant,  that  the 
trustees,  under  the  will  of  Sir  John  Lowther  Johnstone, 
being  aliens,  could  not  legally  take  or  execute  the  trusts 
of  the  will.  *The  will  was  executed  in  1811,  p  ^  oi  9 
and  the  testator  died  during  that  year.  At  the  ^ 
time  of  his  death,  the  validity  of  the  devise  to  trustees 
rested,  therefore,  upon  the  act  of  1798,  and  this  leads  to 
a  further  examination  of  that  act,  in  relation  to  its  effect 
(alone  and  independent  of  the  subsequent  act  of  1819), 
on  the  question  whether  it  authorized  a  devise  to  aliens. 
There  is  no  objection  to  the  execution  of  a  trust  by  an 
alien,  excepting  that  which  arises  from  his  incapacity  to 
hold  lands. 

By  the  act  of  1798,  the  alien  grantee  is  authorized  to 
have  and  to  hold  the  lands  granted  to  him  in  pursuance 
thereoi^  "to  his,  her  or  their  heirs  and  assigns  for  ever, 
any  plea  of  alienism  to  the  contrary  notwithstanding," 
and  the  same  word  assigns  is  repeated  in  the  proviso. 
Under  this  word  assigns,  a  devisee  is  included  (2  Shower 
58) ;  the  word  assigns  includes  the  assignee  of  an  as- 
signee, in  perpetuamy  the  heir  of  an  assignee,  and  the 
assignee  of  an  heir.    (Jacob,  Law  Diet.,  Assigns.) 

In  Aldrich  v.  ManUm  (13  Wend.  458),  it  was  said  by 
Nelson,  0.  J.,  that  the  heirs  or  assignees  could  not, 
under  this  act,  convey  the  premises,  so  as  to  vest  the 
estate  in  an  alien.  This  may  well  be  regarded  as  a 
dictum  merely,  because  the  decision  of  that  case  did  not 
in  any  degree  depend  upon  it ;  and  if  the  act  removes 
the  disability  of  the  alien  heirs  of  the  alien  grantee, 
indefinitely,  it  removes  also  the  disability  of  the  assignee 
of  the  alien  heir,  because  the  heir  and  the  assignee  are 
both  embraced  in  the  same  sentence ;  and  the  provision 
which  affects  the  heir  affects  the  assignee  also.  The 
power  of  selling,  assigning  and  devising  the  land,  is  a 
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power  incident  to  the  estate  granted,  and  not  created  by 
the  statute.  The  oflGice  and  intent  of  the  statute  was  to 
remove  a  disability,  and  not  to  create  a  power.  And 
when  we  find,  by  the  enabling  clause  of  the  act,  that  the 
land  is  to  be  held  to  the  alien  grantee  and  his  assigns  ; 
and  by  the  restraining  clause,  that  the  alien  amgm  of 
the  grantee,  and  his  heirs,  are  prevented  from  leasing 
the  lands  upon  rent,  the  intention  to  remove  the  dis- 
ability of  alienism  from  assigns  or  purchasers,  as  well  as 
from  heirs,  seems  to  be  clear.  The  devise,  therefore,  by 
Sir  John  Lowther  Johnstone  to  trustees  was  valid,  by  vir- 
tue of  this  statute,  without  the  aid  of  the  statute  of  1819. 
*  313  1  *'^*^®  statute  of  1819  is  by  its  title,  an  act 
^  declaratory  of  the  construction  and  intent  of 
the  act  of  1798.  Its  first  section  is  as  follows :  "  That 
all  and  every  deed  and  deeds,  conveyance  and  convey- 
ances of  or  for  any  lands  or  tenements  within  this  state, 
made  to  any  alien  or  aliens,  in  pursuance  of  the  act 
entitled  '  An  act  to  enable  aliens  to  purchase  and  hold 
real  estates  within  this  state,  under  the  restrictions 
therein  mentioned,'  passed  the  2d  day  of  April  1798, 
so  far  forth  as  relates  to  any  question  of  alienism,  shall 
be  deemed  and  adjudged  valid  and  effectual  to  vest  all 
and  singular  the  lands  and  tenements  described  in,  and 
intended  to  be  conveyed  by,  such  deed  or  deeds,  convey- 
ance or  conveyances,  in  the  several  grantees  therein 
named,  and  their  heirs  and  assigns,  according  to  the 
nature  of  the  estates  thereby  created,  and  in  such  man« 
ner  as  to  authorize  the  said  several  grantees  and  their 
respective  heirs  and  assigns,  being  aliens,  eff(&ctually  to 
give,  devise,  grant,  sell  and  convey  the  same,  in  fee  or 
otherwise,  to  any  other  alien  or  aliens,  not  being  the 
subject  or  subjects  of  some  sovereign  state  or  power  then 
at  war  with  the  United  States  of  America,  anything  in 
the  said  act  contained,  or  any  plea  of  alienism,  to  the 
contrary  notwithstanding." 
The  intent  and  meaning  of  the  act  of  1798,  as  ex- 
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plained  by  this  statute,  is  in  conformity  with  its  true 
judicial  construction  so  far,  at  leasts  as  respects  the 
question  now  in  controversy.  The  act  of  1819  operates 
upon  the  title  to  the  land  in  dispute,  by  way  of  legisla- 
tive construction  of  the  previous  statute,  and  removes 
whatever  doubt  may  have  previously  existed  as  to  the 
validity  of  the  devise  to  alien  trustees.  The  power  of 
the  legislature  to  pass  the  act  of  1819  cannot  be  ques* 
tioned,  because  if  any  right  or  title  was  impaired  by  it, 
it  was  the  right  and  title  of  the  state  only.  The  act 
operated  retrospectively,  by  declaring  that  conveyances 
made  in  pursuance  of  tiie  act  of  1798  should  be  adjudged 
valid  and  effectual,  "  in  such  manner  as  to  authorize  the 
grantees  and  their  respective  heirs  and  aaaigns,  bdnff 
aUenSy  effectually  to  give,  deviaa,  grant,  sell  and  convey 
the  same  to  any  other  alien  or  aliens,'*  Ac,  and  thus 
♦confirmed  the  validity  of  the  devise  in  quea-  p  ^  ^i  j 
tion,  and  cured  whatever  defects  there  may  have  '- 
been  in  the  title,  by  reason  of  the  alienism  of  any  oi  the 
parties  to  or  through  whom  it  passed. 

The  release  of  Charles  Herbert  Pierpont  to  his  co- 
trustees is  a  conveyance  within  the  meaning  of  these 
statutes,  and  was  a  valid  resignation  of  the  trust ;  and 
the  objection  of  alienism  being  removed,  the  appoint- 
ment of  Gordon  as  co-trustee  in  his  place  was  also  valid. 

The  evidence  of  the  defendants*  possession  was  suf- 
ficient to  entitle  the  plaintiff  to  go  to  the  jury  on  that 
point,  and  the  defendant  did  not  ask  to  go  there  with  it. 
We  cannot  review  the  opinion  of  the  judge  on  that 
question  of  fact 

Judgment  aflBrmed** 

'  The  title  to  the  Fnltenej  estate  was  suhscqtieiitlj  lidgated  in  the  eafce  cf 
I  People  9.  Snyder,  41  N.  T.  397  ;  8.  o.  51  B^b.  S89  ;  anA  Howard  v.  Moot, 

I  64  N.  T.  S6S ;  s.  o  S  Han  495 ;  and  in  t§xh  of  thoa^  it^  validity  was  m» 

i  Hdiied. 
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Heywabd  et  (d.  v.  City  of  New  York. 
Right  of  emneni  domam. 

The  legislature  may,  by  yirtae  of  the  right  of  emineDt  domain,  aathoriie  the 
taking  of  private  property,  by  a  monidpal  corporation,  for  public  pnrposes, 
upon  payment  of  a  jnst  compensation ;  in  such  case,  there  is  no  rerer- 
sionary  interest  in  the  representatives  of  the  original  owner,  and  the  pro- 
perty so  acquired  may  be  diverted  to  other  purposes. 

Heyward  r.  City  of  New  York,  8  Barb.  486,  afl^rmed. 

Appeal  from  the  general  teiin  of  the  Supreme  Court, 
in  the  first  district,  where  a  decree  had  been  made,  in  an 
equity  case,  dismissing  the  plaintiffs'  bill,  with  coste. 
(Reported  below,  8  Barb.  486.) 

This  was  a  suit  in  equity,  commenced  in  the  late  court 
of  chancery,  for  an  account  of  the  proceeds  of  certain 
lands  originally  taken  by  the  corporation  for  an  alms- 
house, under  the  delegated  right  of  eminent  domain,  and 
subsequently  diverted  from  that  purpose,  and  sold  by 
l^e  city  authorities  to  numerous  purchasers. 
^  *The  corporation  of  the  city  of  New  York 

J  acquired  title,  by  proceedings  had  under  the  act 
of  1816,  c.  53,  to  certain  lands  within  the  city,  which,  in 
1818,  were  used  and  occupied  for  an  almshouse.  The 
lands  were  originally  taken  for  a  public  market,  but  the 
act  conferred  "the  right  of  converting  or  disposing  of 
ihe  said  lands  and  premises  for  other  purposes,  or  other- 
wise, whenever  they,  or  their  successors,  may  deem  the 
continuance  of  the  said  market  there  unnecessary." 

In  1818,  the  wants  of  the  city  requiring  the  enlarge- 

ment  of  the  almshouse  establishment,  an  act  was  passed 

(c.  244)  to  authorize  the  taking  of  other  lands  for  that 

purpose,   which   provided,   that   on  payment  of  the 
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appraised  value  thereof,  the  city  should  become  seised 
of  the  said  lands  in  fee  simple  abaolute. 
♦Under  this  act,  proceedings  were  had  to  ac- 


quire title  to  about  seven  acres  of  land,  then 


[  *316 


belonging  to  Mrs.  Ann  Rogers,  She  appeared  and  op- 
posed the  proceedings,  but  the  land  was  condemned,  and 
the  sum  of  $13,090  awarded  to  her  as  compensation, 
which  she  subseqently  received,  after  a  confirmation  of 
the  report. 

In  1845,  the  almshouse  establishment  was  removed  ta 
Black welFs  Island,  and  in  pursuance  of  a  resolution  of 
common  council,  the  lands  in  question  w^ere  surveyed 
and  laid  out  into  city  lots,  and  sold  to  various  purchasers, 
with  covenant  of  warranty. 

♦The  plaintiffs,  who  were  residuary  devisees 


and  legatees  of  Ann  Rogers,   thereupon,  filed 


[  *  317 


their  bill  for  an  account  of  the  proceeds  of  tJie  sales  of 
the  property,  claiming  that  they  were  entitled  to  the 
same,  so  far  as  it  exceeded  the  amount  originally  paid 
to  Ann  Rogers. 

The  supreme  court,  to  which  the  case  had  been  trans- 
ferred, on  a  hearing  upon  the  pleadings  and  proofs,  made 
a  decree  dismissing  the  bill,  with  costs ;  whereupon,  this 
appeal  was  taken. 


(yOonoTy  for  the  appellants. 
Davies,  for  the  respondent. 


♦Welles,  J. — ^There  can  be  no  doubt,  it  seems  p  ^  q|q 
to  me,  but  that  the  legislature  intended ,  by  the  ^ 
act  under  which  the  respondents  claim  to  have  acquired 
the  lands,  for  the  proceeds  of  the  sales  of  which  the 
appellants  ask  to  have  them  render  an  account  (Act 
of  21st  April  1818,  Laws  1818,  a  244,  p.  255,  &a),  that 
the  entire  estate  of  the  owners  of  such  lands  should  be 
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divested,  and  the  whole  interest  and  estate  therein  he 
vested  in  the  respondents,  upon  all  the  provisions  of  the 
act  having  been  complied  with. 

The  act,  after  reciting  that  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  were  desirous  of 
taking  possession  of  certain  lands,  tenements  and 
hereditaments,  situate,  lying  and  being  in  the  ninth 
ward,  Ac,  and  bounded  as  follows,  &c.  (describing  the 
lands,  which  include  the  premises  in  question),  "  for  the 
purpose  of  extending  the  ahnshouse  establishment  of 
the  said  city,"  enacted,  that  it  should  be  lawful  for  the 
said  mayor,  aldermen  and  commonalty,  whenever  they 
should  judge  proper,  to  take  possession  of  all  or  any 
part  of  said  described  lands,  in  the  same  manner  pre- 
scribed in  and  by  the  act  entitled  "An  act  to  vest  certain 
lands  in  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,"  passed  29th  March  1816;  that  all 
*  ^90  1  *^®  provisions  of  the  said  act  should  *have  the 
-'  like  force  and  effect  relative  to  the  above-men- 
tioned and  described  premises,  and  all  persons  interested 
therein,  and  also  upon  the  said  mayor,  aldermen  and 
commonalty,  which  they  would  have  had  relative  to 
them,  provided  the  above-mentioned  and  described 
premises  had  been  particularly  mentioned  and  described 
in  the  preamble  of  the  said  act ;  and  that  on  the  final 
confirmation  of  the  report  of  the  commissioners  who 
might  be  appointed  by  the  supreme  court,  in  pursuance 
of  the  provisions  of  the  said  act,  and  the  payment  of  the 
sums  which  might  be  awarded  by  them,  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York 
should  become  and  be  seised  in  fee-simple  absolute  of 
said  lands,  &c.,  or  so  much  thereof  as  might  be  men- 
tioned and  described  in  the  said  report. 

The  preamble  of  the  said  act  of  29th  March  1816,  recites 

that  the  mayor,  aldermen  and  commonalty  of  the  city 

of  New  York  had,  by  their  memorial,  represented  that 

they  were  desirous  to  become  possessed  of  the  lands,  &q., 
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in  the  second  ward,  &c.  (describing  the  lands  particu- 
larly), for  the  purpose  of  erecting  thereon  an  extensive 
and  commodious  public  market,  and  with  the  right  of 
converting  and  disposing  of  the  said  lands  and  premises 
for  other  public  purposes,  or  otherwise,  whenever  they 
or  their  successors  might  deem  the  continuance  of  the  said 
market  there  unnecessary;  and  that  they  were  willing 
and  desirous  to  defray  the  whole  expense  of  the  purchase 
of  the  said  premises  out  of  the  city  treasury,  upon  the  said 
premises  being  vested  in  them  in  fee-simple,  &c.,  and 
prayed  the  aid  of  the  legislature  in  the  premises;  the 
said  preamble  then  concludes  as  follows :  "And  whereas, 
the  said  prayer  appears  reasonable."  The  act  then  pro- 
vides for  the  appointment  by  the  supreme  court,  or  a 
justice  thereof,  of  commissioners  of  estimate,  whose  duty 
it  should  be,  after  taking  an  oath  faithfully  to  perform 
the  trust  and  duties  required  of  them  by  the  said  act,  to 
make  a  just  and  true  estimate  of  the  loss  and  damage 
to  the  respective  owners,  <fec.,  entitled  unto  or  interested 
in  said  lands,  <&c.,  by  and  in  consequence  of  relinquish- 
ing the  same  to  the  said  mayor,  aldermen  and  common- 
alty, and  report  thereon  to  the  supreme  court,  who  were 
authorized,  either  to  confirm  the  same,  or  refer  *it  ..  ^ 
back  to  the  same  or  other  commissioners  to  be  '- 
appointed,  for  reconsideration,  with  the  like  power  in 
relation  to  any  subsequent  report  of  commissioners; 
and  the  report,  when  confirmed  by  the  supreme  court, 
was  to  be  final  and  conclusive  upon  all  paities  and  per- 
sons whomsoever.  The  act  then  declares  as  follows: 
"  And  on  such  final  confirmation  of  such  report  by  the 
said  court,  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York  shall  become  and  be  seised  in  fee- 
simple  absolute  of  all  the  said  lands,  tenements,  heredit- 
aments and  premises  in  the  said  report  mentioned,  and 
thereupon  the  said  mayor,  aldermen  and  commonalty, 
or  any  person  or  persons  acting  under  their  authority, 
may,  immediately,  or  at  any  time  or  times  thereafteri 
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take  possession  of  the  same,  or  any  part  or  parts  thereof 
without  any  suit  or  proceeding  at  law  for  that  purpose." 
Provision  is  subsequently  made  in  the  act,  for  the  pay- 
ment by  the  mayor,  aldermen  and  commonalty  of  the 
city,  to  the  owners  of  the  lands,  of  the  sums  estimated 
and  reported  in  their  favor  by  the  commissioners. 

It  will  be  perceived  by  the  preamble  of  this  act  of 
1816,  that  the  city  prayed  of  the  legislature  to  aid  it  in 
purchasing  the  lands  for  the  purpose  of  a  market,  such 
lands  to  be  vested  in  the  corporation,  with  the  right  of 
converting  and  disposing  of  Uiem  for  other  public  pur- 
poses, or  otherwise,  whenever  the  continuance  of  the 
market  there  should  be  deemed  unnecessary,  upon  pay- 
ment of  the  whole  expense  of  the  purchase  out  of  the 
city  treasury;  and  that  the  legislature  regarded  the 
prayer  as  a  reasonable  one.  The  act  then  proceeds  to 
grant  such  prayer,  with  an  evident  design  to  protect  and 
secure  the  rights  of  all  persons  interested,  and  does,  in 
terms,  declare,  that  upon  certain  things  being  done,  the 
corporation  shall  be  seised  in  fee-simple  absolute  of 
the  lands,  providing,  at  the  same  time,  for  the  payment 
to  the  respective  owners  of  just  sums  for  the  loss  or 
damage  by  and  in  consequence  of  relinquishing  the  lands 
to  the  corporation. 

The  act  provides  for  a  compulsory  sale  of  the  premises, 
with  a  transfer  of  the  whole  title  thereto,  from  the 
*  099  n  owners  thereof  to  *the  mayor,  aldermen  and  com- 
J  monalty  of  the  city  of  New  York,  to  be  held  by 
them  in  fee-simple  absolute.  Suppose,  the  act  with  its 
preamble  to  be  turned  into  an  agreement  between  the 
corporation  of  the  city  and  the  respective  owners  of  the 
land,  voluntarily  and  fairly  entered  into  by  all  the  par- 
ties, no  one  can  doubt,  but  that  the  owners  intended  to 
part  with  their  whole  interest,  title  and  estate,  and  that 
the  corporation  of  the  city  expected  and  would  be 
entitled  to  ihe  absolute,  unconditional  and  perpetual 
ownership  of  the  lands,  with  all  the  incidents  of  al^oluto 
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dominion,  upon  the  terms  and  conditions  of  the  contract 
being  fully  complied  with.  In  both  cases,  that  of  a 
statute  and  of  a  contract,  the  primary  and  principal 
object  to  be  sought  after  is  the  intention,  in  the  one  case, 
of  the  legislature,  and  in  the  other,  of  the  parties,  which 
intention  is  generally  to  be  gathered  from  the  language 
employed  to  manifest  it,  which,  in  both  cases,  as  1  sup- 
pose, is  subject  to  substantially  the  same  rules  of  inter- 
pretation. 

The  statute  of  1818,  under  which  the  proceedings  of 
the  corporation  in  this  case  were  had,  adopts  and  incor- 
porates the  act  of  1816  referred  to ;  and  by  it  all  the  pro- 
visions of  the  last-mentioned  act  are  to  have  the  like 
force  and  effect,  relative  to  the  lands  in  question  in  this 
case,  and  all  persons  interested  therein,  and  also  upon 
the  mayor,  aldermen  and  commonalty,  as  they  had 
upon  the  lands,  persons,  Ac,  mentioned  and  referred  to 
in  the  act  itself.    The  act  of  1818,  in  this  respect,  is 
somewhat  obscurely  and  inartificially  drawn,  but  such, 
however,  I  am  satisfied,  was  the  intention  and  must  be 
its  effect.    The  two  acts  differ,  as  far  as  I  can  discover, 
only  in  one  respect ;  by  that  of  1816,  the  lands  were  to 
vest  in  the  corporation  of  the  city,  upon  the  confirmation 
by  the  supreme  court  of  the  report  of  the  commissioners 
of  estimate,  and  the  owners  were  left  to  their  action 
against  the  corporation  to  recover  the  estimates,  in  case 
payment  was  not  made  in  one  month;  while  by  the  act 
of  1818,  the  title  vests  only  upon  the  final  confirmation 
of  the  commissioners'  report,  and  the  paymerU  of  the  sums 
which  might  be  awarded  by  them.    As  to  the  nature  of  the 
title  to  be  acquired,  the  two  acts  are  id^itical ;  and  that 
title  is  what  *both  declare  it  should  be,  a  fee-     ^ 
simple  absolute  (the  highest  and  most    perfect  ^ 
known  to  the  law),  provided  adequate  power  resided  in 
the  legislature  to  create  such  a  title  in  the  manner  con- 
templated. 
That  the  legislature  possessed  the  power  to  direct  the 
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lands  in  question  to  be  taken  for  the  purposes  men- 
tioned, is  not  denied  by  the  counsel  for  the  appellants ; 
on  the  contrary,  such  power  is  expressly  conceded.  But 
it  is  contended,  that  the  power  was  limited  to  take  the 
lands  for  the  uses  of  the  almshouse  only,  and  that  when 
they  were  no  longer  needed  for  that  purpose,  or  such 
use  should  cease  or  be  abandoned,  the  lands  would 
revert  to  the  original  owner ;  and  that  the  acts  referred 
to,  in  so  far  as  they  assumed  to  confer,  or  authorize  to  be 
conferred,  upon  the  corporation  of  the  city  of  New  York 
a  title  or  power  in  respect  to  the  lands,  beyond  such 
usufructuary  interest,  were  unconstitutional  and  void; 
that  while  the  legislature  may,  in  the  exercise  of  the 
right  of  eminent  domain,  take  private  property  for 
the  public  use,  it  would  be  a  perversion  and  abuse  of 
the  right,  to  allow  it  to  be  held  longer  than  the  use  for 
which  it  had  been  taken  should  continue,  or  was  neces- 
sary for  the  purposes  for  which  it  was  taken. 

The  question  is  not,  as  it  was  in  Embvry  v.  Connor 
(3  N.  Y.  511),  whether,  when  the  property  in  dispute  was 
-confessedly  unnecessary  for  the  purpose  for  which  it 
was  taken,  although  strictly  within  the  act  (2  R.  L.  416, 
§  179),  which  authorized  it,  the  legislature  could  vest  the 
title  in  the  corporation,  without  the  consent  of  the  owner. 
In  that  case,  land  had  been  taken  in  the  city  of  New 
York,  for  the  purpose  of  widening  a  street.  The  land 
necessary  for  that  purpose  did  not  include  the  premises 
in  dispute,  which  was  a  part  of  a  lot  or  parcel,  the 
remainder  of  which  was  necessarily  taken,  and  so  ap- 
peared by  the  report  of  the  commissioners  of  estimate 
and  assessment.  In  such  case,  the  act  authorized  the 
appropriation  of  that  part  of  the  lot  which  was  not,  with 
that  which  was,  required  for  the  street  improvement. 
This  court  held,  that  the  legislature  could  not  confer  the 
power  upon  the  city  to  take  the  land  in  question,  with- 
out the  consent  of  the  owners,  as  it  was  not  required  for 
the  public  use;  and  that  the  only  construction  of  the 
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179th  *section  of  the  act,  consistent  with  the     ^ 
constitutional  power  of  the  legislature,  was  to  '- 
regard  it  as  intended  only  to  give  the  corporation  capa^ 
city  to  take  property  under  such  circumstances,  with  the 
consent  of  the  owner. 

It  is  settled  by  cases  too  numerous  to  need  citation, 
that  no  power  exists  in  the  legislature,  or  elsewhere,  to 
take  private  property,  without  the  consent  of  the  owner, 
for  public  uses,  with  or  without  compensation,  except  by 
due  process  of  law;  by  which  is  meant,  the  judgment 
of  the  law  pronounced  upon  trial,  after  the  matter  is 
judicially  ascertained.  A  man  can  never  have  hia  pro- 
perty taken  from  him,  without  his  consent,  and  given 
to  another  by  mere  legislation. 

The  right  to  take  private  property  for  public  purposes 
does  not  depend  upon  any  express  provision  in  the 
charter  of  government,  but  is  an  inherent  attribute  of 
sovereignty,  existing  in  every  independent  state.  Pri- 
vate interest  must  yield  to  public  necessity;  this  is  what 
is  meant  by  the  right  of  eminent  domain.  Its  existence 
with  us  has  never  depended  upon  our  written  constitu- 
tions, although  by  those  of  1821  and  1846,  its  exercise  is 
declared  to  be  limited  upon  the  condition  of  making 
just  compensation.  (Const,  of  1821,  art.  vii.,  §  7  ;  Const. 
of  1846,  art.  i.,  §  6.)  The  constitution  of  1777  contained 
no  similar  provision,  and  yet,  I  apprehend,  no  one  from 
foundation  of  the  government,  ever  doubted  the  exist- 
ence of  the  right,  from  the  silence  of  the  constitution  on 
the  subject.  The  proceedings  which  we  are  now  review- 
ing were  all  consummated  prior  to  the  constitution  of 
1821,  and  while  we  were  without  any  express  provision 
or  organic  law  on  the  subject.  Whether  the  right 
existed  then,  unconnected  with  the  condition  of  making 
compensation,  it  is  not  material  to  inquire,  because  in 
the  case  at  bar,  compensation  was  provided  for  and  has 
been  made.  Certain  it  is,  that  no  honest  legislature  or 
'just  government  would  be  guilty  of  the  moral  piracy  of 
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failing  to  recognise  and  fulfil  the  duty  of  making  just 
compensation,  where  private  property  should  be  t^en 
for  public  use.    (2  Kent's  Com.  339,  3d  ed.,  note  b.) 

With  these  general  views  of  the  right  of  eminent  do- 
*  ooK  -|  ^*i^>  i^  *is  proper  to  inquire,  with  a  little  more 
^  particularity  and  precision,  into  its  character 
and  extent.  Does  it  imply  the  right  in  the  sovereign 
power  to  determine  the  time  and  occasion,  and  as  to 
what  particular  property,  it  may  be  exercised?  Most 
dearly  it  does,  from  the  very  essence  and  nature  of  the 
right ;  to  deny  it  would  be  to  abrogate  and  destroy  it 
(2  Kent's  Com.  340, 3d  ed. ;  Beekman  v.  Saratoga  Railroad 
a>.,  3  Paige  73;  Varich  v.  Smith,  5  Id.  159-60.)  Shall 
the  same  power  determine  the  estate  or  quantity  of  inter- 
est in  the  lands  which  shall  be  taken ;  whether  an  estate 
for  years,  for  life  or  in  fee ;  whether  a  right  of  reversion, 
in  any  event,  shall  be  left  in  the  owner,  or  whether  a 
mere  easement  shall  be  taken,  without  divesting  the  fee 
and  general  ownership  of  the  land  ?  It  seems  to  me 
entirely  clear,  that  all  these  powers  must,  of  necessity, 
rest  in  the  legislature,  in  order  to  secure  the  useful 
exercise  and  enjoyment  of  the  right  in  question.  A 
case  might  arise  where  a  temporary  use  would  be  all 
that  the  public  interest  required  ;^  another  case  might 
require  the  permanent  and  apparently  the  perpetual 
occupation  and  ergoyment  of  the  property  by  the  public ; 
and  the  right  to  take  it  must  be  co-extensive  with  the 
necessity  of  the  case,  and  the  measure  of  compensation 
fihould,  of  course,  be  graduated  by  the  nature  and  dura^ 
tion  of  the  estate  or  interest  of  which  the  owner  is 
deprived. 

Where,  as  in  this  case,  a  fee-simple  absolute  was 
deemed  necessary,  and  was  taken,  all  the  loss  and  dam- 
age of  the  owners  and  others  interested,  by  and  in  con- 
sequence of  their  relinquishing  the  same,  was  directed 

I  8ee  Hefttd  v.  Brookljn,  60  K.  T.  24S ;  Strong  v.  BrooklTn,  68  Ibid.  1. 
270 


k  ;v* 


1852.1  Heywabd  V,  City  of  New  York.  326 

Opinion  of  the  Court,  per  Wbllem,  J. 

to  be,  and  was,  in  fact,  paid ;  this  must  necessarily  have 
included  the  whole  value  of  the  inheritance.  There 
would  be  no  justice  or  equity,  in  paying  the  owners  any- 
thing more,  at  any  time  or  under  any  circumstances. 
That  the  use  by  the  public  of  the  lands  in  question 
might  cease,  was  a  possibility,  but  was  not  contemplated 
at  the  time ;  the  site  of  the  almshouse  at  Bellevue  was 
supposed  to  be  fixed  and  permanent,  and  tlie  annexation 
to  it  of  the  lands  in  question  was  designed  and  expected 
to  be  also  permanent.  There  could,  therefore,  be  no 
just  measure  of  compensation,  but  the  whole  value  of 
the  lands,  with  the  damages  for  relinquishing  them; 
and  that  being  paid,  justice  could  *not  be  done  ^  ^ 
to  the  corporation  of  the  city,  without  allowing  ^ 
the  latter  to  hold  the  lands,  as  the  act  provides,  in  fee- 
simple  absolute. 

After  the  lapse  of  twenty-^ix  or  twenty-seven  years, 
circumstances  had  risen,  justifying  a  removal  of  the 
almshouse  establishment  to  another  place,  and  it  followed, 
that  the  identical  lands  in  question  were  no  longer  re- 
quired, at  that  place  for  the  purpose  for  which  they  had 
been  taken.  If,  under  such  circumstances,  they  are  to 
revert,  it  must  be  for  the  reason  that  the  corporation  had 
only  acquired  a  use,  upon  the  determination  of  which, 
their  right  was  at  an  end.  If  this  be  so,  the  appel- 
lants, it  seems  to  me,  are  entitled  to  the  wliole  reversion, 
without  accounting  for  what  they  or  their  ancestors  have 
received.  Their  title,  if  they  have  any,  is  a  legal  one ; 
it  is  the  same  which  their  ancestor  had,  when  the  lands 
were  taken. 

To  uphold  their  claim  would  be  to  establish  a  princi- 
ple pregnant  with  great  injustice  and  most  mischievous 
in  its  consequences.  Suppose,  the  corporation  had,  at 
their  own  expense  and  in  good  faith,  covered  the  lands  in 
question  with  expensive  buildings  for  the  uses  of  the  alma- 
house,  and  circumstances  unforeseen  by  them  had  ren- 
dered necessary  a  removal  of  the  establishment  to  an 
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adjoining  block,  and  the  possession  of  these  lands  thereby 
become  unavailable  for  the  purpose  originally  contem- 
plated and  for  which  they  were  appropriated.  The  ap- 
pellants would  have  the  right  to  resume  them,  upon  the 
same  principles  which  would  entitle  them  to  prevail  in 
this  case.  No  one  can  fail  to  see  the  iniquity  of  such  a 
result ;  it  would  be  paying  them  in  fiill  for  the  lands, 
and  allowing  them  to  have  them  also. 

The  appellants  propose  to  obviate  this  apparent  injus- 
tice by  an  equitable  account.  If  an  account,  under 
such  circumstances,  is  to  be  had  in  one  case,  it  should  be 
taken  in  every  case  where  either  party  demands  it.  If 
the  property  had  depreciated,  it  would  be  the  interest 
of  the  corporation  to  have  an  account,  which  the  owners 
would  scarcely  agree  to.  Besides,  to  allow  an  account- 
ing in  such  a  case,  would  be  a  new  feature  in  equitable 
jurisprudence,  without  precedent,  and  not  called  for  by 
*  ^97  1  *^^y  equities  of  the  case.  A  man  is  called  upon 
-'  to  give  up  and  part  with  his  property  for  the 
public  use ;  it  is  reasonable  that  he  should  do  so,  and 
the  law  requires  it  of  him ;  a  full  indemnity  is  all  that 
he  can  ask  in  return,  and  should  satisfy  him ;  having 
received  it,  a  demand  for  anything  beyond  must  be 
founded  upon  a  rule  anything  but  equitable. 

Considerations  of  the  character  of  the  foregoing,  among 
others,  have  led  me  to  the  conclusion,  that  the  legisla- 
ture should  possess  the  power  which  they  have  exercised 
in  the  present  case ;  and  having  found  no  authority  to 
the  contrary,  I  am  satisfied  of  its  existence.  Such  too,  I 
am  persuaded,  were  among  the  reasons  which  induced 
the  legislature  to  provide  that  the  title  to  be  acquired  by 
the  city  should  be  one  in  fee-simple  absolute. 

Decree  affirmed.' 

*  To  the  same  effect,  see  Bexford  v.  Knigfat,  1 1  N.  Y.  808,  and  Qewtj  «. 
New  York,  49  How.  Tr.  SB. 
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Talmaqe  u  Pell  4  al. 
Statu  of  Ohio  u  Same  akd  Leavitt. 

Banking  association. — Powers  of  reedver. — Uswry, 

BftnkiDg  iissociiLtions^  organhxid  nnder  the  act  of  IB 38^  anj  fiubjct^t  to  tho 
general  laws  relating  to  moneyed  corporations,  except  where  tbcj  are  incon- 
elstent  with  that  act,  and  its  siupplements.  ^ 

Tbey  have  tio  power  to  purchase  state  stocks,  to  scU  at  a  profit,  or  aa  a  means 
of  raiaing  money,  except  when  receiTcd  ^  secnrky  for  a  loan,  or  in  pay- 
ment of  a  debt ;  and  if  they  assign  o^ortgagcs  as  collateral  security  for 
ocTtiticatcs  of  deposit,  issued  for  stocks  so  purchoBed^  in  riolation  of  law, 
with  notice  on  the  part  of  tJm  Tt^Bdor^  tlije  transaction  ii  iUegat^  and  the 
ftsfligntnents  rbid. 

A  transaction,  by  a  bankiikg  association,  in  excess  of  its  powers,  is  void ; 
and  a  receiver  may  reclaim  sccuritici  transf<;TTed  by  it,  in  violation  of  law. 

To  eonstimte  usury,  ttier«  must  be  a  loan,  a  taking  of  more  than  lawful  inter^ 
6st,  and  a  corrupt  agreement ;  it  h  not  usury,  for  a  banklnf^  ossociatioit  to 
TccciTc  a  mortgage  for  its  stock,  though  the  market  price  l&  below  par. 

A.PPEAL  from  the  general  term  of  the  Supreme  Court, 

IB  the  first  district,  where  a  decree  had  been  made  in 
favor  of  the  plaintiff  in  the  first  cause,  in  a  foreclosure- 
suit. 

The  first  of  these  causes  was  a  suit  in  equity,  com- 
menced in  the  late  court  of  chancery,  by  Joseph  D. 
Beers,  president  of  the  North  American  Trust  and  Bank* 
ing  company,  against  Ferris  Pell  and  Mary  Anna,  his 
wife,  and  her  trustee,  for  the  foreclosure  of  a  mortgage 
for  $15,000,  dated  the  20th  December  1838,  Pending  the 
suit.  Beers  resigned  his  oSice,  and  Thomas  G.  Talmage, 
his  successor,  was  substituted  as  plaintiff.  Several  sub- 
sequent incumbrancers  were  made  parties  defendant. 

'  OTtrruled  in  Lcayitt  v.  Blatchford,  17  N.  Y.  521. 
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♦On  the  22d  November  1839,  after  the  institution  of 
this  suit,  the  North  American  Trust  and  Banking  com- 
pany transferred  the  mortgage  in  question  to  the  com- 
missioners of  the  canal  fiind  of  the  state  of  Ohio,  for 
whose  benefit  the  suit  was  subsequently  prosecuted.  On 
the  20th  September  1841,  the  Banking  company  having 
become  insolvent,  David  Leavitt  was  appointed  receiver 
thereof. 

On  the  19th  March  1842,  an  order  was  made  in  the 
cause,  authorizing  the  commissioners  of  the  canal  fund 
of  the  state  of  Ohio  to  file  an  original  bill  in  the  nature  of 
a  supplemental  bill,  to  have  the  benefit  of  the  pend- 
ing suit.  The  second  suit  was  then  instituted  in  the 
name  of  the  State  of  Ohio,  making  the  receiver  a  party 
defendant. 

The  original  bill  was  taken  pro  confesso  as  against  all 
the  defendants  except  Ferris  Pell  and  wife ;  ,and  the  bill 
in  the  nature  of  a  supplemental  bill,  except  as  to  Pell 
and  wife  and  David  Leavitt,  the  receiver. 

Pell  and  wife  defended  on  the  grounds  that  the  mort- 
gage was  given  upon  an  usurious  consideration,  and  that 
it  was  fraudulently  obtained.  The  receiver  defended  on 
the  ground  that  the  transfer  of  the  bond  and  mortgage 
to  the  commissioners  of  the  canal  fund  was  founded 
upon  an  illegal  contract,  and  void. 

The  North  American  Trust  and  Banking  company 
was  organized  as  a  banking  association  under  the  act  of 
18th  April  1838.  On  the  26th  July,  in  that  year,  it 
advertised  that  it  was  organized  with  a  capital  of 
150,000,000;  that  $2,000,000  thereof  had  been  sub- 
scribed ;  and  that  it  was  prepared  to  receive  additional 
applications  for  stock,  to  be  paid  for  in  cash,  state  stocks, 
or  in  bonds  secured  by  mortgage  upon  unincumbered 
real  estate. 

♦  ooA  1      *The  $2,000,000  so  subscribed  had  been,  in 
"^  fact,  subscribed  in  part  by  twenty  subscribers  of 
1000  shares  of  $100  a  share  each ;  some  of  the  sub- 
274 


i^r*^. 


1852.]  Talmage  v.  Pell.  S80 

Statement  of  the  Case. 

scriptions  having  been  made  with  the  understanding 
that  so  much  of  the  stock  as  the  subscribers  did  not  pay 
for,  might  be  transferred  to  the  company,  or  some  of  its 
officers,  to  be  sold  for  its  benefit 

On  the  3d  December  1838,  Ferris  Pell  applied  for  a 
loan  of  $20,000  upon  mortgage;  and  the-  association 
agreed  to  loan  him  $16,000  upon  the  security  of  the 
premises,  in  the  stock  of  {he  company.  The  mortgage 
was  given,  and  the  stock  issued  to  him  accordingly ;  this 
stock  was  part  of  1000  shares  subscribed  by  one  of  the 
twenty  original  subscribers ;  and  was  transferred  to  Pell, 
by  virtue  of  a  power  of  attorney  held  by  one  of  the 
officers  of  the  association.  On  the  day  of  its  transfer,  ita 
market  price  was  98  cents  on  the  dollar;  at  the  end  of 
six  months,  for  which  period  Pell  had  agreed  to  hold  i\m 
stock,  the  market  value  had  declined  to  77i  cents. 

In  regard  to  the  defence  set  up  by  the  receiver,  it 
appeared,  that  in  July  1839,  the  banking  association 
purchased  of  the  commissioners  of  the  canal  fund  of 
Ohio,  $800,000  of  the  six  per  cent,  bonds  of  that  state  at 
par,  allowing  them  to  receive  one-half  the  net  profit  to 
be  realized  by  a  sale  thereof;  the  purchase-money  was  to 
be  paid  in  instalments. 

On  the  22d  November  1889,  there  was  due  from  the 
association  to  the  canal  commissioners,  $200,000  on  ac^ 
count  of  this  purchase.  Being  unable  to  meet  the  pa;- 
ment,  the  company,  *for  the  purpose  of  obtain-  ^  ^ 
ing  funds  to  do  so,  entered  into  a  new  contract  '- 
with  the  commissioners  of  the  canal  fund,  whereby  the 
banking  company  became  the  purchasers  of  an  addi- 
tional amount  of  $230,000  of  the  six  per  cent,  bonds  of 
the  slate  of  Ohio,  and  in  payment  therefor  delivered  to 
the  commissioners,  certificates  of  deposit  for  the  amount 
of  $238,494.16,  payable  through  a  period  of  eight  months^ 
making  their  then  value,  the  par  value  of  the  bonds 
received.    The  certificates  were  in  this  form  : 
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"North  American  Trust  and  Banking  Company, 
No.  748.  City  of  New  York,  Nov.  22, 1839. 

Samuel  T.  McCracken,  Daniel  Kilgore  and  Joseph  S. 
Lake,  commissioners,  have  deposited  in  this  bank  thir- 
teen thousand,  nine  hundred  and  one  VVJj  dollars,  payable 
to  their  order,  on  the  return  of  this  certificate — on  de- 
mand, after  5th  September  1840. 

Capital  $10,000,000. 

Walter  Weed,  Cash'r.  J.  D.  Bbees,  Pres't. 

To  secure  the  payment  of  these  certificates,  the  com- 
pany executed  an  assignment  of  four  bonds  and  mort- 
gages, amounting  in  the  aggregate  to  $239,000,  among 
which  was  the  one  in  suit;  and  placed  the  assignment  in 
the  hands  of  John  L.  Graham  and  Joshua  N.  Perkins, 
to  be  delivered  to  the  commissioners  of  the  canal  fund, 
in  case  of  a  default  in  the  payment  of  the  certificates  of 
deposit. 

The  company  also  placed  in  the  hands  of  the  com- 
missioners, the  bonds  for  $230,000  received  from  them, 
with  instructions  to  forward  $165,000  of  them  to  Eng- 
land, to  be  sold  by  Barings  &  Co.,  and  to  place  the  resi- 
due in  the  hands  of  Joshua  N.  Perkins,  to  be  sold  in 
New  York,  on  account  of  the  banking  company.  This 
was  done,  and  the  net  proceeds  of  the  bonds,  amounting 
to  $196,588.11,  was  credited  to  the  company,  on  account 
of  the  original  purchase  of  bonds. 

The  causes  were  heard  together  upon  the  pleadings 
and  proofs,  before  the  general  term  of  the  supreme  courts 
to  which  they  had  been  transferred  under  the  constitu- 
tion, where  a  decree  of  foreclosure  and  sale  was  made  in 
the  usual  form ;  whereupon,  David  Leavitt,  the  receiveii 
took  this  appeal. 

Bea/rddey,  for  the  appellant. 

NoyeSy  for  the  respondents. 
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♦Gardiner,  J. — ^The  defendants,  Pell  and  wife,  object 
to  the  validity  of  the  bond  and  mortgage  in  conttoversj. 
1.  Upon  the  ground  of  usury :  2,  Upon  that  of  fraud  on 
the  part  of  the  association.  There  is  no  foundation  for 
the  first  objection,  in  the  pleadings ;  nor  for  the  second, 
in  the  proofs. 

The  case  shows  that  Pell  intended  to  exchange,  and 
did  exchange,  his  bond  and  mortgage  for  the  stock  of  the 
company ;  that,  when  issued  to  him,  it  was  worth  ninety- 
eight  cents  upon  the  dollar ;  that  he  has  disposed  of  it 
according  to  the  purpose  stated  by  him  in  his  answer, 
and  has  received  and  appropriated  the  avails  to  his  own 
use.  The  defence,  if  succeasfulj  would  give  him  $15,000 
in  the  stock  of  the  association,  or  its  proceeds,  without 
consideration,  and  enable  him  to  cast  upon  the  creditors 
and  bond  fide  stockholders  of  the  company,  the  loss 
arising  from  his  own  improvidence. 

If  these  defendants  were  at  liberty  to  insist  upon  the 
fraud  of  the  original  subscribers,  in  bar  of  this  suit,  a 
question  upon  which  we  express  no  opinion,  the  fraud 
must  be  proved.  This  *has  not  been  done,  ^^„,^ 
as  we  all  agreed,  upon  the  first  argument,  and  *- 
nothing  has  been  shown,  upon  the  present  hearing, 
to  change  that  opinion^ 

Assuming  the  validity  of  the  bond  and  mortgage,  the 
only  remaining  question  will  be,  whether  the  state  of 
Ohio,  through  the  agreement  and  assignment  stated  in 
the  bill,  obtained  such  a  title  to  the  securities^  as  will  be 
recognised  and  enforced  in  a  court  of  equity.  The  de- 
termination of  this  question  involves  a  consideration  of 
the  nature  and  extent  of  the  powers  conferred  upon  the 
association  by  the  act  of  1828,  "  to  mjUhorize  the  bmine^ 
of  bcmking" 

And,  first,  this  was  a  corporation,  and  a  moneyed  cor- 
poration. This  was,  in  effect,  decided  in  GUkt  v.  Moody, 
in  this  court  (3  N.  Y.  485),  and  in  previous  cases,  to 
which  reference  is  there  made.     In  the  language  of 
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Judge  Bronson,  they  are  not  corporations  within  the 
intent  .and  meaning  of  a  particular  statute;  but  are 
corporations  to  all  intents  and  purposes. 

In  the  second  place,  the  association  is  a  banking  cor« 
poration.  It  was  organized  under  /'  an  act  to  authorize 
the  business  of  banking ;"  not  an  act  for  that  and  other 
purposes.  The  18th  section  of  the  statute  provides,  that 
"such  association  shall  have  power  to  carry  on  the  busi- 
ness of  banking,"  by  the  exercise  of  the  express  powers 
there  enumerated,  and  of  such  "incidental  powers  as 
shall  be  necessary  to  carry  on  such  business."  This 
provision  is  merely  declaratory  of  the  doctrine  of  the 
modern  decisions,  that  "all  corporations  possess  such 
powers  as  are  specifically  granted  by  the  act  of  in- 
co;rporation,  or  such  as  are  necessary  for  the  purpose  of 
carrying  into  effect  the  powers  expressly  granted,  and 
no  others."  (2  Kent's  Com.  298;  4  Wheat.  636;  4  Hill 
443.) 

In  the  third  place,  this  association,  bs  a  banking  cor- 
poration, was  subject  to  all  general  laws  relating  to  that 
class  of  corporations,  except  in  so  far  as  those  laws,  or 
some  of  their  particular  provisions,  have  been  modified 
or  superseded  by  the  act  of  1838,  under  which  this  insti- 
tution was  organized,  and  by  subsequent  statutes.  This 
proposition  is  the  necessary  result  of  the  decision  in 
^  -  Supervisors  of  Niagara  v.  People  (7  *Hill  504)  and 
■'  Gillet  V.  Moodyy  in  this  court.  If  banks,  organ- 
ized under  this  law,  are  subject  to  taxation,  and  to  the 
act  to  prevent  the  insolvency  of  moneyed  corporations, 
as  settled  by  these  adjudications,  no  reason  is  perceived, 
why  they  are  not  bound  by  all  general  laws  relating  to 
moneyed  corporations,  not  in  conflict  with  the  one  under 
which  they  were  created.  It  was  argued,  that  we  are  to 
look  for  their' attributes,  powers  and  responsibilities, 
exclusively  to  the  law  of  1838,  and  to  the  laws  amending 
it  subsequently  passed ;  and  that  "  the  authority  to  asso- 
ciate upon  the  terms  and  conditions,  and  subject  to 
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the  liabilities  prescribed  by  the  act,  as  expressly  pro 
vided  by  the  15th  section,  excludes  any  reference  to  oi 
liability  under  former  statutes."  This  argument  proves 
too  much ;  since  the  principle  on  which  it  rests  would 
apply,  with  the  same  propriety,  to  the  common  law  as  to 
legislative  enactments,  and  these  associations  would  con- 
sequently be  exempted  from  responsibility  to  any  law 
not  recognised  by  this  particular  statute.  The  15th 
section  merely  affirms  that  the  terms  and  conditions 
imposed  by  the  law  of  1838  are  obligatory  upon  all 
associations  thereafter  to  be  organized  in  pursuance  of 
its  provisions.  It  does  not,  by  any  just  implication, 
exclude  the  obligation  of  any  other  law  applicable  to 
the  same  subject,  and  consistent  with  those  ^'  terms  and 
conditions." 

Again,  if  the  legislature  intended  to  authorize  the 
creation  of  banking  corporations,  we  cannot  suppose, 
tiiat  they  designed  to  provide  for  a  privileged  class,  by 
exempting  them  from  restrictions  imposed  upon  all 
others,  and  deemed  necessary  to  protect  the  public  and 
stockholders  against  the  fraud  or  improvidence  of  the 
agents  who  controlled  them.  If  they  had  no  such 
intention,  as  the  counsel  for  the  complainants  insists, 
the  laws  then  existing  in  reference  to  moneyed  corpora- 
tions, would  have  no  application  to  these  associations : 
of  course,  as  an  exemption  from  their  operation,  in 
terms,  would  be  superfluous,  if  not  absurd,  it  ought  not 
to  be  implied  from  the  provisions  of  the  15th  section. 

Assuming  this  to  be  the  character  of  this  association, 
and  these  the  obligations  imposed  upon  it  by  the  stat- 
utes of  this  state,  the  question  is  presented,  whether  its 
♦officers,  in  issuing  the  certificates  of  deposit  _  ^ 
mentioned  in  the  bill,  and  in  assigning  the  *■ 
bond  and  mortgage  as  security  for  their  payment,  or  in 
the  transaction  and  agreement  leading  to  that  assign- 
ment, violated  the  provisions  of  any  statute  obligatory 
upon  them,  or  transcended  the  powers  given  them  by 
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law,  or  the  articles  of  association  under  which  the  com- 
pany was  organized. 

The  transaction  which  resulted  in  the  issuing  of  the 
certificates,  and  the  assignment  of  the  bond  and  mort- 
gage in  controversy,  was,  in  substance,  as  follows :  Tho 
bank  had,  previously,  according  to  the  testimony  of  the 
president,  purchased,  for  the  purpose  of  sale,  $800,000  of 
Ohio  state  bonds,  for  which  they  had  given  their  certifi- 
cates of  deposit,  payable  at  different  periods.  Of  this 
sum,  $200,000  remained  due  and  unpaid  prior  to  and 
on  the  22d  of  November  1839.  This  sum  the  company 
were  unable  to  pay,  as  their  certificates  matured,  and 
with  a  view  to  provide  the  means  of  payment,  or  in 
order  to  extend  the  time  of  credit,  a  negotiation  was 
opened  with  the  commissioners  of  the  state  of  Ohio,  for 
the  purchase  of  $230,000  of  state  bonds,  redeemable  in 
1860.  These  bonds  were  to  remain  in  the  hands  of  the 
agent  of  that  state,  to  be  sold,  a  part  in  England,  and  a 
part  in  this  country,  on  account  of  the  company,  and 
the  proceeds  to  be  applied  to  the  payment  of  the  old 
debt.  In  part  execution  of  this  arrangement,  the  agree- 
ment of  22d  November  1839,  was  executed,  by  which 
Ohio  stipulated  to  sell,  and  the  bank  to  purchase, 
$230,000  of  said  bonds ;  Ohio  to  receive  in  payment  cer- 
tificates of  deposit  of  the  company,  payable  at  a  future 
day,  to  the  amount  of  $238,000,  as  therein  described. 
To  secure  the  payment  of  the  certificates,  as  they 
respectively  fell  due,  the  bond  and  mortgage  mentioned 
in  the  bill,  with  others,  in  the  aggregate  amounting  to 
$239,000,  were  to  be  assigned  to  trustees,  and  guarantied 
by  the  association;  the  securities  to  be  enforced,  upon 
failure  of  the  company  to  pay  the  certificates,  or  any  of 
them,  as  they  matured. 

Rejecting  particulars,  not  important  in  this  litigation, 
the  arrangement  was  a  purchase  of  stock  by  the  bank, 
upon  their  notes  or  certificates,  payable  at  a  future  day, 
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the  stock  to  be  *sold  by  the  state  of  Ohio  on  -  ^ 
account  and  at  the  risk  of  the  company,  the  pro-  ^ 
ceeds  to  be  applied  to  the  payment  of  other  certificates 
of  the  same  character,  held  by  the  vendor,  as  creditor  of 
the  bank. 

In  the  most  favorable  view  for  the  complainants,  the 
transaction  can  only  be  sustained,  upon  the  broad  ground 
that  this  association,  and  all  other  banking  incorpora- 
tions, have  the  right,  as  incident  to  their  business,  to  trade 
in  stocks  and  all  other  personal  property,  for  cash  or 
upon  credit,  unless  specially  forbidden  by  their  charter, 
and  that  their  contracts,  whether  in  the  form  of  post- 
notes  or  otherwise,  are  binding  upon  the  association  and 
its  creditors.  A  claim,  therefore,  to  traffic  in  stock,  as  a 
species  of  personal  property,  is  distinctly  asserted  by  the 
learned  counsel  for  the  complainants,  under  the  fourth 
subdivision  of  his  first  point. 

In  considering  this  proposition,  it  may  be  conceded, 
that  this  association  could  purchase  stocks,  to  deposit 
with  the  comptroller  as  security  for  their  circulating 
notes;  that  they  might  invest  their  surplus  funds  in 
them,  or  loan  money  upon  them,  by  way  of  discount,  or 
when  received  in  pledge,  and  that,  as  a  consequence, 
they  might  lawfully  acquire  a  title  to  such  security,  when 
sold  to  enforce  a  lien,  or  by  process  of  law,  in  order  to 
obtain  satisfaction  for  a  debt  due  to  the  corporation.  All 
these  powers  are  incident  to  the  express  power  to  conduct 
the  business  of  banking.  They  have  authority  to  loan 
money,  to  become  creditors,  and  must  have  the  right  to 
secure  and  to  collect  the  debts  thus  contracted. 

But  all  this  is  very  diflferent  from  an  unlimited 
authority  to  traflBc  in  stocks,  for  any  purpose  which  the 
directors  might  deem  advantageous  to  the  corporation. 
This  association,  at  the  time  of  this  transaction,  was  not 
seeking  to  invest  their  surplus  capital,  for  they  had  none, 
but  were  purchasing,  as  a  means  of  raising  money,  to 
supply  a  present  exigency.    They  did  not  discount  the 
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bonds  of  Ohio,  as  was  intimated  on  the  argument,  ''for 
this,  in  banking,  is  only  a  mode  of  loaning  money;" 
they  purchased  them,  as  the  whole  arrangement  shows, 
as  an  indirect  means  of  borrowing.  Nor  did  they 
»  QJ4  T  obtain  the  bonds  as  a  " basis  *of  an  exchange 
•^  account,  under  the  power  to  buy  and  sell  bills  of 
exchange/'  even  if  the  right  to  acquire  them  for  that 
purpose  was  given  by  the  18th  Bection  of  the  law  of 
1838 — ^because  the  stocks  were  held,  and  the  proceeds 
were  to  be  applied^  by  the  vendor,  upon  a  debt  due  from 
the  vendee,  according  to  the  express  terms  of  the  agree- 
ment. In  a  word,  they  purchased  these  bonds,  as  they 
might  have  purchased  a  cargo  of  cotton,  to  send  to 
market,  to  be  sold  at  the  risk  of  the  vendor,  for  the 
highest  price  that  could  be  obtained.  No  authority  to 
traffic  in  either  commodity  is  expressly  given  by  the  law 
of  1838 ;  it  is,  therefore,  claimed  as  a  power  incident  to 
the  business  of  banking.  But  the  18th  section  of  the  act 
declares,  that  this  business  shall  be  carried  on,  by  dis- 
counting bills,  notes  and  evidences  of  debt,  by  loaning 
money  on  real  and  personal  security,  by  buying  and 
selling  gold  and  silver  bullion,  foreign  coin  and  bills  of 
exchange,  &c.  The  subjects  pertaining  to  the  business 
of  banking  are  designated,  and  the  express  powers  of 
the  association  are  limited  to  them,  and  to  such  inci* 
dental  powers  as  may  be  necessary  to  transact  the  busi- 
ness thus  defined  by  the  legislature. 

It  was  said,  that  the  special  restrictions  imposed  upon 
this  corporation  by  the  24th  section  of  the  act  of  1838, 
were  limited  to  the  purchase  and  sale  of  real  estate,  and 
that  this  justified  the  inference,  that  the  legislature  did 
not  intend  to  prohibit  them  from  dealing  in  stocks  or 
personal  property.  The  argument  amounts  to  this :  that 
a  corporation  restrained  by  its  charter  from  engaging  in 
one  kind  of  business,  may  legally  embark  in  every  other. 
This  association  might  have  employed  its  funds  in  ship- 
building or  manufacturing,  neither  of  which  is  expressly 
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prohibited.  The  answer  to  this  view  is,  first,  that  the 
absence  of  restriction  as  to  the  employments  last  men- 
tioned, does  not  make  them  incident  to  the  business  of 
banking,  which  is  the  point  to  be  established;  and 
secondly,  that  this  particular  statute  affirms  that  aBsocia^ 
tions  organized  under  it,  shall  exercise  such  powers  m 
shall  be  necessary  to  carry  on  the  business  for  which 
they  were  incorporated. 

We  were  told,  that  prohibitions  against  dealing  in 
stocks  *were  inserted  in  all  bank  charters  ^ 
granted  in  this  state  from  1791  to  183G,  and  L  ^^ 
that  this  is  an  authoritative  admission  that  the  genera) 
power  of  banking  would  confer  that  of  trading  in  stocks. 
I  view  it  rather  as  an  unequivocal  declaration  by  suc- 
cessive legislatures,  that  trading  in  stocks  was  not,  in 
the  language  of  this  act  "necessary  to  carry  on  the  busi- 
ness of  banking,"  or  they  would  not  have  prohibited  it. 
Restrictive  clauses  introduced  into  bank  charters,  from 
an  abundance  of  caution,  prove  nothing  in  favor  of  the 
complainants.  If  trading  in  lands,  stocks  and  merchan- 
dise is  an  incident  of  banking,  then  the  prohibition  was 
operative  and  necessary;  if  not,  then  an  affirmative 
power  to  that  effect,  in  respect  to  any  one  of  them,  can- 
not be  inferred  from  a  prohibition  of  the  others.  And 
finally,  the  18th  section  of  the  statute  of  1838  contains 
an  express  grant  of  power  to  these  associations  **  to  deal 
in  bullion,  foreign  coins  and  bills  of  exchange;"  in 
short,  authority  to  deal  in  certain  kinds  of  personal 
property  and  evidences  of  debt — state  stocks  are  not 
mentioned  in  the  section.  If  the  maxim,  eipressio  univs, 
Ac,  as  the  complainants  insist,  is  applicable  to  a  prohibi- 
tion, it  certainly  should  be  to  a  p&werj  more  especially, 
when  the  course  of  legislation,  for  forty  years,  has  denied 
that  the  power  sought  to  be  implied  is  either  nec^sary 
or  expedient  to  accomplish  the  purpose  for  which  banka 
are  instituted. 

We  are  referred  to  the  5th  section,  which  authorizes 
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the  comptroller,  in  his  discretion,  to  change  sloch  de- 
posited with  him  as  security,  for  others ;  and  to  the  29th 
section,  which  requires  the  bank,  in  its  semi-annual 
return,  to  state  the  shares  of  stock  held  absolutely  and 
as  collateral  security,  specifying  the  number  and  value 
of  each — ^as  recognising  the  right  of  the  corporation  to 
hold,  as  owners,  stocks  not  deposited  with  the  comp- 
troller. There  can  be  no  doubt,  that  they  have  such 
right.  Stocks  hypothecated  or  pledged  as  security,  may 
be  sold  in  satisfaction  of  the  debt  thus  secured,  and 
purchased  by  the  corporation,  and  so  may  real  estate, 
and  both  must  accordingly  be  embraced  in  the  return 
required  by  the  26th  section.  These  Stocks  might  be 
exchanged,  with  the  consent  of  the  state,  for  stocks  pre- 
viously deposited. 

Again,  the  articles  of  association  of  this  company 
*  qiA  1  declare  *that  its  legal  existence  shall  terminate 
J  in  the  year  2301.  The  stocks  by  them  originally 
lodged  with  the  comptroller,  would  probably  be  redeem- 
able in  the  course  of  four  centuries,  and  if  they  expected 
to  continue  business,  they  must  have  the  right  to  sub- 
stitute other  stocks  in  their  place,  and,  of  course,  possess 
the  right  of  obtaining  them  for  that  purpose.  What  is 
true  of  this  corporation,  would  be  true  of  any  other 
organized  under  the  same  statute;  hence,  the  necessity 
for  the  provision  in  question.  The  evidence  then  de- 
rived from  the  statute  only  proves,  what  has  never  been 
denied,  that  this  corporation  and  every  other  bank  may, 
for  certain  purposes,  become  the  purchasers  of  stocks. 
The  proposition  to  be  established,  however,  is  the  right 
to  traffic  in  them,  or  to  require  them  for  the  special 
objects  contemplated  by  the  arrangement  of  the  parties 
in  this  case ;  and  these  sections,  I  think,  neither  prove 
nor  tend  to  prove  any  authority  of  that  nature. 

It  was  urged,  that  this  was  the  case  of  an  executed 
contract,  and  although  illegal,  the  assignment  of  the 
securities  cannot  be  recalled  or  impeached  by  the  re- 
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ceiver.  The  certificates  of  deposit,  it  is  true,  as  the 
agreement  recites,  were  received  in  payment  for  the 
stock  sold  by  Ohio,  and  the  mortgage  as  collateral 
security  for  their  payment ;  but  this  is  not  an  executed 
agreement,  within  the  meaning  of  the  authorities  cited 
by  the  complainants.  If  the  promise  to  pay,  contained 
in  the  certificates,  was  a  satisfaction  of  the  debt  incurred 
by  the  purchase,  the  complainants  have  no  place  in 
court ;  they  have  received  all  for  which  they  stipulated. 
But  they,  in  fact,  are  seeking  a  performance  of  the 
promise,  by  means  of  the  mortgage  assigned  to  secure 
that  performance.  The  promise  arising  from  an  illegal 
consideration  is  void,  and  the  assignment,  which  by  the 
terms  of  the  agreement  was  specifically  made  to  secure 
the  payment  of  the  certificates,  is  void  also.  It  might 
as  well  be  contended,  that  a  note  secured  by  the  assign- 
ment of  a  mortgage  for  a  gaming  debt,  or  for  money 
loaned  at  a  usurious  rate  of  interest,  was  an  agreement 
executed. 

The  complainants  claim  title  to  the  security  through 
the  illegal  contract,  and  not  by  virtue  of  a  distinct  and 
independent  ^agreement  in  satisfaction  of  it.  In  ^  ^  ^^ 
such  cases,  the  maxim  Tnelior  est  conditio  defend-  '- 
entis  would  apply,  if  the  receiver  represented  the  asso- 
ciation exclusively ;  but  he  is,  in  fact,  a  trustee,  not  only 
for  the  stockholders  but  creditors  also.  (3  N.  Y.  488.) 

Without,  therefore,  inquiring  whether  the  certificates 
of  deposit  are  promissory  notes,  and,  being  payable  at  a 
future  day,  void,  under  the  1st  and  35th  sections  of  the 
safety  fund  act ;  or  whether  the  assignment  in  question 
was  made,  when  the  corporation  was  insolvent,  or  in 
contemplation  of  insolvency;  or  whether  it  was  made 
m  the  manner  required  by  law,  I  am,  for  the  reasons  sug- 
gested, of  the  opinion,  that  this  bank  had  no  authority 
to  traffic  in  stocks,  as  an  article  of  merchandise,  nor  to 
purchase  them  for  the  purpose  of  selling  as  a  means  of 
obtaining  money  to  discharge  existing  liabilities ;  that 
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as  the  object  of  the  purchase  in  this  case  was  known  to 
both  parties,  and  made  a  part  of  their  contract^  the  debt 
for  the  purchase-money  cannot  be  enforced  by  the  ven- 
dors; and  that  the  collateral  decurities  must  stand  or  fall 
with  the  principal  agreement 

The  decree  appealed  from  should  be  reversed,  and  the 
bills  dismissed,  without  costs  as  to  the  defendants,  Pell 
and  wife,  and  with  costs  in  the  court  below,  as  to  the 
receiver. 

Per  CuRLAjf . — ^The  court  is  of  opinion,  iand  does  there- 
fore hold : 

1.  That  every  association  organized  under  the  act  to 
authorize  the  business  of  banking,  and  the  acts  amend- 
ing the  same,  is  a  moneyed  corporation,  within  the 
meaning  of  the  statutes  of  this  state  relating  to  moneyed 
corporations ;  and  is  bound  and  affected  by  those  stat- 
*  ^UR  1  ^^ — excepting  only  so  far  as  such  statutes  *are 

•^  inconsistent  with  the  provisions  either  of  the  act 
to  authorize  the  business  of  banking,  or  of  the  acts 
amending  the  same. 

2.  That  such  associations  are  banking  corporations, 
and  possess  only  authority  to  carry  on  the  business  of 
banking  in  the  manner  and  with  the  powers  specified 
in  the  said  act  That  they  have  no  power  to  purchase 
state  or  other  stocks,  for  the  purpose  of  selling  them  for 
profit,  or  as  a  means  of  raising  money,  except  when  such 
stocks  have  been  received  in  good  faith,  as  security  for  a 
loan  made  by,  or  a  debt  due  to,  such  association,  or  when 
taken  in  payment,  in  whole  or  in  part,  of  such  loan  or 
debt 

3.  The  decree  of  the  supreme  court  must,  therefore,  be 
reversed,  and  the  bill  dismissed,  with  costs  in  the  courts 
below,  to  the  receiver,  and  without  costs  to  the  other 
defendants,  but  without  prejudice  to  any  rights  which 
the  state  of  Ohio  may  have  under  the  agreement  men- 
tioned in  the  pleadings  in  the  cause,  and  the  assignment 
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of  the  mortgage  tiberein  mentioned,  except  such  as  ^id 
state  may  seek  to  enforce  as  plaintiffs  in  any  suit  in  the 
courts  of  this  state,  directly  founded  upon  such  agree- 
ment or  assignment. 

Decree  accordingly, 

BuooLESy  (X  Xt  and  WelleSi  J.,  dissented, 
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L'Amobeux  V.  Gould. 
Consideration  for  assumption. 

A  pronuse  hj  A.,  that  if  B.  will  do  a  certain  act,  A.  will  pay  a  sum  of  moneji 
i$  not  void  for  want  of  mutuality ;  if  B.  do  the  act,  it  is  a  sufficient  con- 
gj  deration  to  support  the  promise,  though  he  were  not  bound  to  do  it. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
where  a  judgment  had  been  enterdd  in  favor  of  the 
plaintiff,  upon  the  report  of  a  referee. 

This  an  action  of  assumpsit  upon  a  special  contract  in 
writing  between  the  parties,  bearing  date  the  26ih 
August  1841. 

The  plaintiff  was  an  indorser  upon  five  promissory 
notes  made  by  J.  Woodward,  amounting  to  $1140.  On 
the  26th  August  1841,  two  of  them  were  over-due,  and 
the  others  were  running  to  maturity.  The  defendant 
held,  as  trustee,  a  judgment  confessed  by  Woodward  to 
secure  certain  creditors,  and  among  others,  the  plaintiff, 
a3  indorser.  On  that  day,  the  following  agreement  was 
entered  into  between  the  parties : 

"James  L'Amoreux,  Esq.,  being  an  indorser  on  several 
notes  drawn  by  J.  Woodward,  some  of  which  have  be- 
come due,  and  on  some  of  them  prosecutions  have  been 
commenced,  and  the  subscriber  having  a  judgment  ren- 
dered in  his  favor  against  the  said  J.  Woodward,  entered 
in  the  supreme  court,  for  securing  certain  creditors, 
agreeable  to  a  certain  declaration  of  trust  in  writing,  in 
which  the  indorsers  on  the  defendant's  paper  are  included 
in  the  first  class  of  creditors,  and  in  which  it  is  declared 
that  Buch  creditors  shall  be  first  paid:  Now,  in  condder* 
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ation  of  the  premisea,  and  in  consideration  that  the  said 
James  L' Amoreux  shall  advance  and  pay  the  sum  of  one 
thousand  dollars  towards  satisfyingj  or  in  part  satisfying, 
the  notes  on  which  he  is  holden  aa  indorser  as  afore- 
said, and  shall  exhibit  to  the  said  Charles  D.  Gould  the 
♦evidence  of  such  payment ;  the  said  Charles  ^  ^ 
hereby  agrees  with  the  said  James,  that  within  ^  ^^ 
one  year  from  this  date,  he  will  cause  to  be  raised  under 
the  said  judgment  given  as  aforesaid,  the  said  sum  of  one 
thousand  dollars,  with  interest,  and  will  pay  the  same 
over  to  the  said  James,  in  satisfaction  of  the  money  so  to 
be  advanced  toward  satisfying  said  indorsements. 

Charles  D.  GouLn, 
Dated  August  26, 1841  *  . 

The  plaintiff  paid  the  notes  in  question  and  exhibited 
the  evidence  thereof  to  the  defendant;  and  this  action 
was  brought  to  enforce  the  agreement  The  cause  was 
tried  before  a  referee,  who  decided  in  favor  of  the  plain- 
tiff; and  judgment  having  been  entered  on  his  report^ 
this  appeal  was  taken  by  the  defendant 

Spencer^  for  the  appellant. 
HiUf  for  the  respondent 

Edmokds,  J,^ — The  only  question  to  be  determined  is, 
whether  there  was  such  a  want  of  mutuality  between  the 
parties,  that  there  was,  in  fact,  no  cause  of  action. 

The  proposition  is  stated  by  Chitty  as  broadly  as  the 
defendant's  counsel  claims  it,  that  if  the  one  party  never 
was  bound  on  his  part  to  do  the  act  which  forms  the 
consideration  for  the  promise  of  the  other,  the  agreement 
is  void  for  want  of  mutuality  {Chitty  Cont.  15) ;  but  the 
proposition  is  too  broadly  stated.  It  is  confined  to  those 
cases  where  the  want  of  mutuality  w^ould  leave  one  party 
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without  a  valid  or  available  consideration  for  his  pro- 
mise. {Arnold  v.  Mayor  of  Poole,  4  Man.  <t  Gr.  860.) 
For  there  are  many  valid  contracts,  not  mutually 
*  OKI  1  *binding  at  tho  time  when  made;  as  where  A 
J  says  to  B.,  if  you  will  furnish  goods  to  C,  I  will 
pay  for  them,  B.  is  not  bound  to  furnish  them,  but  if  he 
do,  he  may  recover  on  the  promise.  (2  Saund.  137  h; 
Matoon  v.  Burr,  7  Ad.  &  E.  19 ;  Kenndevay  v.  Trdeavan, 
5  M.  &  W.  498.)  And  the  question  in  this  case  is  not, 
whether  the  plaintiflF  was  bound  to  pay  the  $1000,  but 
whether,  if  he  did  pay  it,  the  defendant  was  without 
any  valid  or  available  consideration  for  his  promise. 

The  agreement  is,  that  if  the  plaintiff  will  pay  (1000 
on  notes  on  which  he  is  holden  as  indorser,  &c.  Now,  I 
am  not  very  clear,  whether  this  means  on  notes  on  which 
he  was  absolutely  fixed  and  liable  as  indorser  by  means 
of  due  protest,  or  those  on  which  he  was  merely  liable  to 
be,  in  case  of  non-payment  by  the  maker.  The  plead- 
ings do  not  help  us  out  of  the  difficulty  at  all,  but  the 
evidence  shows,  that  three  of  the  five  notes  were  not  due 
at  the  time  the  agreement  was  made,  and  the  agreement 
recites  that  he  was  indorser  on  several  notes  some  of 
which  had  become  due,  Ac.  Those  notes  which  had  be- 
come due  at -that  time,  and  on  which  alone  the  plaintiff 
could  then  have  become  "holden"  by  due  protest,  did 
not  amount  to  one-half  of  the  $1000  that  he  was  to  pay, 
while  all  of  the  five  notes  which  he  had  indorsed 
amounted  to  more  than  the  $1000.  I  should  infer,  that 
the  parties  meant,  by  this  equivocal  expression,  to  refer 
to  the  fact  of  his  indorsement  only,  and  not  to  the  fact 
of  his  being  fixed  as  indorser.  This  is  a  material  con- 
sideration, because,  if  the  plaintiff  was  to  pay  the  $1000 
merely  upon  notes  upon  which  he  was  finally  fixed  and 
"holden"  by  due  protest,  he  would  do  nothing  more,  by 
paying  that  sum,  than  merely  discharge  an  obligation 
which  he  was  bound  to  perform,  and  that  would  form  no 
consideration  for  the  defendant's  promise.  But  if,  on  the 
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other  hand,  he  voluntarily  paid  the  money,  without 
reference  to  his  being  fixed  as  indorser,  and  in  fact 
waived  the  various  acts  of  demand  and  protest  which 
were  necessary  to  fix  him  as  indorser^  he  thus  assumed  a 
liability  and  performed  an  act  detrimental  to  himself, 
which  would  furnish  a  good  consideration  for  the  pro- 
mise.   And,  inferring  as  I  do,  *from  the  facts 


proved  on  the  trial,  and  from  the  language  of 


[*352 


the  agreement,  that  the  parties  meant  all  the  notes,  as 
well  those  not  due,  as  those  due  and  protested,  I  have  no 
difficulty  in  finding  a  sufficient  coDsi deration  to  support 
the  promise,  in  the  fact  of  the  plaintiff's  having  paid  the 
$1000,  and  thus  enlarged  his  liability  beyond  what  it 
was  when  the  agreement  was  made. 

This  disposes  of  the  only  point  not  cured  by  the  find- 
ing, and  1  am  of  opinion,  the  judgment  ought  to  be 
affirmed. 


Judgment  affirmed,^ 

*  A  pTOraiae,  void,  whea  made,  for  want  of  mutuality  of  obligation, 
becomes  bindjiii^^  on  a  perfonuance  by  tho  promisseii  of  that,  in  conBidoration 
of  which  $ucb  promJec  was  made.  WiUitta  v.  San  MatuAl  Insurance  COw, 
4S  y.  T.  45.  And  eec,  to  the  eamc  c^^ct,  Barnes  p.  Pcrine,  12  N,  Y,  IS; 
«*c.  9  Barb.  202;  White  i\  Bftxter,  71  N,  Y,  251;  Sanders  t.  Gilleapia, 
64  Bajfb>  623  ;  Hammond  v.  Shepard,  29  How.  Pr,  IBS- 
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White  v.  Mebbitt  and  another. 
Omdumeness  of  Judgment. — Pretermitted  defence. — Deceit 

If  a  defendant,  relying  on  a  false  statement  made  hj  the  plaintiff,  pennit 
judgment  to  go  against  him  hj  default,  and  pay  it ;  he  cannot  subsequently 
sue  for  that  which  would  hare  a  good  defence  to  the  former  action,  if  he 
had  not  been  fraudulently  imposed  on  by  the  plaintiff  therein ;  fn-  this 
would  enable  him  to  impeach  the  judgment  collaterally. 

An  action  will  lie  for  a  fraudulent  misrepresentation,  with  intent  to  deceiya 
the  plaintiff,  though  no  benefit  aocme  to  the  defendant. 

Appeal  from  the  general  term  of  the  Superior  Court 
of  the  city  of  New  York,  where  judgment  had  been 
rendered  in  favor  of  the  defendant,  upon  demurrer  to 
the  declaration. 

This  was  an  action  on  the  case,  to  recover  damages  for 
the  alleged  fraudulent  conduct  of  the  defendants,  as  the 
plaintiff's  agent. 

The  declaration  alleged  that  the  defendants,  Merritt  & 
Wheaton,  were  engaged  in  the  business  of  collecting 
bills,  for  cattle  sold  by  drovers,  at  the  Bull's  Head 
market,  in  the  city  of  New  York.  That  it  was  the 
custom  of  the  trade,  for  drovers  to  make  sales  to 
customers,  for  cash,  to  be  paid  on  the  presentation 
*  QKQ  1  *^^  ^^®  ^^^^  within  one  to  six  days ;  the  bill  was 
^  then  delivered  to  the  defendants,  who  advanced 
to  the  seller  their  post-dated  checks,  for  the  amount, 
deducting  one  per  cent,  for  collection,  or  for  their 
trouble,  if  not  collected ;  they  were  then  to  present  the 
bills,  use  due  diligence  to  collect  them,  and  reimburse 
themselves  out  of  the  proceeds ;  if,  however,  the  bills 
were  not  paid  within  twenty  days,  the  seller,  upon 
notice,  was  to  repay  the  advances,  with  one  per  cent 
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commisaiona*  That  the  custom  warranted  no  extension 
of  credit  to  the  buyer,  nor  the  receipt  of  anything  in 
payment,  except  cash. 

That,  on  the  25th  April  1842,  the  plaintiflF  sold  a 
drove  of  cattle,  at  the  BulPs  Head  market,  to  dififerent 
customers,  in  small  Iota  ;  two  of  them  to  one  Sammis  for 
$84.  That  the  bills  were  delivered  to  the  defendants 
for  collection,  who  made  the  customary  advance.  That 
instead  of  collecting  the  bill  from  Sammis,  the  defend- 
ants received  from  him  a  promissory  note,  at  sixty  days, 
for  the  amount  of  that  and  another  bill  in  their  hands. 
That  Sammis  was  then  solvent^  and  the  bills  could  have 
been  collected  from  him ;  but  before  the  maturity  of  the 
note,  he  failed,  and  the  note  was  dishonored. 

That  the  defendants  subsequently  gave  notice  to  the 
plaintifif  that  the  bill  was  not  collected,  and  falsely 
stated  that  they  had  used  due  diligence  in  their  efforts 
to  collect  the  same;  that  they  also  falsely  informed  him^ 
that  they  had  never  taken  any  promissojy  note  from 
Sammis,  nor  in  any  way  extended  the  credit  upon  his 
bill.  That  they  then  brought  an  action  against  the 
plaintiff  for  their  advance  and  commissions,  and  he, 
relying  upon  their  false  statements,  and  believing  that 
there  was  no  defence  to  the  action,  permitted  them  to 
obtain  judgment  against  him,  which  they  subsequently 
collected. 

That,  on  the  1st  July  1846,  the  plaintiff  called  on  the 
defendants,  and  inquired  if  any  note  had  been  taken  by 
them  for  the  bill,  and  if  there  was  any  obstacle  to  the 
recovery  of  a  judgment  thereon  against  Sammis ;  and 
that  they  falsely  stated  to  *him  that  no  note  ^ 
had  been  taken  for  the  bill,  and  that  Sammis  ^ 
had  no  defence.  That  the  plaintiff,  thereupon,  brought 
suit  against  Sammis  for  the  amount  of  the  bill,  which 
he  defended  on  the  ground  of  payment  by  the  note; 
and  by  such  defence  put  the  plaintiff  to  the  additional 
cost  of  $200  in  obtaining  his  judgment :  because,  if  he 
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had  known  of  the  existence  of  the  note^  and  offered  to 
cancel  it,  no  defence  would  have  been  interposed. 

That  in  consequence  of  the  wilful  and  fraudulent  con- 
cealment by  the  defendants  of  the  facts  which  showed  a 
yiolation  of  their  agreement,  the  plaintiff  was  prevented 
from  defending  the  action  brought  by  them  against  him 
for  the  advance  upon  the  bill. 

The  defendants  demurred  to  the  declaration,  upon  the 
following  grounds,  among  others  : 

1.  That  the  breach  of  duty  complained  of  did  not 
constitute  a  tort,  and  the  matters  set  forth  in  the  decla- 
ration do  not  support  an  action  in  tort : 

2.  That  the  question  whether  the  defendants  had  be- 
come chargeable  with  the  bill  against  Sammis,  was  one 
which  the  parties  might  have  litigated  in  the  action 
brought  by  the  defendants  against  the  plaintiff,  and 
that  the  judgment  recovered  therein  is  final  upon  that 
question : 

3.  That  in  the  process  of  the  action*  against  Sammis, 
the  plaintiff  obtained  notice  of  the  extension  of  the 
credit  to  him  by  the  defendants,  and  that  his  bill  had 
been  included  in  the  note  given  the  defendants,  and 
that  by  proceeding  in  the  action  and  prosecuting  it  to 
judgment,  he  ratified  the  acts  of  the  defendants,  and 
was  precluded  from  maintaining  this  action. 

The  court  below  gave  judgment  for  the'  defendants, 
upon  the  demurrer ;  whereupon,  the  plaintiff  took  this 
appeal. 

*  S55  ]    *Ha8ting8,  for  the  appellant 

Sandfordf  for  the  respondents. 

Welles,  J. — ^According  to  the  plaintiff's  showing,  he 
nad  a  good  legal  defence  to  the  suit  brought  against 
him  by  the  defendants,  for  their  advance  to  him  on  the 
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claim  against  Samniis,  of  which  he  neglected  to  ayail 
himself.  The  suit  vras  prosecuted  to  judgment,  and  the 
defendants  recovered  the  amount  of  their  advance,  with 
interest,  and  the  one  per  cent  which,  by  the  contract, 
they  were  to  receive  as  commissions.  By  the  judgment, 
it  is  established,  that  it  was  legal  and  proper,  that  the 
plaintiff  should  pay  the  defendants  the  amount  of  their 
advance,  with  the  interest  and  commissions,  which  ig 
utterly  inconsistent  with  the  plaintiff's  claim  to  recover 
it  back.  No  averment  is  to  be  admitted  to  contradict  a 
judgment,  or  to  dispute  any  legitimate  inference  do- 
ducible  therefrom ;  the  maxim  is,  "  inter^sse  reipublicss  id 
9U  finis  litium"  To  sustain  this  action,  to  recover  back 
the  advance,  would  be  to  open  the  judgment  and  inquire 
into  its  propriety  and  legality;  that  cannot  be  done 
collaterally.  If  it  was  right,  under  the  contract  between 
the  parties,  that  the  plaintiff  should  pay  back  to  the 
defendants  the  money  recovered  by  the  judgment  in 
their  favor,  it  was,  because  they  had  performed  all  the 
stipulations  of  the  agreement  on  their  part,  and  had 
failed  to  collect  the  amount  of  the  claim  against  Sam- 
mis.  That  is  one  of  the  things  established  by  the  judg- 
ment, and  the  plaintiff  is  not  now  to  be  allowed  to 
deny  it. 

The  plaintiff  seeks  to  avoid  these  consequences  of  the 
judgment,  by  alleging  fraudulent  concealments  and  mis- 
representations of  facts  by  the  defendants,  whicli  induced 
him  to  omit  defending  the  suit,  anrl  to  let  judgment  pass 
against  him  by  default;  that,  however,  is  not  a  legal 
answer  to  the  difficulty.  It,  probably,  would  entitle  him 
to  recover,  provided  the  payment  had  been  voluntary 
and  induced  by  fraudulent  concealment  and  misrepre- 
sentation* But  no  case  has  gone  the  length  of  deciding, 
that  after  the  proceeding  has  advanced  to  tlie  maturity 
of  a  ^judgment,  and  the  judgment  collected  by  ^  ^ 
execution,  it  may  be  recovered  back.  L 

It  is  true,  the  action  is  case,  for  the  unfaithfulness  and 
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fraudulent  conduct  of  the  defendants,  as  the  plaintiff's 
agent,  and  not  asmmpsit  for  money  had  and  received ; 
butit  is  not  perceived,  how  the  form  of  the  action  can 
change  the  legal  principle.  If  the  plaintiff  had  not  been 
called  upon  for  the  money  by  action  or  otherwise,  and 
had  not  paid  it,  clearly,  he  would  have  no  ground  of 
complaint  against  the  defendants,  for  doing  what  the 
declaration  alleges  they  have  done,  and  it  is  impossible 
to  see  how  he  could  properly  be  called  upon  to  pay,  if 
the  defendants  are  liable  upon  the  case  made  by  the 
declaration.  If  the  fetcts  as  alleged  in  the  declaration 
are  all  true,  the  case  is,  undoubtedly,  a  hard  one  for  the 
plaintiff,  but  that  is  no  reason  why  a  well-settled  rule 
of  law  should  be  violated. 

The  demurrer  admits  none  of  the  facts  alleged  but 
such  as  are  well  pleaded ;  and  if  nothing  can  be  alleged 
to  impeach  a  regular  judgment,  as  is  undeniable,  all 
the  allegations  of  the  declaration  tending  to  that  result 
must  be  rejected.  See  the  case  of  Marriott  v.  Hampton 
(2  Smith  Leading  Cases  237),  and  the  notes  to  that  case ; 
also,  same  case,  7  T.  R.  269. 

After  abstracting  from  the  case  all  which  the  judg- 
ment disposes  of,  there  is  still  in  substance  the  following, 
to  wit,  that  after  the  plaintiff  had  paid  the  judgmerU,  he 
called  on  the  defendants  and  inquired  of  them  whether 
there  was  any  legal  impediment  to  his  prosecuting 
Sammis  for  the  price  of  the  cattle  sold,  and  whether  any 
note  had  been  taken  from  him  for  the  same,  and  that 
the  defendants  thereupon,  falsely,  and  with  intent  to 
injure  the  plaintiff,  represented  to  him  that  no  note  hail 
been  taken,  Ac,  whereby  the  plaintiff  was  subjected  to  a 
much  larger  bill  of  costs  and  other  expenses  in  the  pro 
secution  which  he  afterwards  instituted,  than  he  would 
otherwise  have  had  to  pay. 

Fraud  and  deceit  in  the  defendant,  and  damage  to  the 
plaintiff,  are  a  sufficient  foundation  for  the  action  of 
trespass  on  the  case,  though  no  benefit  accrue  to  the 
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defendant  The  action  will  lie,  whenever  there  has 
been  the  assertion  of  a  falsehood,  mth  a  fraudulent  de- 
Bign,  as  to  a  fact,  when  a  direct  and  positive  injury 
♦arises  from  such  assertion*  (1  Bac.  Abr.,  Action  r  ^t^^j 
on  the  Case,  R,  p.  125,  ed,  of  1842;  Bmion  v,  L  ^^* 
PtaUy  2  Wend.  385,)  Here,  was  the  assertion,  by  the 
defendants,  of  a  falsehood,  with  a  fraudulent  intent  to 
injure  and  deceive  the  plaintiff,  by  which  he  was  induced 
to  bring  the  action  against  Sanimis  on  the  account,  as 
for  goods  sold  J  generally,  and  which  induced  the  defend- 
ant Sammis  to  interpose  a  defence,  thereby  increasing 
the  cost  and  expense  of  obtaining  the  judgment  from 
$12  to  $200,  The  law  would  he  exceedingly  lame,  ana 
be  quite  undeserving  of  the  high  encomiums  which  have 
been  bestowed  upon  it,  if  it  failed  to  afford  a  remedy  foi 
a  malicious  injury  of  this  description. 

For  these  reasons,  the  judgment  of  the  court  below 
should  be  reversed,  and  judgment  should  be  given  for 
the  plaintiff  on  the  demurrer  in  that  court. 

Judgment    reversed,    and   judgment    for   the 
plaintiff  on  the  demurrer. 
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TUU  to  personal  property. — Warehouse  receipt 

A  warehoiueman's  receipt  for  a  quantity  of  flour,  in  store,  does  not  pass  tb 
title,  until  it  is  actually  separated  from  the  mass ;  it  merely  gives  a  righ 
of  action  against  the  receiptor* 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  eighth  district,  where  a  motion  for  a  new  trial, 
made  on  a  bill  of  exceptions,  had  been  denied,  and 
judgment  rendered  on  a  verdict  in  favor  of  the  plaintiflfe. 

This  was  an  action  of  trover,  for  the  conversion  of  five 
hundred  barrels  of  flour,  which  had  been  stored  by  one 
HoUom  Hutchinson  in  the  warehouse  of  P.  Carpenter, 
at  Scottsville,  in  Monroe  county,  and  subsequently  for- 
warded to  the  defendants,  in  New  York.  The  plaintiflb 
claimed  title  as  the  holders  of  a  warehouse  receipt. 

HoUom  Hutchinson,  prior  to  the  7th  December  1844, 
had  deposited  in  the  warehouse  of  P.  Carpenter,  536 
barrels  of  flour,  325  of  which  had  been  delivered  to 
John  Allen,  a  common  carrier,  under  Hutchinson's 
authority,  and  the  other  201  barrels  remained  in  the 
*  QKft  1  store.  *0n  that  day,  Carpenter  gave  Hutchinson 
J  a  receipt  for  the  536  barrels,  subject  to  his  order, 
upon  which  Hutchinson  indorsed  an  order  for  its  deliv- 
ery to  Allen,  and  received  from  the  latter  a  receipt  for 
the  same,  "which  I  agree  to  forward  to  Messrs.  Suydam, 
Sage  &  Co.  (the  defendants).  New  York,  on  the  opening 
of  canal  navigation,  subject  to  storage  and  the  uauel 
transportation."  To  this  receipt  Hutchinson  annexed 
his  draft  upon  the  defendants  for  (1876,  at  60  days, 
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which  was  accepted  by  them,  negotiated  by  Hutchinsori, 
and  paid  at  maturity. 

On  the  7th  February  1845,  Hutchinson  commenced 
the  delivery  of  more  flour  at  the  warehouse,  and  con- 
tinued to  deliver  it,  in  parcels,  daily,  until  the  14th 
April,  when  he  had  delivered  2068  barrels  in  addition 
to  the  201  in  store  on  the  prior  7th  December,  On  the 
17th  February  1845,  Carpenter  gave  Hutchinson  a 
receipt  for  503  barrels,  subject  to  his  order ;  upon  which 
the  latter  indorsed  an  order  for  the  delivery  thereof  to 
Allen,  and  took  from  Allen  a  receipt  for  the  same 
"which  I  engage  to  forward  to  Messrs.  John  D,  Gardi- 
ner  &  Co.  (the  plaintifis),  on  opening  of  canal  navigation, 
subject  to  usual  freight,  for  them  to  sell  on  acc'tj  Mr. 
Hutchinson  to  pay  the  above  draft."  To  this  receipt 
was  annexed  a  draft  upon  the  plaintiifs,  which  they 
accepted  and  paid,  in  the  following  terms : 

"  $1760.  Rochester,  Feb.  7, 1845. 

Three  months  after  date,  for  value  received,  pay  to 
the  order  of  Henry  W.  Davis,  Esq,,  cashier,  seventeen 
hundred  and  sixty  dollars,  it  being  an  advance  on 
five  hundred  and  three  barrels  floor,  the  receipt  whereof 
is  hereto  annexed,  and  charge  the  same  to  my  account. 

HoLLOM  Hutchinson, 

Messrs,  John  D.  Gardiner  &  Co.,  Boston/' 

♦Hutchinson  continued  the  storage  of  flour  in  ^  ^ 
the  warehouse,  and  receipts  were  given  to  him,  ^ 
from  time  to  time,  each  covering  the  number  of  barrels, 
not  previously  receipted  for ;  in  some  of  them,  the  flour 
was  made  deliverable  to  Hutchinson ^s  order,  in  others, 
to  the  order  of  third  persons.  Two  of  these  receipts 
embracing  the  first  1142J  barrels  were  indorsed  over  to 
Allen,  and  other  receipts  taken  from  him  for  the  flour, 
to  be  shipped  to  the  plaintiffs.    These  were  sent  to  the 
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plaiutifi^,  annexed  to  their  acceptances  for  advances, 
which  were  subsequently  paid. 

All  the  flour  was  of  tiie  same  quality,  and  deliveries 
were  made  indiscriminately  from  the  mass.  The  firs^ 
shipment  of  600  barrels  was  made  on  the  14th  April 
1845,  500  of  which  were  delivered  by  Allen  to  the  de- 
fendants. The  remainder  was  shipped  between  that 
day  and  the  28th,  consigned  to  others  than  the  plainti£b. 
On  the  20th  January  1846,  the  plaintiffs  made  a  demand 
upon  the  defendants  for  the  500  barrels,  shipped  to  them 
on  the  14th  April  1845,  and  upon  a  refusal,  this  action 
was  brought. 

Upon  the  trial,  before  Sill,  J.,  the  defendants'  counsel 
requested  the  court  to  charge,  that  the  plaintifis  could 
not  recover,.unless  they  were  satisfied,  that  the  defendants 
received  the  identical  flour  referred  to  in  the  receipt 
annexed  to  Hutchinson's  draft  which  the  plaintifis  had 
accepted  and  paid.  The  learned  judge,  however,  de- 
clined so  to  charge,  and  instructed  the  jury  that  the 
plaintifik  were  entitled  to  recover  for  the  500  barrels 
Bent  to  the  defendants,  deducting  the  201  barrels  which 
*  oftA  1  "^^^^  ^^  **^^  warehouse  on  the  7th  December 
-'  1844 ;  and  directed  them  to  find  a  verdict  for  the 
plaintifis  for  the  value  of  the  299  barrels  of  fiour,  at  the 
time  of  the  demand  and  refusal.  To  which  exceptions 
were  te.ken  by  the  counsel  for  the  defendants. 

There  was  a  verdict  for  the  plaintifis,  in  accordance 
with  the  charge  of  the  court,  and  the  general  term  hav- 
ing denied  a  motion  for  a  new  trial,  and  entered  judg- 
ment on  the  verdict,  the  defendants  took  this  appeal. 


Sddm,  for  the  appellants. 


Oomriock^  for  the  respondents. 
800 
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RxjGGLES,  C.  J.— The  299  barrels  of  flouy  for  which  the 
plamtiflGs  recovered  their  verdict  were  delivered,  by  Car- 
penter, the  warehouseman,  at  Scottsville,  in  Monroe 
county,  to  Allen,  the  forwarder,  on  the  14th  of  April 
1845,  and  shipped  by  him,  on  that  day,  on  board  the 
canal  boat  Maine,  to  the  defendants.  Th(,  flour  was 
consigned  to  the  defendants  at  New  York,  who  received 
it  there. 

To  entitle  the  plaintiffs  to  recover,  it  was  incumbent 
on  them  to  show  themselves  to  be  the  owners  of  this 
identical  flour,  at  the  time  it  was  actually  delivered  by 
the  warehouseman  to  the  forwarder.  It  was  not  enough, 
for  the  plaintiffs  to  show  that  they  had  a  right  to  call 
upon  Carpenter,  the  warehouseman,  for  an  equal  or 
greater  number  of  barrels  of  flour,  nor  was  it  enough, 
for  them  to  show  that  the  defendants  were  not  at  that 
time  the  owners  of  the  flour  in  question.  The  plaintiffs 
must  recover  on  the  strength  of  their  own  title,  or  not 
at  alL 

During  the  winter  of  1845,  Carpenter  had  received  in 
store  from  Hutchinson  2068 J  barrels  of  flour,  exclusive  of 
201  barrels  which  Hutchinson  had  deposited  there,  on  or 
before  the  7th  of  December  1844 ;  so  that  when  the  flour 
in  question  was  shipped  to  the  defendants  in  New  York, 
Carpenter  had  in  the  whole  2279J  barrels  in  his  store, 
which  had  been  delivered  to  him  by  Hutchinson.  The 
flour  was  all  put  into  the  storehouse  together ;  it  was 
not  kept  in  distinct  or  separate  lots ;  it  was  packed  as 
close  as  it  could  be  packed,  without  any  separation;  it 
was  all  of  the  *same  brand,  of  the  same  quality  ^ 
and  of  uniform  value.  The  warehouseman,  in  '- 
shipping  the  flour,  could  not  tell  when  the  flour  in  any 
one  shipment  was  received.  The  warehouse  was  filled 
three  tiers  deep ;  and  as  flour  came  in,  it  was  put  on  the 
top  and  spread  over  the  warehouse,  and  when  the  ware- 
houseman commenced  delivering,  he    took  the  flour 
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straight  through  the  middle  of  the  warehouse,  fix)m 
door  to  door,  so  as  to  have  a  passage  to  work  in. 
i.  The  plaintiflfe,  by  their  acceptance  of  Hutchinson's 

:  drafts,  with  Allen's  receipts  annexed,  were  undoubtedly 

! .  entitled,  as  against  Hutchinson  and  Allen,  to  1142J^ 

barrels  of  flour  out  of  the  quantity  contained  in  Car- 
penter's warehouse;  but  until  (he  flour  to  which  they 
If  were  thus  entitled  was  separated  fix)m  the  mass  in  the 

warehouse,  by  actual  delivery  or  by  some  mark  or  desig- 
nation by  which  it  could  be  specifically  known,  no  title 
passed  to  the  plaintifis,  as  against  the  defendants  or 
other  persons  who  had  similar  claims  on  the  flour,  nor 
as  against  Hutchinson  or  Allen. 
^:  The  defendants  held  the  receipt  of  Allen  for  536  bar- 

-  rels  of  flour,  dated  7th  December  1844.    But  it  is  said, 

that  they  were  not  entitled  to  so  much,  because,  at  the 
date  of  the  receipt  there  were  only  201  barrels  of  Hutch- 

*  inson's  flour  in  the  store,  and  that  the  receipt  in  that 
respect  was  false.  This  may  be  true;  but  the  plaintiflfe' 
title  is  liable  to  an  objection  of  the  same  nature.  Allen's 
receipts  to  them  were  untrue,  in  respect  to  a  fact  which 

f  was  vital  to  the  plaintifiis'  title.    They  purported  that 

;,  Allen  had  actually  received  into  his  own  custody,  by 

delivery  from  Hutchinson,  1142J  barrels  of  flour  which 

•  he  engaged  to  deliver  to  the  plaintiffe.    The  plaintiflfe 

V  probably  so  understood  it,  and  if  this  had  been  true, 
and  the  flour  so  delivered  had  actually  come  to  the 

^  defendants'  hands,  the  plaintiff  would  have  been  enti- 

r.  tied  to  recover.    But  this  was  not  so ;  Allen  had  in  fact 

received  no  flour  from  Hutchinson  or  Carpenter.    The 
^  flour  to  which  the  receipts  held  by  the  plaintiffs  were 

>  supposed  to  apply,  remained  in  Carpenter's  store,  undis- 

V  tinguished  and  undistinguishable  from  the  residue  of 
the  2279  barrels  in  which  it  was  incljided.    For  a  part 

1^  ^  of  *this  mass,  the  defendant  held  Allen's  receipt, 

^  ^  and  to  other  portions  of  it,  Dows  &  Gary  had 

^  similar  claims. 
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The  effect  of  Allen's  receipts  and  engagements,  in 
connection  with  their  delivery  to  the  plaintiffs,  and  the 
plaintiffs'  acceptance  of  Hutchinson's  drafts  was,  to  give 
the  plaintiffs  a  right  to  demand  from  Allen  the  delivery 
of  the  flour  according  to  hia  engagement.     Without 
delivery  or  some  equivalent  severance  of  the  quantity 
claimed,  from  the  mass  in  which  it  was  included,  they 
have  no  title  to  any  specific  part.    The  flour  to  which 
the  receipts  held  by  the  plaintiffs  is  supposed  to  relate 
was  in  the  warehouse,  at  the  time  when  the  plaintiffs' 
title  is  supposed  to  have  been  perfected;   and  it  was 
there  mixed  with  the  flour  previously  there,  and  inca- 
pable of  being  distinguished  from  it.    If  the  sales  to  the 
plaintiffs  had  been  of  some  specified  undivided  portion 
of  the  mass,  then  in  the  warehouse,  they  might  perhaps 
be  regarded  as  vesting  the  title  of  such  undivided  por- 
tion in  the  plaintiffs,  by  constructive  delivery,  because 
nothing  further  was  required  to  be  done  to  complete  the 
delivery,  according  to  the  terms  of  the  contract.     But 
each  transaction  purported  to  be  a  sale  of  so  many  bar- 
rels, in   severalty,  and   was,  therefore,   imperfect  and 
incomplete,  until  severed  by  some  designation  of  the 
specific  thing  sold.    Until  that  was  done,  the  transac- 
tion operated  as  a  contract  to  sell,  and  not  as  a  transfer 
of  title.   {Austen  v.  Oaven,  4  Taunt.  644 ;   While  v*  WilkSj 
5  Id.  176 ;  overruling  Whitehome  v.  Frosty  12  East  614.) 
It  was  impossible  for  the  plaintiffs  to  say,  whether  any 
particular  barrel  of  flour  belonged  to  them,  or  to  the 
defendants,  or  to  Dows  &  Cary*    If  the  flour  to  whicli 
the  plaintiffs'  contract  was  supposed  to  apply  had  Leeu 
identifled  by  some  mark  by  which  it  could  have  been 
known  or  distinguished,  there  would  have  been  a  con- 
structive delivery  sufficient  to  pass  the  title.     But  this 
case,  like  that  of  the  oil  in  White  v.  Wilksj  turns  on  the 
point  that  the  goods  agreed  to  be  sold  were  not  separated 
from  the  greater  quantity  of  the  same  articles  in  which 
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they  were  included,  and,  therefore,  no  title  passed  to  the 
plainti£fs. 

Again,  the  judgment  of  the  court  below  was  rendered 
*  ofto  -1  ^^^  ^^'^^  plaintiflfe,  on  the  ground  that  the  defend- 
■■  ants  had  no  title  to  more  than  201  barrels  of 
flour,  because  there  was  no  more  than  that  amount  in 
the  warehouse  on  the  7th  of  December,  when  the  sale  to 
the  defendants  of  536  barrels  was  made.  The  judge 
who  delivered  the  opinion  of  the  court  below  very  pro- 
perly admits,  that  had  the  question  arisen  between  the 
defendants  and  Hutchinson,  the  defendants  would  have 
been  entitled  to  make  up  the  quantity  of  536  barrels 
out  of  the  flour  subsequently  delivered;  he  puts  this 
admission  on  the  ground,  that  Hutchinson  would  have 
been  estopped  from  denying  that  the  whole  quantity  was 
in  the  warehouse  at  the  date  of  the  receipt. 

I  agree,  that  if  the  transaction  between  Hutchinson 
and  the  plaintifis  was  sufficient  to  pass  a  title  to  the 
quantity  specified  in  the  receipts,  without  designation 
or  actual  delivery,  then  the  defendants  were  entitled, 
as  against  Hutchinson,  to  536  barrels  of  flour,  and  as 
against  him,  the  defendants  might  have  taken  out  of 
the  flour  subsequently  deposited,  enough  to  make  up 
that  number  of  barrels ;  not,  however,  i)recisely  on  the 
ground  stated  by  the  learned  judge,  but  on  the  ground 
that  the  sale  operated  as  .a  warranty  of  title  to  the 
quantity  specified  in  the  receipt,  and  that  subsequent 
deposits  by  Hutchinson  inured,  by  way  of  estoppel,  to 
the  benefit  of  his  vendees.  On  this  principle,  the  subse- 
quent deposits  by  Hutchinson  became  the  property  of 
Uie  defendants,  the  moment  they  were  delivered  at  Car- 
penter's warehouse.  The  flour  to  which  the  plaintiflfe' 
receipts  are  supposed  to  apply,  was  delivered,  according 
to  the  evidence,  in  wagons,  in  small  quantities,  from  day 
to  day,  as  manufactured,  varying  from  20  to  100  barrels 
per  day.  The  sales  to  the  plaintifis  appear  to  have  been 
made,  in  each  instance,  some  days  after  the  flour  had 
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been  delivered  at  the  store  by  Hutchinson ;  and  if  the 
principle  above  stated  be  sound,  so  much  of  the  flour 
sold  to  the  plaintiffs  as  would  make  up  the  amount  of 
536  barrela  due  to  the  defendants  {that  is  to  say  336 
barrels)  belonged  rightfully  to  the  defendants,  when  it 
was  sold  to  the  plaintiffs.  On  this  view  of  the  case^ 
therefore,  the  plaintiffs  were  not  entitled  to  recover. 

The  judgment  of  the    court  should  stand,  in  my 
opinion,  on  *the  ground,  that  there  was  no  such     ^    ^^ 
actual  or  constructive  delivery  of  the  specific  ^ 
quantity  of  flour  mentioned  in  the  plaintiffs'  receipts^  as 
was  necessary  to  pass  the  title  therein  to  the  plaintiffs. 

Judgment  reversed,  and  new  trial  awarded. 
Welles,  J,,  dissented* 
7  N,  Y.— 20  805 
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New  Yobk  Life  Insubakce  and  Trust  Co.  v. 
Beebs  d  oL 

Bankmg  powers, — TJswry. — DeclaraHons  of  agent. 

Cordficates  of  deposit,  payable  at  a  futore  daj,  with  mterest,  issued  hy  way 
of  loan,  by  a  tmst  oompany  without  banking  powers,  are  illegal  and  Toid. 

Where  a  mortgage  bearing  seven  per  cent,  interest,  is  executed  to  a  lender, 
and  the  loan  is  made  in  post-notes,  bearing  four  and  a  half  per  cent,  inter- 
est, the  mortgage  is  Yoid  for  usury. 

A  principal  is  not  estopped  from  controrerting  the  declarations  of  his  agent, 
not  made  within  the  scope  of  the  agency.  An  agent  employed  to  borrow 
money  on  mortgage,  cannot  bind  his  principal  by  declaring  himself  to  be 
the  owner  of  the  security. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  eighth  district,  where  a  decree  had  been  made,  in 
an  equity  suit,  dismissing  the  plaintiffs'  hill  with  costs. 

This  was  a  bill  in  equity,  filed  in  the  late  court  of 
chancery,  for  the  foreclosure  of  a  mortgage  given  to  the 
plaintiffs  by  Chester  and  Aaron  Beebe,  on  the  12th 
April  1836,  to  secure  the  payment  of  the  sum  of  $3000, 
on  the  12th  April  1846,  with  interest,  half-yearly,  at 
the  rate  of  seven  per  cent,  per  annum.  Other  persons 
were  made  parties,  as  subsequent  incumbrancers,  who 
♦permitted  the  bill  to  be  taken  pro  eonfesso 
against  them.  The  mortgagors  defended  on  the 
grounds  of  usury,  and  that  the  mortgage  had  been  given 
for  bonds  illegally  issued  by  the  plaintiflBs. 

It  appeared  on  the  hearing,  that  in  1836,  the  plaintiff 
contracted  to  purchase  from  A.  M.  Schermerhom,  bonds 
and  mortgages  to  the  amount  of  $200,000,  all  of  which 
were  to  be  the  individual  property  of  the  said  Schermer- 
hom. They  were  to  pay  him  twenty-five  per  cent  in 
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cash,  and  seventy-five  per  cent,  in  their  certificates  of 
deposit,  payable  in  twenty  years,  with  semi-annual 
interest  at  the  rate  of  4J  per  cent  per  annum. 

Pending  this  arrangement,  the  defendants,  Eeebci  ap- 
plied to  Schermerhorn  to  obtain  for  them  a  loan  from 
the  plaintiffs ;  and  for  that  purpose  executed  the  mort- 
gage in  question.  Schermerhorn  represented  to  the 
plaintiflfe'  oflScers  that  it  was  given  for  a  prior  debt  owing 
to  him  by  the  mortgagors ;  and  at  the  request  of  the 
president,  indorsed  a  statement  to  that  effect  upon  the 
mortgage.  Schermerhorn  thereupon  received  the  amount 
of  the  mortgage  in  cash  and  certificates ;  he  paid  over 
the  cash  to  the  mortgagors,  and  sold  the  certificateSj  and 
accounted  to  them  for  the  proceeds.  The  plai  n tiffs  did  not 
know  the  Beebes  in  the  transaction ;  the  latter  were  not 
*indebted  to  Schermerhorn,  and  the  mortgage  ^ 
was  given  merely  to  obtain  the  loan.  At  that  ^ 
time,  the  certificates  were  selling  in  the  market  below  par. 

The  cause  having  been  transferred  to  the  supreme 
court,  was  heard  at  general  term,  upon  the  pleadings 
and  proofe,  when  a  decree  was  made  dismissing  the  bill, 
with  costs ;  whereupon,  the  plaintiffs  took  this  appeal. 

BetU,  for  the  appellants. 

Chirtmius,  for  the  respondents, 

Welle9,  J. — ^If  the  consideration  of  the  bond  and 
mortgage  in  question  was  a  loan  from  the  appellants  to 
the  respondents,  and  the  transaction  is  to  be  treated  in 
that  light,  it  cannot  be  legally  upheld,  for  two  reasons : 

I.  Seventy-five  per  cent  of  the  amount  of  the  loan  of 
$3000,  for  which  the  bond  and  mortgage  were  given, 
consisted  in  a  trust  certificate  issued  by  the  company,  by 
♦which  they  certified  that  the  sum  of  $2250  had    ^ 
been  deposited  mth  them  for  the  period  of  twenty    ^ 
years,  and  irredeemable  within  that  time;  interest  to  be 
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paid  thereon  by  the  company  half-yearly  at  the  rat^ 
of  4^  per  cent,  per  annum,  and  the  principal  to  be  paid 
at  the  end  of  the  twenty  years. 

The  revised  statutes  declare,  that  no  corporation,  cre- 
ated or  to  be  created,  and  not  expressly  incorporated  for 
banking  purposes,  shall,  by  implication  or  construction, 
be  deemed  to  possess  the  power  of  discounting  bills,  notes 
or  other  evidences  of  debt,  Ac,  or  of  issuing  bills,  notes  or 
otlicr  evidences  of  debt,  Ac,  upon  loan,  or  for  circulation 
as  money.  (1  R.  S.  600,  §  4.)  And  the  21st  section  of 
the  act  incorporating  the  New  York  Life  Insurance  and 
Trust  Company  provides,  that  the  said  company  shall 
not,  in  any  case,  or  for  any  purpose,  issue  its  own  bills, 
notes  or  other  evidences  of  debt,  for  loan,  or  for  circulation 
as  money.  (Laws  of  1830,  p.  80,  c.  75,  §  21.)  The  cer- 
tificate  in  question  was  clearly  an  evidence  of  debt;  by 
it,  the  company  bound  themselves  to  pay  interest  semi- 
annually, and  at  the  end  of  twenty  years,  to  pay  the 
principal.  If  it  was  issued  on  a  loan,  it  was  manifestly 
in  violation  of  both  the  statutes  referred  to. 

II.  Assuming  the  right  of  the  company  to  loan  their 
certificates  of  deposit,  and  the  transaction  a  loan,  it  was 
illegal  and  void  for  usury.  The  bond  and  mortgage 
bore  interest  at  seven  per  cent,  and  the  certificate  only  4J 
per  cent.,  making  a  difference  in  favor  of  the  company 
of  2J  per  cent,  or  $57.25  per  year,  on  the  amount  of  the 
certificate.  It  is  not  doubted,  that  if  the  certificate  were 
actually  worth  in  money  its  nominal  amount,  at  the  time 
it  was  loaned,  notwithstanding  it  bore  a  rate  of  interest 
less  than  the  respondents  agreed  to  pay  for  the  forbear- 
ance of  the  amount,  the  transaction  would  have  been 
exempt  from  the  imputation  of  usury.  But  this  was  not 
attempted  to  be  proved ;  on  the  contrary,  there  is  evi- 
dence in  the  case,  which  is  uncontradicted,  showing  that 
the  certificate  was  not  intrinsically  worth  and  would  not 
sell  in  market  for  its  nominal  or  par  value,  which  was 
known  to  the  appellants.  It  is  proved,  that  they  were 
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in  the  habit  of  purchasing  similar  *c6rtificates  ^ 
issued  by  themselves,  at  a  discount.  If  they  were  ^ 
loaned  as  nioney^  at  their  nominal  amount,  according  to 
a  well-settled  principle,  it  was  usury.  (Famfuers'  Loom  & 
Trust  Co.  V.  (ktiToU^  5  Barb.  654,  and  authorities  there 
cited;  Eaglcson  v,  Shotwdl,  1  Johns.  Ch.  536;  Bank  United 
Bales  ¥.  Oiveti,  2  Peters  527 ;  Dry  Dock  Bmik  y,  American 
Life  Im.  &  Tnist  Cb,,  3  N.  Y,  344,)*  There  can  be  no 
doubt,  from  the  evidence,  that  the  bond  and  mortgage 
were  given  by  the  respondents,  and  intended  by  them, 
as  security  for  a  loan,  nor  that  they  received  the  pro- 
ceeds thereof  as  a  loan  from  the  appellants;  this  was 
scarcely  denied  upon  the  argument  It  was,  in  point  of 
fact,  a  loan  and  nothing  else. 

But  it  is  contended  on  behalf  of  the  appellants,  that 
the  respondents  are  estopped  from  alleging  that  the 
transaction  was  a  loan-  That  the  bond  and  mortgage 
were  sold  to  them  by  Schermerhorn,  as  his  own  property, 
under  representations  made  by  him,  at  the  time,  that 
they  had  been  given  to  secure  a  debt  due  from  the 
respondents  to  him,  and  that  it  was  part  and  parcel  of 
the  arrangement  entered  into  between  the  appellants  and 
Schermerhorn,  detailed  in  the  evidence,  by  which  the 
latter  was  io  sell  bonds  and  mortgages  to  a  large  amount 
to  the  formet',  and  receive  in  payment  the  trust  certifi- 
cates of  the  u^iipany. 

It  cannot  b^^  \>retended,  that  there  is  any  evidence  to 
show  that  tte  v^^pondents  knew  of  the  alleged  repre- 
sentations of  SchermerhorDj  or  that  they  ever  authorized 
him  to  make  them,  or  to  pass  oflf  the  bond  and  mort- 
gage as  his  own  property.  Schermerhorn  swears  that 
he  was  the  agent  of  the  respondents  in  prorming  thia 
loan  for  them ;  and  the  counsel  for  the  appellants  con- 
tends, that  the  respondents  are  concluded  by  his  acta 
and  repiejciitations,  the  same  as  if  they  were  their  own, 
upon  the  pnnciple  which  pervades  all  cases  of  agency, 

«  Q<iAck«nboa  c.  Snyer,  63  N«  Y.  344. 
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that  the  principal  is  bound  by  all  acts  of  his  agent, 
within  the  scope  of  his  agency,  which  he  holds  him  out 
to  the  world  to  possess ;  and  that  where  the  acts  of  the 
agent  will  bind  the  principal,  there  his  representations, 
^  -  declarations  and  admissions  respecting  the  ♦sub- 
■■  ject-matter  will  also  bind  him,  if  made  at  the 
same  time  and  constituting  part  of  the  res  gestse. 

The  declarations  or  representations  of  the  agent,  when 
not  expressly  authorized  by  the  principal,  must,  in  order 
to  bind  him,  be  within  tiie  scope  of  his  agency;  but 
that  was  not  the  case  here.  Schermerhorn's  agency  was 
to  obtain  a  loan  for  the  respondents  from  the  appellants; 
his  alleged  declarations,  which  are  relied  upon,  were  en- 
tirely without  the  scope  of  such  or  any  other  agency. 
Instead  of  acting  as  the  respondents'  agent,  he  repre- 
sented himself  as  acting  in  his  own  name  and  right, 
and  on  his  own  account ;  in  effect,  denying  any  agency 
whatever;  and  on  that  ground  solely,  the  appellants 
allege  they  dealt  with  him.  Under  such  circumstances, 
it  is  impossible  to  perceive,  how  a  rule  can  be  applied 
which  relates  to  the  liability  of  an  individual,  in  conse- 
quence of  the  acts  or  declarations  of  his  agent.* 

The  natural  inference  from  the  fact,  that  the  bond 
and  mortgage  were  drawn  directly  to  the  appellants  was, 
that  the  transaction  was  between  them  and  the  respond- 
ents, and  such  is  the  aspect  presented  by  the  bill  of 
complaint,  and  it  is  inconsistent  with  the  idea  that  they 
were  given  for  a  debt  due  to  Schermerhorn ;  and  if  the 
appellants  have  listened  to  a  totally  different  and  un- 
authorized statement  of  facts  made  by.  him,  and  have 
acted  upon  it,  they  did  so  at  their  peril,  and  must  abide 
the  consequences.  (Story  on  Agency,  §  78 ;  5  Ves.  211 ; 
7  Wend.  446.)  The  judgment  of  the  supreme  court 
should  be  affirmed. 

Judgment  affirmed. 

*  See  Talnuige  v.  Nerins,  S  Sweenj  46. 

810 


1852,]       Wall  t^.  East  Eivek  Mutual  Ins.  Co.      *370 

StoteiiMiDt  of  the  Caw, 


Wall  d  ol.  v.  East  Riyee  Mutual  Insuhancb  Go. 

Fire  inmiraTice. —  Warranty, 

Anj-  statement  or  dcflcnptSoti  id  a  policj  of  insurance  against  ftrCi  which  re* 
Ifltea  to  tho  risk,  is  a  warranty- ;  therefoFCi  wliere,  io  a  policf  npoa  tbo  atoclc 
of  a  ropemaker^  it  h  dcacnbed  as  contmncd  in  a  building,  ^*  occupied  aa  a 
storclioase, "  and  it  appeared,  that  ft  portion  of  tho  building  \ira&  used  for 
paddng  and  npiiiniDg  bemp,  the  policy  ie  Toid„ 

Wall  V.  Howard  lusurancie  Co,,  ii  Borb^i  983 ^  oremiled. 

Appeal  from  the  general  term  of  the  Superior  Court 
of  the  city  of  New  York,  where  a  judgment  entered  upon 
a  verdict  in  favor  of  the  plaintiffs  had  been  affirmed. 

This  was  an  action  upon  a  policy  of  insurance,  dated 
the  6th  May  1843,  whereby  the  defendants  insured  the 
plaintiffs  against  loss  or  damage  by  fire,  to  the  amount 
of  $2000,  upon  their  stock  as  rope-manufacturera  (their 
own  or  held  by  them  in  trust  or  on  commission),  con- 
tained in  the  brick  building,  with  tin  roof,  "  occupied  as 
a  storehouse,"  situate  on  the  northerly  side  of,  and  about 
42  feet  distant  from,  their  ropewalk,  at  Bush  wick. 

The  policy  provided,  "  that  in  case  the  above  building 
should,  at  any  time  after  the  making,  and  during  the 
time  the  policy  would  otherwise  continue  in  force,  be 
appropriated,  applied  or  used,  to  or  for  the  purpose  of 
carrying  on  or  exercising  therein,  any  trade,  business  or 
vocation,  denominated  hazardous  or  extra  hazardous^ 
or  specified  in  the  memorandum  of  special  rates,  in  the 
tenns  and  conditions  annexed  to  the  policy,  Ac^  then 
and  from  thenceforth,  &c.,  it  should  cease  and  be  of  no 
further  effect." 

*The  busings  of  a  "  rope-maker"  was  classed  as  ^  ^  qij^ 
"specially    haiardous"    in    the    memorandum  ^ 
annexed  to  the  policy, 
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It  appeared  on  the  trial,  before  Sandford,  J.,  that  the 
building  in  which  the  property  insured  was  contained, 
at  the  time  of  effecting  the  insurance,  was  not  occupied 
exclusively  as  a  storehouse,  but  in  part  for  the  purpose 
of  storing  hemp,  and  in  part  for  the  purpose  of  prepar- 
ing the  hemp  to  be  spun  by  machinery  into  rope-yams, 
and  of  spinning.  It  was  known  as  the  "  Jenny-house;" 
another  building  on  the  premises  being  designated  as 
the  "  storehouse." 

The  defendants'  counsel  requested  the  court  to  charge 
the  jury,  that  the  description  contained  in  the  policy 
was  a  warranty  that  the  building  in  which  the  insured 
property  was  kept  should  be  occupied  as  a  storehouse 
only.  The  learned  judge,  however,  declined  so  to  charge; 
and  the  defendants  excepted. 

There  was  a  verdict  for  the  plaintiffs  for  the  amount 
covered  by  the  policy;  and  the  judgment  rendered 
thereon  having  been  affirmed  at  general  term,  the  de- 
fendants took  this  appeal. 

DiUon,  for  the  appellants. 

Oerardj  for  the  respondents. 

♦  <179  1      *  Johnson,  J. — ^The  questions  in  this  case  arise 
-^  upon  a  bill  of  exceptions.    The  only  point  which 
it  seems  to  me  material  to  notice,  is  the  ruling  of  the 
judge,  that  the  description  in  the  policy,  of  the  premises 
containing  the  property  insured,  was  not  a  warranty  that 
the  building  was  occupied  as  a  storehouse  only.    The 
insurance  was  "$2000  on  plaintiff'  stock  as  rope-manu- 
facturers, their  own  or  held  by  them  in  trust  or  on  com- 
mission, contained  in  the  brick  building,  with  tin  roof, 
occupied  as  a  storehouse,  situated  on  the  northerly  side 
of,  and  about  forty-two  feet  distant  from,  their  ropewalk, 
at  Bushwick,  L.  I." 
I  know  of  no  principle  of  construction  applicable  to 
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written  agreements,  which  will  permit  ns  to  hold  a  stipu- 
lation not  to  be  a  warranty  in  a  fire  policy,  which  we 
should  hold  to  be  a  warranty  in  a  marine  policy ;  none 
of  the  cases  in  this  state  deny  the  identity  of  the  rule. 
Ever  since  Fowler  v.  jEtna  Insurance  Co.  (6  Cow.  673,  and 
7  Wend.  270),  it  has  been  conceded,  and  in  the  latter 
case,  is  stated  in  terms.  Sutherlakd,  J.,  speaking  of 
the  earlier  decision  says :  "  The  well-established  principle 
in  marine  insurance,  that  a  warranty  is  in  the  nature  of 
a  condition  precedent,  and  must  be  fulfilled  or  performed 
by  the  insured,  before  performance  can  be  enforced 
against  the  insurer,  we  hold  to  be  equally  applicable  to 
fire  as  to  marine  policies.  We  know  of  no  case  or  prin- 
ciple which  would  authorize  a  different  rule  of  construc- 
tion in  the  one  case,  from  that  which  the  same  terms 
had  uniformly  received  in  the  other."  Since  those  cases, 
the  contest  has  been,  whether  the  warranties  contained 
in  the  body  *of  policies  have  been  complied  with,  -  ^ 
and  whether  statements,  not  in  the  body  of  the  '•  ' 
policy,  but  referred  to  in  different  ways,  were  thereby 
constituted  warranties. 

As  to  what  constitutes  a  warranty  in  a  contract  of  in- 
surance, the  rule  is  well  stated  by  Sherman,  J.,  in  Wood 
V.  Hartford  Fire  Insurance  Co.  (13  Conn.  544) :  "Any  state- 
metrt  or  description,  on  the  face  of  the  policy,  which  re- 
lates to  the  risk,  is  a  warranty."  In  the  case  before  us, 
the  identity  of  the  building  which  contained  the  pro- 
perty insured  was  distinctly  ascertained  by  other  facts 
of  the  description,  and  the  terms  "occupied  as  a  store- 
house" are  not  only  in  themselves  fitly  chosen  to  express 
a  fact  relating  to  the  risk,  but  cannot  be  regarded  as  em- 
ployed for  any  other  purpose.  The  warranty  is,  in  terms, 
that  the  building  was  occupied  as  a  storehouse.  Accord- 
ing to  CNeU  V.  Buffalo  Insura/nce  Co.  (3  N.  Y.  122),  this 
relates  to  the  date  of  the  policy,  and  does  not  impose  any 
obligation  that  such  occupation  should  be  continued 
during  the  continuance  of  the  risk. 
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In  point  of  fact,  at  the  time  when  the  policy  was  exe- 
cuted, the  building  was  occupied  in  part  for  the  pur- 
pose of  storing  hemp,  and  in  part  for  the  purpose 
of  preparing  the  hemp  to  be  spun  by  machineiy  into 
ropeyarn,  and  of  spinning  it.  This  was  not  occasional^ 
but  was  the  legitimate  use  to  which  the  building  was 
applied.  It  is  contended  on  the  part  of  the  plaintiffs, 
that  the  warranty  is  complied  with,  because  it  was  partly 
occupied  as  a  storehouse,  and  that  in  order  to  make  the 
warranty  large  enough  to  exclude  another  but  partial 
use,  negative  words  were  necessary,  as,  for  instance,  occu- 
pied for  a  storehouse  "only."  We  think  this  position  is 
not  well  founded.  It  would  be  strange  indeed,  if  a  term 
which,  like  "occupied,"  is,  in  its  own  meaning,  exclusive, 
needed  any  further  qualification  to  give  it  effect.  "Oc- 
cupied as  a  storehouse,"  necessarily  imports  not  occupied 
for  any  other  purpose.  None  of  the  cases  to  which  we 
are  referred  hold  any  different  doctrine.  Colby  v.  BaUi- 
more  Equitable  Society  (1  Harris  &  Gill  295)  was  not  a 
case  of  warranty  at  all ;  the  question  was,  whether,  in  the 
absence  of  any  stipulation,  the  insured  might  repair  his 
house  and  look  to  the  insurers  for  any  damage  by  fire 
happening  in  consequence  of  such  repairs,  notwithstand- 
*  ^7^  1  ^^^  **^®  change  of  risk  thus  produced ;  and  the 
■'  court  held  the  insurers  liable.  In  BvrriJtt  v. 
Saratoga  Fire  Co.  (5  Hill  188),  the  insured  was  required 
by  the  conditions  of  insurance,  to  state  the  relative  situ- 
ation as  to  other  buildings  of  the  building  insured,  and 
its  distance  from  each,  if  less  than  ten  rods.  He  an- 
swered this,  by  mentioning  five  buildings  as  standing 
within  less  than  ten  rods ;  there  was  another  building 
within  ten  rods;  and  Bronson,  J.,  says:  "I  find  it  difli- 
cult  to  resist  the  conclusion,  that  the  plaintiff  has  agreed 
that  there  were  no  other  buildings  within  ten  rods ;  I  am 
strongly  inclined  to  the  opinion,  that  there  was  a  war- 
ranty ;"  but  as  the  point  was  not  necessary  to  the  deter- 
mination of  the  case,  it  was  not  decided. 
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In  Oatea  v.  Madison  County  Insurance  Ch*  (2  N.  Y.  44), 
the  inquiry  was,  "how  bounded — distance  from  other 
buildings,  if  less  than  t^n  rods?"  The  answer  stat^jd 
that  such  and  such  buildings  were  the  nearest  in  differ- 
ent directions,  but  did  not  say  that  there  were  no  others 
within  ten  rods.  Jones,  J.,  delivered  the  opinion  of  the 
court,  that  taking  the  inquiry  and  answer  together,  they 
were  not  to  be  understood  as  amounting  to  a  warranty  or 
afiBrmation  that  there  were  no  other  buildinga  within 
ten  rods,  but  only  that  those  named  were  the  nearest, 
and  upon  that  ground  the  judgment  below  (3  Barb,  73) 
was  reversed.  In  this  case,  BurriU  v*  Saratoga  Insurance 
Co,  and  Jennings  v.  Chenango  Insurance  Oo.  (2  Den*  75) 
were  examined,  and  they  were  distinguished  from  the 
case  then  under  discussion^  upon  the  ground  that  the 
inquiry  of  the  insurers  in  each  case  called  for  all  build- 
ings within  ten  rods,  and  also,  that  by  the  "  conditions 
of  insurance,"  any  misrepresentation  or  concealment  in 
the  application  should  render  the  policy  of  no  effect," 
which,  in  effect,  the  judge  sa}^  was  equivalent  to  a 
warranty. 

In  Shaw  v.  Roberts  (6  Ad.  &  E.  75),  the  description  in 
the  policy  was,  "on  a  granary  and  a  kiln  for  drying 
com  for  use ;"  on  one  occasion,  the  owner  allowed  oak 
bark,  accidentally  wetted,  t^  be  dried  in  the  kiln,  gratuit- 
ously; the  fire  was  caused  by  drjnng  the  bark.  Lord 
Denman  in  pronouncing  judgment,  after  mentioning 
Dobson  V.  Sotheby  (1  Moo.  &  M.  90),  to  the  same  point, 
says — "  No  clause  in  this  policy  amounts  to  *an  ^ 
express  warranty  that  nothing  but  corn  should  ^ 
ever  be  dried  in  the  kiln."  In  Dobson  v.  Soih<;by,  the 
premises  required  tarring,  and  a  fire  was  lighted  inside, 
and  a  tar-barrel  brought  into  the  building  for  that  pur- 
pose ;  by  a  servant's  negligence,  the  tar  boiled  over  and 
fired  the  building.  It  was  contended,  that  lighting  a  fire 
within  the  building,  was  a  contravention  of  the  terms  of 
the  policy,  which  required  that  no  fire  should  be  kept  in 
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the  buildings  insured,  and  that  the  tar-bcurrel  oame 
within  the  term  hazardous  goods  and  so  avoided  the 
policy.  Ix)rd  Tenterden  held,  that  the  provisions  of 
the  policy  were  to  be  understood  as  only  forbidding  the 
habitual  use  of  fire,  and  the  ordinary  deposit  of  hazard- 
ous goods,  not  their  introduction  for  a  temporary  purpose, 
connected  with  the  occupation  of  the  building. 

Catlin  V.  Springfield  Insurance  Co,  (1  Sumn.  434)  holds, 
that  the  words  "  at  present  occupied  as  a  dwelling-house, 
but  to  be  occupied  hereafter  as  a  tavern,"  do  not  consti- 
tute a  warranty  that  the  house  should,  during  the  con- 
tinuance of  the  risk,  be  constantly  occupied  as  a  tavern, 
and  the  insurers  were  held  liable,  though  the  house,  at 
the  time  of  the  fire,  had  ceased  to  be  occupied  at  all.  In 
Billings  v.  Toland  Insurance  Co.  (20  Conn.  139),  the  policy 
stated  that  "  all  the  above  barns  are  used  for  hay,  straw, 
grain  unthrashed,  stabling  and  shelter,  including  one 
used  in  part  as  a  barn,  and  in  part  as  a  cider  and  thresh- 
^  ing-mill."    On  the  day  before  the  night  of  the  fire,  the 

I  plaintiflf  had  put  about  two  bushels  of  lime  and  six  or 

r  eight  pails  of  water  in  a  tub,  in  one  of  the  barns,  for  the 

purpose  of  preparing  the  lime  to  roll  seed  wheat  in  it 
L  He  had  also  been  having  his  house  painted,  and  the 

'  painter  had  mixed  his  paints  in  the  same  room,  and  at 

the  time  of  the  fire,  there  were  in  it  an  oil-barrel,  con- 
taining about  a  gallon  of  oil,  a  keg  of  white  lead,  and  a 
pot  with  about  a  pint  of  mixed  paint.  It  was  claimed, 
that  upon  these  facts,  the  warranty  in  the  policy  was 
broken,  but  the  cotirt  charged  the  jury,  that  if  the  bam 
and  cider-mill  were  only  put  to  the  common  uses  of  such 
buildings,  the  policy' remained  in  force;  that  a  single 
art  or  so,  which  did  not  belong  to  the  ordinary,  common 
and  appropriate  use  of  the  buildings,  would  not  change 
their  nature  nor  prevent  a  recovery,  unless  such  acts 
♦  07/.  T  were  fraudulent  *or  grossly  careless,  and  if  the 
■■  latter  were  also  the  cause  of  the  loss.  The  court 
hold  that,  at  most,  the  expressions  in  the  policy  are  a 
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warranty  that  the  buildings  were,  when  insured,  such  as 
they  are  described  in  the  policy,  and  intimate  a  doubt, 
whetiier  the  language  of  the  policy  is  not  to  be  regarded 
as  description  merely  and  not  warranty.  On  the  other 
point  of  referring  to  Dobaon  v.  Sotheby  and  Shaw  v. 
HobertSy  as  sustaining  the  plaintiff'  claim,  they  say  tliat 
they  are  not  called  upon  to  examine  whether  they  can  be 
sustained  on  principle,  because  the  acts  done  by  the 
plaintiflf  were  not  a  departure  from  the  ordinary  use  of 
such  buildings.  DeUmguemare  v.  Traders'  Inmirarnce  Co. 
(2  Hall  602)  holds,  that  the  description  of  the  room 
alleged  to  have  been  misappropriated  for  a  carpenter's 
work-place,  not  being  contained  in  the  policy,  does  not 
amount  to  a  warranty. 

I  have  thus  examined  all  the  cases  to  which  we  have 
been  referred  as  decisive  that  the  expressions  in  this 
policy  do  not  amount  to  a  warranty  that  tho  building 
burned  was  occupied  as  a  storehouse,  and  not  otherwise^ 
when  the  policy  was  effected,  and  not  one  of  them  even 
favors  that  view  of  the  question.  We  entertain  no 
doubt,  that  this  is  the  true  interpretation  of  the  contract, 
and  as  the  court  below  refused  so  to  instruct  the  jury, 
the  judgment  must  be  reversed,  and  a  new  trial  ordered. 

Welles^  J.  (DissenHng,) — ^The  insurance  was  on  the 
plaintiflEs'  "stock  as  rope-manufacturers,  &c.,  contained 
in  the  brick  building,  with  tin  roof,  occupied  as  a  store- 
house, situated  on  the  northerly  side  of,  and  about  forty- 
two  feet  from,  the  ropewalk  at  Bushwick,  L.  V*  It  is 
contended,  that  this  amounted  to  a  warranty  on  the  part 
of  the  plaintiflEs,  that  the  building  in  which  the  property 
insured  was  situated,  was  a  storehouse  strictly  and  sim- 
ply, and  that  it  was  used,  and  was  and  should  be  occu- 
pied as  such,  and  for  no  other  *purpose.  But  it  ^  ^ 
seems  to  me  quite  clear,  that  the  clause  referred  ^ 
to  did  not  constitute  a  warranty  to  the  extent  contended 
for.    In  a  subsequent  portion  of  the  policy,  it  is  pro- 
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vided,  that  in  case  the  buildings  in  question  should,  at 
any  time  after  the  making  and  during  the  time  the 
policy  would  otherwise  continue  in  force,  be  appropri- 
ated, applied  or  used  to  or  for  the  purpose  of  carrying 
on  or  exercising  therein  any  trade,  business  or  vocation 
denominated  hazardous  or  extra  hazardous,  or  specified 
in  the  memorandum  of  special  rates,  &c.,  then  and  from 
thenceforth,  and  so  long  as  the  same  should  be  so  appro- 
priated, applied  or  used,  the  policy  should  cease  and  be 
of  no  force  or  effect.  The  parties,  therefore,  settled  the 
question  by  stipulation,  as  to  the  uses  to  which  the 
building  might  be  appropriated,  expressly  agreeing  what 
should  be  prohibited  and  leaving  the  plaintiff  at  liberty, 
as  I  think,  to  use  the  building  for  any  other  purposes, 
provided  the  risk  was  not  thereby  increased.  If  the 
building,  at  the  time  of  the  loss,  was  occupied  or  used 
by  the  plaintiffs  for  any  of  the  purposes  enumerated  in 
the  terms  and  conditions  annexed  to  the  policy,  denomi- 
nated hazardous,  extra  hazardous  or  specially  hazardous, 
it  would  avoid  the  policy. 

Under  the  head  of  "  specially  hazardous"  is  mentioned 
the  business  of  "  ropemakers,"  and  the  defendants  con- 
tend, that  the  evidence  shows  the  condition  in  that 
respect  to  have  been  violated  by  the  plaintiflfe.  The 
building  contained  four  stories ;  the  basement  and  story 
next  above  were  used  for  storing  hemp  and  nothing  else. 
The  third  story  was  used  for  a  jenny-house,  where  hemp 
was  spun  into  yam  for  the  purpose  of  being  manu- 
factured into  ropes,  and  the  fourth  story  or  attic  was 
used  for  hackling  the  hemp  and  preparing  it  for  the 
jennies.  Did  that  constitute  ropemaking  or  carrying 
on  the  trade  of  ropemakers  ?  It  seems  to  me,  it  did  not. 
The  yam  might  be  spun  there,  and  sent  anywhere  else 
to  be  manufactured  into  ropes.  It  was  never  in  fact 
made  into  ropes  in  that  building,  but  was  uniformly 
sent  to  the  plaintiff'  ropewalks  near  by,  to  be  thus 
manufactured.  This  was  a  distinct  business,  as  really 
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BO  as  was  the  raising  and  gathering  of  the  hemp ;  or  as 
manufacturing  shoes  and  boots  *would  be  a  dis-  _  ^ 
tinct  business  from  tanning  and  manufacturing  '- 
leather.  Evidence  of  usage  was  given  on  this  question, 
which  was  fairiy  submitted  to  the  jury,  and  the  pro- 
priety of  their  verdict  upon  the  evidence  cannot  he 
reviewed  by  this  court  I  think,  the  judgment  should 
be  affirmed. 

Judgment  reversed,  and  new  trial  awarded,^ 

^  On  A  second  trial,  the  plaintiff  was  nonraited.  8  Duer  264.  The  m- 
preme  court  of  Fennsylrania,  howerer,  has  decided  that  the  description  of  a 
bnilding  as  a  "  storehouse,"  is  not  a  varrant)r.  Franklin  Pire  Ipfioiaoci 
Gq,  9,  Brock,  57  Fenn.  St.  74. 
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People  v.  Gay. 
Character  of  Witnesa, — Impeachment 

Endence  of  the  good  character  of  a  witness  is  not  admissible,  miless  his 
general  character  has  been  impeached^  either  in  the  direct  or  croas-examini^ 
tion. 

That  a  witness  has  been  committed  for  trial,  on  a  charge  of  peijmy,  will  not 
warrant  evidence  to  sustain  Atm|  nntil  conricted,  the  presumption  of  inno- 
cence prerails. 

People  V,  Qaj,  1  Park.  308,  affirmed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  judgment  of  the  Court  of 
Oyer  and  Terminer  of  Columbia  county,  in  a  criminal 
case,  had  been  affirmed  on  writ  of  error.  (Reported 
below,  1  Park.  308.) 

The  appellant,  Newton  Gay,  in  October  1851,  was  con- 
victed of  the  crime  of  rape  upon  the  person  of  one 
Sarah  Pilling,  in  the  Court  of  Oyer  and  Terminer  of 
Columbia  county,  and  sentenced  to  imprisonment  in  the 
state  prison,  at  Sing  Sing,  for  the  term  of  ten  years. 

On  the  trial,  before  Parker,  J.,  one  John  W.  Wood 
was  sworn  as  a  witness  for  the  prisoner,  and  gave  mate- 
rial eyidence  in  his  favor;  on  cross-examination,  the 
witness  admitted  that  he  had  been  committed  for  trial 
on  a  charge  of  perjury,  in  an  action  in  which  the 
prisoner  was  plaintiff.  The  prisoner's  counsel  then 
offered  to  prove  the  general  good  character  of  the  wit- 
ness,  Wood,  for  truth  and  veracity;  this,  however,  was 
rejected,  on  objection  of  the  counsel  for  the  prosecution, 
and  exception  taken. 

The  prisoner,  having  been  convictedi  sued  out  a  writ 
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of  error  from  the  supreme  court,  where  the  judgment 
was  afi^med ;  whereupon,  he  appealed  to  this  couri 

WTieaton,  for  the  appellant. 

BeynoldSf  for  the  People. 


[*379 


♦Jbwett,  J. — ^There  is  but  a  single  question 
made  in  this  case  for  determination;  and  that 
is,  whether  the  decision  of  the  court  below,  excluding 
the  evidence  oflFered  by  the  defendant  of  the  general 
good  character  of  the  witness,  Wood,  for  truth  and 
veracity,  was  correct.  This  witness  had  been  called  by 
the  defendant  and  examined,  and  had  given  material 
evidence  in  the  cause ;  he  was  then  cross-examined  in 
behalf  of  the  people,  and  testified-  that  he  had  been 
prosecuted  before  a  magistrate  upon  a  charge  of  perjury, 
and  committed  for  trial,  upon  the  complaint  of  L,  &  G. 
Kaymond ;  that  the  perjury  alleged  to  have  been  com- 
mitted was  in  a  suit,  tried  in  September  previously,  in 
favor  of  the  defendant,  against  the  two  Raymonds.' 

The  general  rule  is,  that  a  party  can  only  give  evi- 
dence of  the  good  character  of  his  witness,  where  his 
general  character  for  truth  has  been  first  attacked  by 
witnesses  who  have  spoken  in  regard  to  it,  called  on  the 
other  side.  It  is  not  pretended,  that  there  had  been  an 
attack,  in  any  form,  upon  the  general  character  of  the 
witness.  Wood,  by  the  evidence  of  any  witness,  or  that 
any  witness  had  spoken  in  any  respect  to  it.  But  it  is 
urged  on  the  part  of  the  defendant,  that  the  evidence 
given  by  Wood  himself,  on  his  cross-examination,  to 
which  I  have  referred,  impeached  or  tended  to  impeach 
his  general  character  for  truth,  and,  therefore,  laid  the 
foundation  for  giving  evidence  to  sustain  it.     Petyde 

I  See  People  v«  Crape,  76  N.  T.  S98. 
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V.  Rector,  19  Wend.  569,  Carter  v.  People,  2  Hill  817,  and 
People  y.  Huhe,  3  Id.  309,  haye  been  dted  as  sustaining 
the  proposition. 

The  case  of  Carter  v.  People  was  this:  Carter  was  in- 
dicted and  tried  and  found  guilty  of  perjury;  at  the 
trial,  a  material  witness  for  the  defendant  testified,  on 
his  cross-examination  by  the  prosecution,  that  he  had 
been  complained  of  and  bound  over  on  a  charge  of  pass- 
ing counterfeit  money ;  upon  which  the  counsel  for  the 
defendant  offered  to  give  evidence  of  the  good  character 
of  the  witness  for  truth,  which  the  court,  on  objection, 
rejected ;  on  certiorari  brought,  the  supreme  court  said, 
that  upon  the  principle  established  in  People  v.  Rector, 
the  prisoner  was  entitled  to  the  benefit  of  the  proof 
offered,  and  ordered  a  new  trial  upon  that  ground. 
*  QftO  1  *^*  cannot  be  denied,  but  that  if  the  judgment 
^  in  that  case-  can  be  upheld,  it  fully  sustains  the 
defendant's  proposition  in  this  case,  for  the  question 
there  made  is  identical  with  the  question  made  here. 

It  is  proper  to  remark,  that  the  rule  of  evidence 
applicable  in  such  cases,  was  not  at  all  discussed  by  the 
court  in  that  case.  It  was  decided  on  the  argument, 
the  court  assuming,  that  the  decision  in  People  v.  Rector 
established  the  principle  contended  for  in  behalf  of  the 
defendant  in  that  case.  But  it  seems  to  me,  that  there 
is  a  wide  difference  in  principle  applicable  to  the  two 
cases.  In  People  v.  Rector,  it  had  been  shown  by  the 
cross-examination,  that  the  witness  was  a  man  of 
grossly  immoral  habits  and  conduct,  and  the  decision 
was,  that  this  evidence  impeached  his  general  moral 
character  and  laid  the  foundation  for  the  party  calling 
the  witness  to  sustain  him,  by  evidence  in  reply  of  gen- 
eral good  character  for  trutii.  It  is  not  necessary,  on 
this  occasion,  to  express  an  opinion,  whether  I  should  be 
able  to  agree  with  the  court  in  that  decision;  that  is, 
iha£  the  evidence  could  not,  on  the  cross-examination  of 
the  witness,  tend  to  impeach  his  general  character, 
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-within  the  rule  allowing  replying  evidence  of  general 
good  character  for  truth.  In  the  case  of  Carter  v.  People, 
the  witness,  on  his  cross-examination,  did  not  admit  or 
give  evidence  to  any  immoral  conduct ;  all  that  he  testi- 
fied to  in  that  respect  was,  that  he  had  been  complained 
of  and  bound  over  on  a  charge  of  passing  counterfeit 
money.  The  law  presumed  this  witness  innocent,  arid 
no  guilt  was  proved  by  the  evidence;  the  single  fact 
that  he  had  been  complained  of  and  held  for  trial  for 
the  commission  of  a  crime,  did  not  affect  his  moral 
character. 

I  think,  that  it  was  correctly  said  by  Mr.  Justice 
Parker,  in  delivering  the  judgment  of  the  court  below 
in  this  case,  that  both  of  these  decisions  have,  in  effect, 
been  overruled  by  the  decision  in  People  v.  Hulse  (8  Hill 
309).  That  was  a  trial  of  an  indictment  against  Huls^ 
for  a  rape;  the  defendant  attempted  to  discredit  the 
testimony  of  the  complainant ;  first,  by  showing,  on  her 
cross-examination,  that  her  evidence  was  *im-  _  ^ 
probable  in  itself;  secondly,  by  disproving  some  '■ 
of  the  facts  to  which  she  testified ;  thirdly,  by  evidence 
that  her  conduct  was  inconsistent  with  the  idea  of  the 
offence  having  been  committed;  and  fourthly,  by  call- 
ing witnesses  to  show  that  the  account  which  she  had 
given  of  the  matter  out  of  court,  did  not  correspond 
with  her  statement  under  oath  as  a  witness.  It  Was 
held,  that  this  was  not  an  attack  on  the  general  character 
of  the  witness,  and,  consequently,  evidence  of  her  gen- 
eral good  character  was  not  admissible  in  reply. 

In  my  judgment,  the  rule  was  correctly  stated  and 
sustained  in  People  v.  Hulse,  and  in  the  judgment  of  the 
court  below  in  the  case  under  consideration;  that,  in 
general,  a  party  will  not  be  permitted  to  give  evidence 
of  his  witness'  good  character,  until  it  has  been  attacked 
on  the  other  side,  either  by  the  evidence  of  witnesses 
called  for  such  purpose,  or  by  the  evidence  of  the  witness 
on  cross-examination,  going  to  impeach  his   general 
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character.  There  are  several  other  well-considered  cases 
which  sustain  the  principle  stated;  among  them  are 
RusseU  V.  Coffin  (8  Pick.  143)  and  Rogers  v.  Moore  (10 
Conn.  13).  It  is  unnecessary  to  review  them  at  this 
time ;  that  was  ably  done  by  the  late  Mr.  Justice  Bron- 
80N  in  the  cases  of  People  v.  Rector  and  People  v.  Hvisej 
and  by  Mr.  Justice  Parker  in  delivering  the  judgment 
of  the  court  below  in  this  case.  The  judgment  should 
be  affirmed. 

Welles,  J.  {Dissenting), — ^The  question  in  what  cases 
evidence  of  the  general  good  character  of  a  witness  may 
be  received,  or  the  principle  upon  which  such  evidence 
rests,  notwithstanding  the  numerous  decided  cases,  and^ 
the  various  speculations  of  elementary  writers  on  the 
subject,  does  not  seem  to  be  yet  entirely  settled,  or,  at 
least,  not  generally  understood. 

In  the  case  of  People  v.  Rector  (19  Wend.  569),  it  was 
held,  that  where  the  general  moral  character  of  a  witness  is 
impeached,  whether  by  witnesses  called  for  that  purpose, 
*  Qfto  T  ^^  ^^  *^^  ^^'^^^  cross-examinxdion^  it  is  competent 
J  for  the  party  calling  him,  to  adduce  testimony 
in  support  of  his  character  for  truth  and  veracity,  so 
that  the  jury  may  pass  upon  his  credit.  In  that  case, 
Gillespie,  the  witness  in  question,  had  testified  upon  his 
cross-examination  to  facts  not  material  to  the  issue,  and 
which  were  confessedly  collateral  to  it,  but  which,  never- 
theless, had  a  tendency  to  affect  his  moral  character  and 
to  discredit  him  with  the  jury.  If  they  had  been 
material  and  pertinent  to  the  issue,  the  court  would 
have  held,  as  I  infer  from  the  opinion  of  Justice  Cowen, 
that  general  evidence  pf  good  character  would  not  have 
been  received.  The  case  of  Carter  v.  People  (2  Hill  317) 
was  decided  upon  the  same  point,  according  to  the  prin- 
ciple of  Pectoris  case. 

People  V.  Hvise  (3  Hill  309)  has  been  supposed  to  shake 
toe  authority  of  the  case  of  Rector ;  but  it  seems  to  me, 
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this  is  a  mistake.  In  the  case  of  Evke^  the  cross-exam- 
ination of  the  witness  did  not  extend  beyond  matters 
pertinent  to  the  issue,  and  in  such  a  case,  as  the  court 
say,  the  public  prosecutor  was  not  at  liberty  to  call  wit- 
nesses to  sustain  the  good  character  of  the  witness. 
Bronson,  J.,  says :  "In  the  People  v.  Hector ,  it  was  shown 
by  the  cross-examination,  that  the  witness  was  a  man 
of  grossly  immoral  habits  and  conduct,  and  it  was  held, 
that  evidence  was  admissible  in  reply,  to  show  that  the 
general  character  of  the  witness  for  truth  was  good.'* 
He  proceeds  to  say,  that  "the  rule  with  us  then  seems  to 
be  this :  where  a  party  attacks  the  general  character  of  a 
witness  on  the  other  side,  either  by  calling  impeaching 
witnesses,  or  by  drawing  out  extrinsic  facts,  going  to 
prove  general  character,  on  the  cross-examination,  sus- 
taining evidence  may  be  given  in  reply." 

A  party  may,  upon  the  cross-examination  of  a  witness, 
introduced  by  his  adversary,  ask  him  collateral  ques- 
tions, upon  matters  entirely  disconnected  with  the  issue, 
the  answers  to  which  may  tend  to  degrade  and  discredit 
him,  and  the  witness  may,  in  general,  do  as  he  pleases 
about  answering  them.  If  he  does  answer  them,  and  his 
answers  are  of  a  character  to  degrade  him,  or  to  produce 
an  unfavorable  impression  *upon  the  minds  of  _  ^ 
the  jury  in  regard  to  his  character  for  truthful-  ^ 
ness,  he  stands  to  some  extent  impeached  and  discredited. 
The  facts  so  drawn  out  on  cross-examination  are  en- 
tirely immaterial  to  the  question  at  issue,  and  are  only 
admissible,  upon  the  ground,  that  as  their  usual,  if  not 
necessary,  concomitant  is  a  depraved  moral  standard,  the 
evidence  given  by  the  witness,  which  is  pertinent  to  the 
issue,  is  less  reliable,  and  when  weighed  against  othier 
evidence  in  the  case,  the  jury  might  be  justified  in  dis- 
regarding it  altogether ;  and  this  I  understand  to  be  the 
principle  upon  which  evidence  of  reputation  is  received 
of  the  character  of  a  witness.  If  a  witness'  <5onduct  has 
been  such  as  to  fix  upon  him  the  judgment  of  the  com- 
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munity  in  which  he  resides,  and  where  he  is  known,  a 
particular  character  in  any  respect,  that  judgment  is 
presumed  to  be  correct,  until  the  contrary  is  proved.  If 
it  be,  that  he  is  immoral  or  habitually  guilty  of  conduct 
inconsistcrit  with  hon^ty  or  morality,  and  the  judgment 
be  truer,  it  needs  no  argument  to  show  that  evidence  de- 
rived from  euch  a  v^ritness  is  not  to  be  relied  upon ;  the 
source  ia  polluted.  The  only  security  for  its  truth  is 
the  cliance,  in  the  mind  of  the  witness,  of  escape  from 
detection,  in  case  he  swears  falsely;  it  is  bereft  of  the 
highest  sanction  and  greatest  safeguard — a  good  con- 
science and  an  honest  purpose.  In  both  cases,  where  the 
witness  impeaches  himself  by  admitting  his  own  delin- 
quencies on  the  stand,  and  where  impeaching  evidence 
is  produced  against  him  by  evidence  of  general  reputa- 
tion, the  result  is  this,  his  character  is  aflFected  unfavor- 
ably; \i\  neither  ease,  is  the  evidence  conclusive;  and  I  am 
not  able  to  perceive,  why  his  credit  may  not  be  repcdred 
by  the  same  kind  of  proof  in  the  one  case  as  in  the  other. 

It  is  claimed,  that  the  evidence  of  Wood,  on  his  cross- 
examination,  related  to  isolated  facts  and  circumstances, 
and  did  not  affect  his  general  moral  character,  and, 
therefore,  was  not  to  be  met  by  evidence  of  general  good 
character.  It  seems  to  me,  such  a  distinction  is  not  war- 
ranted by  the  reason  and  good  sense  of  the  case.  A  refer- 
ence to  the  cross-examination  will  show  that  Wood  was 
*  ODJ  T  ^ot  only  a  suspected  *person,  but  that  proceed- 
J  ings  had  been  in  several  instances  instituted, 
with  a  view  to  punish  him  for  perjury.  It  is  said,  he 
was  at  liberty  to  explain  the  transactions  and  deny  his 
guilt ;  but  would  that  restore  him  to  confidence  ?  And 
would  it  not,  with  propriety,  be  said,  that  his  denial  of 
guilt  was  to  be  expected  as  a  matter  of  course  ?  His 
character  would  still  labor  under  the  odium  occasioned 
by  the  prosecution,  and  all  the  explanations  he  could 
give  would  not  wipe  out  the  reproach. 

The  true  distiuctionj  I  apprehend,  is  the  one  drawn  by 
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Justice  Brokson  in  the  case  of  People  v.  liaise,  between 
a  case  where  the  cross-examiDation  is  confined  to  topics 
pertinent  to  the  issue  upon  trial,  and  where  it  is  entirely 
collateral  to  the  issue,  and  only  tends  to  impair  the  credit 
of  the  witness.  In  the  latter  case,  evidence  of  general 
reputation  that  his  character  for  truth  is  good,  or  which 
goes  to  repair  his  character  thus  presnmptiyely  damagfjd, 
is  admissible,  while  in  the  former,  although  the  cross* 
examination  may  have  incidentally  impaired  his  credit, 
yet  it  is  not  to  be  restored  by  evidence  of  general  repu- 
tation. 

In  the  case  now  under  consideration,  the  cross-exami- 
nation had  not  the  remotest  relation  to  the  issue,  and  its 
only  possible  object  or  effect  was,  to  impeach  the  credit 
of  the  witness.  It  is  in  no  wise  distinguishable  in  prin- 
ciple from  the  cases  of  Rector  and  Carter  before  referred 
to ;  and  I  have  shown,  that  neither  the  decision  nor  the 
reasoning  of  the  court  in  the  case  of  HuIsBj  conflict  with 
the  decisions  in  the  two  former  cases.  If  the  foregoing 
views  be  correct,  it  follows,  that  the  judgment  of  the 
supreme  court  and  that  of  the  oyer  and  terminer  should 
be  reversed. 


1 

• 


BuGGLEs,  C.  J.,  also  dissented. 


Judgment  affirmed.' 


'  To  the  iwn©  effect,  M«  rroet  v,  McCorger,  29  Barb.  617;  Hatmah  p- 
McKellip,  49  Ibid,  343  i  heoaoji  ».  BIbKop^  4  Doer  490  ;  Colt  #.  P^ple, 
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Pboplb  t;.  Clabk. 
Mwrder. — Intent  to  hiU. — Writ  of  error. 

rhe  intentional  killing  of  a  hnman  being,  without  provocation,  and  not  in 
sudden  combat,  is  morder,  without  regard  to  the  degree  of  deliberation; 
it  is  enough,  that  the  intent  to  kill  precede  the  act. 

The  act  of  1852,  c  82,  authorized  a  writ  of  error,  on  behalf  of  the  people, 
in  a  criminal  case,  where  the  cause  was  pending  in  an  appellate  court,  at 
the  time  of  its  passage,  and  judgment  of  rerersal  was  subsequently  ren- 
■^  dered. 

A  judgment  of  rerersal,  after  a  conviction,  is  reviewable  hj  writ  of  error, 
*  under  that  act. 

People  9.  Clark,  1  Park.  355,  reversed. 

Xi  Wkit  of  Error  to  the  Supreme  Court,  sitting  in  the 

r-;  first  district,  where  the  judgment  of  the  Court  of  Oyer 

^^  and  Terminer  of  the  city  and  county  of  New  York  had 

I'  been  reversed,  on   error.     (Reported   below,  1   Park. 

^;  355-60. 

J  Joseph  Clark,  the  defendant  in  error,  had  been  con- 

^  victed  of  the  murder  of  George  T.  Gillespie,  in  the  New 

|#  ■  York  oyer  and  terminer,  held  by  Edmonds,  J. ;  but  the 

i;  supreme  court,  on  error,  reversed  the  judgment. 

f^  On  the  10th  July  1851,  George  T.  Gillespie,  the  de- 

r  ceased,  and  Michael  Sullivan,  policemen  in  the  fourth 

^:  ward  of  the  city  of  New  York,  were  on  patrol  duty  at 

^  the  corner  of  Cherry  and  Oliver  streets ;  hearing  a  noise 

in  the  premises  No.  68  Oliver  street,  they  entered,  and 
found  seven  or  eight  sailors,  who  were  noisy  and  about 
|r!  to  fight;  the  deceased  requested  them  to  go  to  their 

boarding-houses.    Brown,  one  of  the  party,  pointed  out 
his  boarding-house,  and  Gillespie  took  him  by  the  arm 
Ei.  to  lead  him  there     Brown,  thereupon,  clinched  the 
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deceased,  when  Sullivan  broke  his  hold,  and  proposed 
to  carry  him  to  the  station-house ;  Gillespie  said,  "  No, 
we'll  get  him  home."  On  arriving  at  an  alley,  Brown 
again  clinched,  and  tried  to  throw  Gillespie ;  Sullivan 
again  interfered,  and  in  the  scuffle  that  ensued,  struck 
Brown  with  his  club,  and  got  him  into  the  alley.  In 
this  position,  Gillespie  standing  outside  the  alley,  the 
prisoner,  Clark,  came  up  *and  struck  the  de- 
ceased  a  violent  blow  with  a  heavy  cartrung,  ■- 
about  four  feet  in  length,  and  of  the  thickness  of  a 
man's  arm.  Gillespie  fell ;  the  prisoner  left  him  for  a 
moment;  and  then  returned,  and  struck  him  three 
blows  upon  the  head,  with  the  same  instrument,  Gil- 
lespie died  of  his  wounds,  the  same  night. 

After  the  close  of  the  testimony,  the  prisoner's  counsel 
requested  the  learned  judge  to  charge  the  jury : 

1.  That  if  the  prisoner  had  reason  to  believe,  that 
undue  and  improper  assaults  were  being  committed 
upon  his  friend  Brown,  he  had  a  right  to  interfere  for 
his  protection;  and,  if,  in  his  defence  of  Brown,  he 
exceeded  the  power  he  was  justified  in  using,  he  would 
be  guilty  not  of  murder,  but  of  one  of  the  degrees  of 
manslaughter. 

2.  That  the  weapon  used  was  not  evidence  of  a  pre- 
meditated design  to  kill. 

3.  That  death,  caused  in  the  heat  of  passion,  with  a 
dangerous  weapon,  without  a  premeditated  design  to 
kill,  is  manslaughter  in  the  third  degree. 

The  learned  judge  affirmed  the  third  proposition;  and 
in  regard  to  the  first,  instructed  the  jury,  that  under  the 
evidence,  no  sufficient  excuse  was  shown  for  the  violent 
interference  of  the  prisoner;  that  the  mere  fact,  that 
Brown  and  Sullivan  were  engaged  in  a  quarrel,  was  not 
sufficient  to  justify  the  attack  upon  the  deceased.  He 
further  charged  the  jury,  that  if  they  believed  that  the 
killing  was  produced  by  the  prisoner,  with  an  intention 
to  kill,  though  that  intention  was  formed  at  the  instant 
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of  striking  the  fatal  blow,  it  was  murder,  and  that  the 
jury  might  infer  such  intention,  from  the  circumstances 
of  the  case,  and,  among  other  thi9gs,  from  the  nature  of 
the  weapon  and  the  wounds  given  by  it. 

The  prisoner's  counsel  excepted  to  the  charge,  and  the 
jury  having  found  him  guilty,  the  cause  was  removed 
by  writ  of  error  to  the  supreme  court,  where  it  was 
argued,  on  the  bill  of  exceptions,  the  judgment  of  the 
oyer  and  terminer  reversed,  and  a  new  trial  awarded. 
*  Q07  -I  *The  supreme  court  held,  that  the  "  premedi- 
^  tated  design"  mentioned  in  the  statute  required 
not  only  a  design  to  kill,  but  that  the  design  must  have 
been  the  subject  of  meditation  or  reflection;  that  the 
design  to  kill  should  be  thought  of  and  meditated, 
before  the  €tct  committed  which  is  the  cause  of  death, 
and  that  an  interval  should  elapse  between  the  design 
or  intention  and  the  act ;  that  a  sedate,  deliberate  mind 
and  formed  design  to  kill  the  victim,  must  appear  from 
the  circumstances,  indicating  forethought,  contrivance, 
lying  in  wait,  or  other  deliberate  purpose. 

Whilst  the  cause  was  pending  in  the  supreme  court, 
and  before  its  decision,  the  act  of  22d  March  1852  was 
passed,  authorizing  writs  of  error  on  behalf  of  the  people, 
in  criminal  cases,  except  where  the  defendant  had  been 
acquitted  by  a  jury.  The  district-attorney  thereupon 
sued  out  this  writ. 

The  prisoner's  coimsel  moved  to  dismiss  the  writ  of 
error,  for  the  following  reasons : 

1.  That  the  statute  was  not  retroactive,  and  was  only 
intended  to  apply  to  cases  arising  after  its  passage,  and 
that,  by  the  record  before  the  court,  it  appeared  that  the 
judgment  of  the  supreme  court  had  been  rendered  before 
its  passage. 

2.  That  assuming  the  judgment  to  have  been  rendered 
subsequent  to  its  passage,  the  judgment  would  refer  back 
to  the  time  of  the  argument,  which  was  before  its  pass- 
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age,  and  that  the  rights  of  the  prisoner  were  to  be  con- 
sidered as  haying  vested  at  that  time. 

3.  That  the  statute  was  only  intended  to  embrace 
judgments  on  demurrer;  and  not  cases  of  this  descrip- 
tion. 

4.  That  the  law  was  an  ex  post  facta  law,  and,  there- 
fore, unconstitutional  and  void. 


Blunt,  for  the  People. 

Morris,  for  the  defendant  in  error. 

♦Johnson,  J. — ^The  defendant  was  convicted  of 
a  murder,  in  the  New  York  oyer  and  terminer,  '^ 
and  sentenced  to  be  hanged  on  the  21st  day  of  Novem- 
ber 1851.  At  his  trial,  a  bill  of  exceptions  was  taken 
and  the  case  was  carried  by  writ  of  error  to  the  s\ipreme 
court,  where,  in  May  term  1852,  the  judgment  was  re- 
versed and  a  new  trial  ordered.  Upon  this  judgment  of 
reversal,  a  writ  of  error  has  been  brought  in  the  name 
of  the  people  to  this  court ;  and  we  are  moved  to  dismiss 
the  writ,  upon  several  grounds. 

♦The  first  ground  is,  that  by  the  record  the  ^ 
judgment  of  reversal  appears  to  have  been  ren-  ^ 
dered  on  the  first  Monday  of  February  1852,  while  the 
act  under  which  the  writ  of  error  must  be  sustained,  if 
sustained  at  all,  was  not  passed  until  the  22d  March 
1852;  and  that,  according  to  the  rule  established  in  Peo- 
ple V.  Carnal  (6  N.  Y.  463),  the  statute  in  question  does 
not  sustain  a  writ  of  error  upon  a  judgment  rendered 
before  its  passage.  It  appears,  however,  outside  of  the 
record,  by  afl&davits,  that  the  judgment  was,  in  point  of 
fact,  rendered  in  May  term,  and  after  the  passage  of  the 
act.  We  entertain  no  doubt  whatever,  that  upon  a  ques- 
tion of  this  sort,  we  are  entirely  at  liberty  and  are  bound 
to  look  out  of  the  record,  to  ascertain  the  true  time  when 
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the  judgment  was  rendered.  Upon  this  ground,  we 
ought  not  to  dismiss  the  writ. 

It  is  also  contended,  that  the  judgment  of  reversal  in 
this  case  does  not  come  within  the  description  contained 
in  the  act,  of  those  judgments  which  are  to  be  reviewed 
according  to  its  provisions.  The  act  says:  "any  judg- 
ment rendered  in  favor  of  any  defendant,  upon  any  in- 
dictment for  any  criminal  oflFence  (except  where  such 
defendant  shall  have  been  acquitted  by  a  jury),  may  be 
reviewed  on  writ  of  error  on  behalf  of  the  people,  and 
the  court  of  appeals  shall  have  full  power  to  review  by 
writ  of  error,  in  behalf  of  the  people,  any  such  judgment 
rendered  in  the  supreme  court,  in  favor  of  any  defendant 
charged  vnth  a  criminal  ofifence."  That  the  terms 
"upon  any  indictment,"  do  not  limit  the  description  to 
judgments  not  upon  verdict  is  obvious,  from  the  excep- 
tion which  immediately  follows,  and  which  would  be 
wholly  unnecessary,  unless  the  preceding  words  of  de- 
scription were  broad  enough  to  cover  judgments  upon 
verdicts  as  well  as  upon  demurrer.  The  clause  is,  there- 
fore, to  be  construed  as  including  all  judgments  in  favor 
of  defendants  charged  with  crime,  except  where  an  ac- 
quittal by  a  jury  has  occurred.  This  brings  the  case  in 
hand  directly  within  the  provision  authorizing  a  review 
in  this  court  of  any  judgment  rendered  by  the  supreme 
court,  in  favor  of  a  defendant  charged  with  crime,  unless 
indeed,  in  this  particular  case,  to  subject  the  judgment 
below  to  this  act,  would  be  to  give  it  a  retrospective 
♦  QQ1  1  ^ff^*-  ^>  however,  the  *act  was  passed  before 
-■  the  rendition  of  the  judgment  appealed  from,  it 
does  not  need  to  be  construed  retrospectively,  in  order  to 
bring  this  case  within  its  provisions. 

This  case  is,  therefore,  rightly  before  us  for  examina- 
tion upon  the  merits.  If  the  supreme  court  has  erred 
in  reversing  the  judgment  of  the  oyer  and  terminer,  then 
it  is  our  duty  to  pronounce  judgment  against  the  defend- 
ant Thr  principle  question  involved  in  the  case  arises 
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upon  the  charge  of  the  judge,  who  instructed  the  jury, 
that  if  the  killing  was  produced  by  the  prisoner  with  an 
intention  to  kill,  though  that  intention  was  formed  at 
the  moment  of  striking  the  fatal  blow,  it  was  murder; 
and  that  the  jury  might  infer  such  intention  from  the 
circumstances  of  the  case,  and,  among  other  things,  from 
the  nature  of  the  weapon  and  the  wounds  given  by  it. 

There  was  nothing  in  the  facts  of  this  case  which  mado 
it  necessary  for  the  court  to  lay  down  the  law  in  relation 
to  homicide  upon  provocation.  So  far  as  the  prisoner 
and  the  deceased  were  concerned,  the  deceased  does  not 
appear  to  have  made  any  assault  upon  him,  nor  to  have 
interfered  with  him  in  any  way.  The  material  facts 
are,  merely,  that  while  the  deceased  was  standing  on 
the  sidewalk,  the  prisoner  came  up  and  struck  him  on  the 
head  a  violent  blow,  with  a  heavy  cartrung,  of  the  length 
of  about  four  feet  and  of  the  thickness  of  a  man's  arm ; 
that  the  deceased  immediately  fell,  with  his  head  towards 
the  street,  partially  over  the  curbstone ;  that  the  prisoner 
having,  for  a  short  interval,  left  the  deceased,  returned, 
and  struck  him,  while  lying  on  the  sidewalk,  three  blowa 
on  the  head  with  the  same  cartrung.  Of  one  of  the 
blows,  the  deceased  died,  the  skull  having  been  fractured 
at  the  back  of  the  head.^ 

The  revised  statutes  (2  R.  S.  656-7,  §§  4,  5)  declare 
"the  killing  of  a  human  being,  without  the  authority  of 
law  (unless  it  be  manslaughter  or  excusable  or  justifiable 
homicide,  as  thereinafter  defined),  to  be  murder,  when 
perpetrated  from  a  premeditated  design  to  effect  the 
death  of  the  person  killed  or  of  any  human  being ;"  and 
in  some  other  cases  which  are  not  material  to  be  stated 

>  The  inference  of  an  intent  to  kill,  may  be  drawn  from  the  use  of  a  deadlj 
weapon,  and  the  manner  in  which  it  is  nsed.  People  v.  Rogers,  ]  3  Abb.  Pr. 
(N.  8.)  870 ;  People  v.  Batting,  49  How.  Pr.  392 ;  Thomas  v.  Tcoplc,  67 
N.  Y.  218 ;  Kilpatrick  v.  Commonwealth,  31  Penn.  St.  198 ;  Common- 
wealth V.  Dram,  58  Ibid.  9 ;  McCne  v.  Commonwealth,  78  Ibid.  18S ; 
y.«>aiian  p,  Commonwcalth,  84  Ibid.  80. 


692  People  u  Clark.  [Oct 

Opinion  of  the  Conrt^  per  Johkbon,  J. 

*  QQ9  1  ^^^  ^^^  present  purpose.    That  the  homicide  *in 
^  this  case  was  neither  justifiable  nor  excusable  is 
conceded. 

Manslaughter  in  the  first  degree,  except  by  aiding  one 
to  commit  suicide,  or  by  killing  an  unborn  and  quick 
child  by  an  injury  to  tlie  mother,  must  be  committed 
without  a  design  to  effect  death.  The  same  absence  of 
a  design  to  effect  death  belongs  to  manslaughter  in  the 
second  and  third  degrees,  except  in  certain  cases  named 
in  the  statute,  and  which  have  no  resemblance  to  the 
case  in  hand.  Manslaughter  in  the  fourth  degree  in- 
cludes all  killing,  not  justifiable  or  excusable,  and  not 
amounting  to  murder  or  manslaughter  as  before  de- 
fined. 

The  fact  of  which  the  prisoner  has  been  found  guilty, 
either  amounts  to  murder,  as  defined  by  the  first  clause 
of  the  statute,  or  it  is  only  manslaughter  in  the  fourth 
degree.  The  degree  of  criminality  inherent  in  the  act 
is  plainly  greater  than  belongs  to  several  of  the  higher 
degrees  of  manslaughter ;  for  the  prisoner  intended  to 
kill,  which  intention,  as  we  have  seen,  does  not  generally 
exist  in  any  grade  of  manslaughter  higher  than  the 
fourth  degree.  We  cannot  suppose,  that  the  legislature 
intended  to  make  an  act  of  so  heinous  a  nature  only 
manslaughter  in  the  fourth  deegree.  If  that  is  the  legal 
grade  of  the  offence,  it  must  be  attributed  to  an  over- 
sight on  the  part  of  the  legislature,  growing  out  of  the 
difficulty  of  adapting  new  terms  to  the  expression  of 
legal  distinctions.  Still,  whether  such  an  oversight  has 
occurred,  can  only  be  determined  by  a  careful  examina- 
tion of  the  statute. 

:  The  section  defining*  murder  (2  R.  S.  657,  §  5)  varies 
from  that  reported  by  the  revisers,  only  in  this,  that  it 
omits  a  sub-section  which  included  in  the  enumerated 
species  of  murder,  homicide  perpetrated  from  a  premedi- 
tated design  to  do  some  great  bodily  injury,  although 
without  a  design  to  effect  death.  Upon  the  section  as 
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reported,  the  revisers  say,  "  there  is  no  departure  from 
the  present  law,  except  in  the  case  of  implied  malice 
arising  from  being  engaged  in  an  unlawful  act,  as  in  a 
riot.  If  such  death  was  designed,  or  bodily  harm  was 
intended,  or  the  object  of  the  riot  was  a  felony,  it  would 
be  included  in  the  proposed  section.  The  great  prin- 
ciple on  which  the  section  rests  is  this,  that  to  constitute 
murder,  there  should  be  an  express  *design  to 
take  life,  or  such  circumstances  as  to  induce  a  ^ 
very  strong  presumption  of  such  a  design,  or  such  facts 
occurring  in  a  transaction  as  would  ordinarily  lead  to 
the  result  of  taking  life." 

In  the  case  before  us,  the  question  is  not  whether  a 
design  to  take  life  existed ;  that  has  been  found  by  the 
jury.  When  the  prisoner  struck  the  blow,  he  intended 
to  kill,  so  that  we  are  not  called  upon  to  inquire  what 
other  design  or  purpose,  if  any,  will  suffice  to  constitute 
the  crime  of  murder.  The  question  here  is — an  inten- 
ticm  to  kill  e:dsting  at  the  instant  of  striking  the  fatal 
blow,  is  such  an  intention  a  premeditated  design,  within 
the  meaning  of  the  statute  ?  The  words  premeditated, 
aforethought  and  prepense,  possess  etymologically  the 
same  meaning;  they  are,  in  truth,  the  Latin  and  Saxon 
synonymes,  expressing  a  single  idea,  and  possess  in  law 
precisely  the  same  force ;  the  statute,  so  far  as  this  term 
is  concerned,  has  not  altered  the  law.  Malice  prepense, 
however,  had  attained  a  broader  meaning  than  belongs 
to  the  term  premeditated  design ;  the  intent  to  take  life 
was  not  necessary  to  constitute  malice  prepense.  Even 
express  malice,  or  malice  in  fact,  is  defined  to  be  a  de- 
liberate intention  of  doing  any  bodily  harm  to  another, 
unauthorized  by  law  (Hale's  P.  C.  451),  and  by  no  means 
necessarily  involved  an  intent  to  take  life.  The  change, 
therefore,  which  the  statute  has  eflTected,  by  substituting 
the  word  design  in  place  of  malice,  is  not  to  alter  the 
nature  or  degree  of  the  premeditation  requisite  to  the 
crime  of  murder,  but  to  require  (what  the  common  law 
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did  not  require)  the  existence  of  an  actual  intention  to 
kill,  to  constitute  that  crime  under  the  first  subdivision 
of  the  5th  section. 

This  view  of  the  law  is  well  sustained  by  the  decisions 
in  those  states  where  the  crime  of  murder  has  been  dis- 
tinguished by  statute  into  murder  in  the  first  and  second 
degrees.  In  those  states  wilful,  deliberate  and  premedi- 
tated killing  is  murder  in  the  first  degree.  The  cases 
are  very  ably  reviewed  in  Wharton's  Am.  Grim.  Law 
(2d  ed.,  pp.  420  et  aegr.),  and  the  clear  result  of  them  is, 
that  in  cases  of  deliberate  homicide,  where  there  is  a 
specific  intention  to  take  life,  the  offence,  if  consum- 
mated, is  murder  in  the  first  degree.  The  degree  of 
*  oQj.  n  deliberation  is  not  different  from  that  ^required 
-I  by  the  common  law.  As  was  said  by  Chief 
Justice  M'Kean,  in  Re&publica  v.  Bob  (4  Dall.  145),  "the 
intention  remains  as  much  as  ever  the  true  criterion  of 
crime,  in  law  as  well  as  in  ethics.  Let  it  be  supposed, 
that  a  man,  without  uttering  a  word,  should  strike 
another  on  the  head  with  an  axe,  it  must,  on  every 
principle  by  which  we  can  judge  of  human  actions,  be 
deemed  a  premeditated  violence."  If  there  be  sufficient 
deliberation  to  form  a  design  to  take  life,  and  to  put 
that  design  into  execution,  by  destroying  life,  there  is 
sufficient  deliberation  to  constitute  murder,  no  matter 
whether  the  design  be  formed  at  the  instant  of  strik- 
ing the  fatal  blow,  or  whether  it  be  contemplated  for 
months.  It  is  enough,  that  the  intention  precedes  the 
act,  although  that  follows  instantly.  The  law  has  no 
&vor  to  extend  either  to  the  rapid  or  the  slow  execution 
of  such  a  design.' 

*  To  &e  same  effect,  see  People  v.  SnlliTan,  tn/rd  396  ;  Walters  v.  People, 
6  Park.  15  ;  O'Brien  v.  People,  48  Barb.  274 ;  Lanei^gan  v.  People,  50  nxd. 
S66 ;  People  v.  Austin,  1  Park.  154 ;  People  v.  Shay,  4  Pnd.  344 ;  Bolan 
9.  People,  6  Hnn  493  ;  b.  0.  64  N.  Y.  485  ;  Peopb  v.  Walts,  50  How.  Pr. 
204. 
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In  the  case  before  us,  there  was  no  provocation,  no 
mutual  combat,  no  heat  of  passion  which  tiie  law  can 
recognise ;  for  outbursts  of  ungovernable  passion  do  not 
excuse  a  man  for  any  acts  of  atrocity  he  may  commit 
under  their  influence.  Men  are  bound  to  control  their 
passions,  and  if  they  sufier  them  to  run  away  with  their 
reason  and  senses,  they  ought  to  suffer  for  it.  (SitUe  v. 
Spencer,  1  Rob.  206.)  We  cannot  discern  a  single  cir- 
cumstance,  which  tends  in  any  degree  to  soften  one 
feature  of  the  atrocity  of  the  defendant's  crime.  In- 
tending to  take  his  victim's  life,  the  defendant  beat  him 
upon  the  head  with  a  deadly  weapon,  until  his  def^ign 
was  accomplished.  This  crime  is,  by  our  laws,  murder, 
and  we  are  well  satisfied,  not  only  that  this  is  the  law, 
but  that  it  could  not  be  relaxed,  so  as  to  exclude  such 
cases  as  the  present,  without  substantially  diminishing 
the  security  of  human  life. 

None  of  the  cases  in  this  state  conflict  at  all  with  the 
law  as  before  stated.  People  v.  Enochy  13  Wend.  159, 
only  holds  that  the  common-law  form  of  indictment  is 
sufficient  under  the  new  statutory  definition  of  murder, 
and  neither  People  v.  Rector,  People  v.  Wkikj  nor  People  y. 
Shorter  have  any  bearing  upon  the  case.  The  judgment 
of  the  supreme  court  is  erroneous,  and  must  be  reversedj 
and  the  judgment  of  the  New  York  oyer  and  terminer 
♦must  be  affirmed,  and  as  the  day  of  execution  ^ 
is  past,  the  proceedings  must  be  remitted  to  the  '- 
supreme  court  to  pronounce  sentence  anew  against  th« 
prisoner.* 

Judgment  reversed. 

*  For  the  sabseqaent  proceedings  in  the  supreme  coort^  on  motion  far  & 
warrant  of  execution,  see  1  Park.  360. 
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People  v.  Sulliyak. 
HorrUcide. — Murder. — PremedUation. 

An  iutentioxud  killing,  without  prorocation,  is  murder,  tbon^  done  in  At 
beat  of  passion. 

Where  one  belieres  himself  about  to  be  attadied  hy  another,  it  is  his  dat/,  if 
possible,  to  aroid  it ;  the  right  of  attack  for  the  purpose  of  self-defence, 
docs  not  arise,  until  he  has  done  eyeiything  in  his  power  to  aroid  the 
neci^jsity. 

Wli«ro  a  mutual  combat  has  been  terminated,  and  a  fatal  blow  is  aftenraids 
struck,  the  question  is,  whether  there  has  been  snfkient  cooling-time ;  not 
whether  the  prisoner  did,  in  point  of  fact,  remain  in  a  state  of  anger. 

BulliTan  V.  People,  1  Park.  347,  rerersed. 

Writ  op  Error  to  the  Supreme  Court,  sitting  in  the 
first  district,  where  the  judgment  of  the  New  York  oyer 
and  terminer  had  been  reversed.  (Reported  below,  1 
Park.  347.) 

James  Sullivan  had  been  convicted  in  the  New  York 
oyer  and  terminer  of  the  murder  of  Edward  Smith ;  but 
the  judgment  had  been  reversed  by  the  supreme  courts 
on  error. 

The  prisoner,  with  his  wife  and  family,  occupied  a 
room  in  the  house  No.  4  Cliff  street ;  the  remainder  of  the 
premises  being  in  the  occupation  of  one  Mrs.  Ferris, 
as  a  boarding-house.  Edward  Smith,  the  deceased,  was 
one  of  the  boarders  in  the  house. 

On  the  10th  August  1861,  a  noise  was  heard  in  the 
defendant's  room,  resulting  from  a  quarrel  of  Sullivan 
*  QQ7  1  ^^^^  ^^  ^^^*  *The  deceased  went  upstairs  to 
^  quell  the  disturbance,  and  got  into  a  scuffle  with 
the  prisoner,  in  which  blows  were  struck.  The  men 
ware  parted,  and  the  deceased  went  down-stairs;  bat 
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again  turned  and  went  up  the  stairs,  when  he  was 
stabbed  by  the  prisoner  with  a  knife,  inflicting  a  mortal 
wound,  of  which  Smith  died  within  half  an  hour. 

♦At  the  close  of  the  testimony,  the  prisoner's  _  ^  ^^^ 
counsel  requested  the   court  (Edmonds,  J.)  to  '■ 
charge  the  jury : 

1.  That  if  they  believed  that  Smith  returned  up-stairs 
to  renew  the  fight,  and  Sullivan  believed  he  intended  to 
do  him  great  bodily  injury,  he  had  a  right  to  defend 
himself  even  unto  death,  and  it  is  not  murder. 

2.  That  if  the  jury  believed,  that  Smith,  having  had 
the  fight  with  Sullivan,  and  by  his  conduct  and  blows 
aroused  and  excited  the  passions  of  the  prisoner,  and 
then  returned,  thereby  keeping  up  the  excited  passions 
of  the  prisoner,  and  under  such  excitement  the  prisoner 
stabbed  the  deceased,  it  is  not  murder. 

3.  That  if  the  jury  believed  that  the  prisoner,  in  the 
heat  of  passion,  caused  the  death  of  the  deceased,  it  is 
not  murder. 

The  learned  judge  declined  so  to  charge,  but  instructed 
the  jury,  that  if  they  believed  that  Smith  returned 
up-stairs  with  intention  to  renew  the  fight,  and  that  Sul- 
livan had  reasonable  ground,  under  the  evidence,  to 
believe  that  Smith  designed  to  do  him  some  great  per- 
sonal injury,  and  that  there  was  imminent  danger  of 
such  design  being  accomplished,  then  it  was  not  mur- 
der. That  if,  at  the  time  of  killing,  Sullivan  struck  the 
blow  with  intent  to  kill,  it  was  murder,  unless  justified 
or  excused,  under  the  evidence  in  the  case,  of  which  the 
jury  were  the  judges;  and  that  the  mere  fact  of  his 
being  in  a  passion  was  not,  in  itself,  sufficient  to  excuse 
or  justify  the  act;  and  if  the  jury  oeiieved  that  the  kill- 
ing was  produced  by  the  prisoner,  with  an  intention  to 
kill,  though  that  intention  was  formed  at  the  instant  of 
striking  the  fatal  blow,  it  was  murder ;  that  they  might 
infer  such  intention  from  the  circumstances  of  the  case, 
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and  among  other  thingB,  from  the  nature  of  the  weapon 
used  and  the  wounds  given  by  it. 

The  prisoner's  counsel  excepted  to  the  charge,  and  the 
jury  having  found  a  verdict  of  guilty,  the  cause  was 
^  -  removed  to  the  supreme  court  by  writ  of  error. 
^  *It  was  there  argued  with  the  preceding  case  of 
People  V.  Ciarky  the  judgment  of  the  oyer  and  terminer 
was  reversed,  and  a  new  trial  awarded ;  whereupon,  the 
district-attorney  sued  out  this  writ. 


Blunty  for  the  People. 


Morris,  for  the  defendant  in  error. 


Johnson,  J. — ^The  question  as  to  the  dismissal  of  the 
writ  of  error,  and  the  question  upon  the  bill  of  excep- 
tions, relating  to  the  charge  of  the  judge,  that  if  the 
killiug  was  produced  by  the  defendant  with  an  intention 
to  kill,  though  that  intention  was  formed  at  the  instant 
of  striking  the  fatal  blow,  it  was  murder,  and  that  the 
jury  might  infer  such  intention  from  the  circumstances 
of  the  case,  and  among  other  things,  from  the  nature  of 
the  weapons  used  and  the  wounds  given  by  it,  have 
already  been  disposed  of  in  the  case  of  the  People  v. 
Qark  (ante  385). 

There  are  some  other  questions  in  the  case,  but  they 
are  so  obviously  against  the  prisoner,  that,  except  in  a 
capital  case,  it  would  be  scarcely  requisite  to  notice  them 
in  detail.  The  defendant's  counsel  requested  the  court 
to  charge  the  jury,  that  if  they  believed,  that  Smith 
returned  up-stairs  to  renew  the  fight,  and  Sullivan 
believed,  that  he  intended  to  do  him  great  bodily  in- 
jury^ he  had  a  right  to  defend  himself  even  unto  death, 
and  it  is  not  murder.  This  the  court  properly  refused 
to  charge,  for,  if  Sullivan  believed  himself  about  to  be 
attacked,  as  supposed  by  the  request,  his  duty  was  to 
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avoid  the  attack,  if  in  his  power  to  do  so,  and  the  right 
to  defend  himself  would  not  arise,  until  he  had  done 
everything  in  his  power  to  avoid  the  necessity  of  defend- 
ing himself.^ 

The  court  was  further  requested  to  charge  the  jury, 
that  if  they  believed  the  prisoner,  in  the  heat  of  passion, 
caused  the  death  of  the  deceased,  it  is  not  murder*  This 
was  properly  refused;  the  designed  killing  of  another 
without  provocation,  and  not  in  sudden  combat^  is  cer- 
tainly none  the  less  murder,  because  the  perpetrator  of 
the  crime  is  in  a  state  of  passion. 

♦The  court  was  also  requested  to  charge,  that  ^ 
if  the  jury  believed,  that  Smith  having  had  the  ^ 
fight  with  Sullivan,  and  by  his  conduct  and  blows 
aroused  and  excited  the  passions  of  the  prisoner,  and 
then  returned,  thereby  keeping  up  the  excited  passions 
of  the  prisoner,  and  under  such  excitement  the  prijsoner 
stabbed  the  deceased,  it  is  not  murder.  This  request 
was  erroneous,  and  was  properly  rejected.  Where,  after 
mutual  combat,  a  question  arises  whether  there  has  been 
time  for  excited  passions  to  subside,  the  question  always 
takes  this  form :  whether  there  had  been  sufficient  time 
to  cool?  and  not,  whether,  in  point  of  fact,  the  defendant 
did  remain  in  a  state  of  anger?  The  request  presented 
simply  the  question  whether  the  defendant  continued  in 
anger  up  to  the  time  of  killing. 

After  the  several  requests  which  have  been  noticed, 
the  court  charged  the  jury  upon  the  matters  to  width 
they  related,  as  follows:  If  they  believe,  that  Smith 
returned  up-stairs  with  intention  to  renew  the  fight,  and 
that  Sullivan  had  a  reasonable  ground,  under  the  evi- 
dence, to  believe  that  Smith  designed  to  do  him  some 
great  personal  injury,  and  there  was  imminent  danger 
of  such  design  being  accomplished,  then  it  was  not 
murder.  It  was  contended  on  the  argument,  that  this 
charge  required  the  jury  to  find  whether  imminent 

1  See  Commonwealth  v.  Dram,  58  Penn«  St.  9. 
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danger  actually  existed,  and  not  merely  whether  Sulli 
yao  had  reasonable  ground  to  believe  that  it  existed 
If  this  construction  of  the  charge  was  correct,  the  cas« 
of  Shorter  y.  People  (2  N.  Y.  197)  would  sho^  it  to  be 
erroneous;  but  we  do  not  so  understand  the  charge. 
As  we  read  it,  the  jury  were  told,  that  if  Sullivan  had 
reasonable  ground  to  believe,  both  that  Smith  designed 
to  do  him  some  great  bodily  injury,  and  that  there  was 
imminent  danger  of  the  accomplishment  of  such  design, 
it  was  not  murder ;  this  was  the  proper  mode  of  sub- 
mitting the  question. 

The  judgment  of  the  supreme  court  is  erroneous,  and 
must  be  reversed,  and  there  must  be  judgment  as  in  the 
case  against  Clark. 

Judgment  reversed. 
84S 


1852.]       Blacksmith  i.  Fellows.       *401 

Statemont  of  the  Case. 


i 


Blacksmith  v.  Fellows  and  another. 
Indian  Beservations. — Trespass. 

Under  the  treaty  with  the  Seneca  Nation  (7  IT*  S.  Stat.  586)  ^  ati  Indian  of^ 
that  tribe,  in  the  actual  and  separate  occapation  of  lands  upon  the  Tona- 
wanda  reservation,  had  a  right  of  oocupancj  untit  the  aiooont  vhich  he  waa 
entitled  to  receive  for  his  improvements  was  determined  and  awarded  i  in 
pursuance  of  the  treaty ;  and  he  could  maintain  tre»pajes  for  a  forcible  entiy 
upon  the  lands  so  separately  occupied.' 

Where  the  non-performance  of  a  condition  precedent  19  prevented  by  others 
than  the  parties  to  the  contract,  it  is  not  equiv^cut  to  a  perfoHDancOi  ao  as 
to  vest  a  right  in  the  grantee  ;  especially,  where  there  wa«  another  mode  of 
performance  than  that  attempted. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  eighth  district,  where  a  judgment  entered  upon  a 
verdict  in  favor  of  the  plaintiff  had  been  affirmed. 

This  was  an  action  of  trespass  quare  dausum  frGgit, 
brought  by  John  Blacksmith,  a  Seneca  Indian,  belong- 
ing to  the  Tonawanda  band,  against  the  defendants^ 
Joseph  Fellows  and  Robert  Kendle^  for  entering,  with 
force  and  arms,  into  the  close  of  the  plaintiff,  commonly 
known  as  an  Indian  saw-mill  and  yard,  in  the  town  of 
Pembroke,  in  the  county  of  Genesee,  and  then  and  there 
expelling  and  dispossessing  the  plaintiff.  The  defend- 
ants pleaded  "  not  guilty ;"  and  that  the  close,  &c.,  was 
the  soil  and  freehold  of  the  defendant,  Fellows,  and  that 
he,  and  the  defendant,  Kendle,  as  his  servant,  and  by 
his  command,  broke  €tnd  entered  the  said  close,  &c,,  as 
they  lawfully  might,  for  the  cause  aforesaid.  To  the 
latter  plea,  there  was  a  replication,  averring  that  the 

>  The  supreme  court  of  the  United  States,  in  affirming  thii  case,  put  it  on 
thf  ground  that  a  remoral  of  a  tribe  of  Indimis  could  only  be  mo/lc,  by  au- 
thority and  under  the  care  of  the  federal  gOTeminent.     19  How.  36 fir 
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close,  soil  and  freehold  were  not  the  close  of  the  defend- 
ant Fellows. 

On  the  trial,  it  was  proved  by  the  plaintiff,  that  the 
close  mentioned  in  the  declaration  was  situate  in  the 
town  of  Pembroke,  in  the  county  of  Genesee,  upon  a 
tract  of  12,800  acres  of  land,  known  as  the  Tonawanda 
reservation,  and  was,  at  the  time  of  the  entry  complained 
of,  an  Indian  improvement  upon  the  same;  that  said 
improvement  was  made  about  twenty  years  before  the 
treaty  of  1838,  by  the  plaintiff  and  seven  other  Tona- 
wanda Indians ;  that  the  plaintiff  was  a  native  Indian, 
belonging  to  the  Tonawanda  band  of  the  Seneca  Indians, 
who  resided  on  that  reservation,  and  were  a  part  of  the 
Seneca  Nation,  and  had  been  so  known  for  at  least  36 
years ;  that  he  had  resided  on  this  reservation  from  his 
birth,  and  was  in  the  actual  possession  of  the  said  im- 
provement, at  the  time  of  the  entry  complained  of;  and 
that,  on  the  13th  July  1846,  the  defendants  entered  into, 
and  took  possession  of,  the  said  close,  and  turned  the 
[ilaintiff  out,  and  in  doing  so  committed  the  trespass  for 
which  suit  was  brought. 

It  was  admitted,  that  a  treaty  had  been  made 
between  the  United  States  and  the  Six  Nations  of 
Indians,  on  the  11th  November  1794  (7  U.  S.  Stat  44), 
by  which  certain  lands  in  western  New  York,  including 
the  Tonawanda  reservation,  were  declared  "to  be  the 
property  of  the  Seneca  Nation,  and  the  United  States 
will  never  claim  the  same,  nor  disturb  the  Seneca 
Nation,  nor  any  of  the  Six  Nations,  or  their  Indian 
friends  residing  thereon,  and  united  with  them,  in  the 
free  use  and  enjoyment  thereof;  but  it  shall  remain 
theirs,  until  they  choose  to  sell  the  same  to  the  people 
of  the  United  States,  who  have  the  right  to  purchase." 

The  plaintiff  having  closed,  the  defendants'  counsel 
moved  for  a  nonsuit,  on  the  ground,  that  the  plaintiff,  an 
individual  Indian,  could  not  maintain  an  action  for 
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Dreach  of  close ;  the  court,  however,  denied  the  motion, 
€tnd  the  defendants  excepted. 

♦The  defendants  then  gave  in  evidence  certain  ^  ^ 
documents  and  acts  of  the  legislatures  of  the  states  '- 
of  New  York  and  Massachusetts^  showing  that  a  dispute 
had  arisen,  at  an  early  day,  between  the  two  states,  in  re- 
spect to  the  title  to  a  large  tract  of  hind,  within  the  limits 
of  New  York,  of  which  the  locvs  in  quo  was  a  part  In 
1786,  this  dispute  was  amicably  s<?ttled,  by  a  cession  from 
Massachusetts  to  New  York  of  the  sovereignty  and  juris- 
diction over  the  tract,  and  by  a  cession  from  New  York 
to  Massachusetts  of  the  right  of  pre-emption  to  the  soil 
from  the  Indians.  This  right  of  pre-emption  subse- 
quently became  duly  vested  in  Thomas  S.  Ogden  and 
Joseph  Fellows,  by  proper  conveyances  from  the  state 
of  Massachusetts,  and  on  the  death  of  Ogden,  in  De- 
cember 1844,  survived  to  the  defendant  Fellows. 

On  the  15th  January  1798,  an  agreement  was  entered 
into  between  the  chiefs  and  headmen  of  the  Seneca 
Nation  of  Indians,  and  Thomas  S,  Ogden  and  Joseph 
Fellows,  whereby  the  Seneca  Nation,  in  consideration  of 
$202,000,  granted  to  Ogden  and  Fellows,  the  Buffalo 
Creek  reservation,  containing  49,920  acres;  the  Catta- 
raugus reservation,  containing  21,680  acres;  the  AHe- 
geny  reservation,  containing  30,469  acres;  and  the 
Tonawanda  reservation,  containing  12,800  acres.  This 
conveyance  was  recognised  and  affirmed  by  a  treaty 
between  the  New  York  Indians  of  the  same  date ;  and 
was  recited  in,  and  annexed  to,  a  treaty  between  the 
United  States  and  the  Seneca  Nation,  bearing  date  the 
16th  January  1838.    (7  U.  S.  Stat.  551.) 

By  the  last-mentioned  treaty  of  1838,  there  was  set 
apart,  as  a  permanent  home  for  all  the  New  York 
Indians,  a  tract  of  country,  west  of  the  state  of  Missouri, 
containing  1,000,824  acres  of  land,  being,  as  tlierein 
expressed,  "three  hundred  and  twenty  acres  for  each 
soul  of  said  Indians,  as  their  numbers  are  at  present 
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computed/'  The  Seneca  tribe,  including  iheir  Mends, 
the  Onondagas  and  Cayugas  then  numbered  a  popu- 
lation of  2633, 

By  the  10th  section  of  this  treaty  special  provision 
was  made  concerning  this  tribe  and  their  friends. 
They  were  to  have  assigned  to  them  the  easterly  part 
of  the  tract  set  apart  to  the  New  York  Indians,  and  to 
extend  so  far  as  to  include  one  half  section  of  land  for 
each  soul.  The  tribe  agreed  to  remove  from  New  York 
to  their  new  home,  within  five  years,  and  continue  to 
reside  there.  It  then  recited  the  purchase  of  the  title  of 
the  Seneca  Nation  to  certain  lands,  described  in  a  deed 
of  conveyance^  by  Ogden  and  Fellows,  assignees  of  the 
state  of  Massachusetts,  for  the  consideration  of  |202,000; 
that  the  Nation  had  agreed  that  this  money  should  be 
paid  to  the  United  States ;  and  that,  thereout,  the  sum 
of  $102,000  should  be  paid  to  the  owners  of  the  improve- 
ments on  the  lands  so  conveyed — ^the  residue  to  be 
invested  by  the  government,  and  the  income  thereof  to 
be  paid  to  the  Nation,  annually,  at  their  new  homes. 
The  improvements  were  to  be  appraised,  and  a  distribu- 
tion of  the  ^102,000  made  among  the  owners,  and  "  to 
be  paid  by  the  United.  States,  to  the  individuals  who 
were  entitled  to  the  same,  <fec.,  on  their  relinquishing 
their  respective  possessions  to  Ogden  and  Fellows." 

Some  difficulty  having  occurred  in  carrying  this  treaty 
into  execution,  a  second  treaty  was  made  on  the  20th 
May  1842  (7  U.  S,  Stat.  586),  modifying  the  former  one, 
which,  after  referring  to  the  diflferences  that  had  arisen 
between  the  parties,  provided,  that  Ogden  and  Fellows, 
for  the  consideration  therein  mentioned,  stipulated  that 
the  Seneca  Nation  might  continue  in  the  occupation 
and  enjoyment  of  the  Cattaraugus  and  Allegeny  reser- 
vations, and  that  the  Nation  released  and  confinned  to 
Ogden  and  Fellows,  the  Buffalo  Creek  and  Tonawanda 
reservations. 
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♦The  3d  article  of  this  treaty  provided  for  a  reduction 
of  the  amount  to  be  paid  by  Ogden  and  Fellows,  to 
correspond  with  the  relative  value  of  the  re^rvationa 
released  and  retained.  The  4th  article  provided  for  an 
appraisal  of  the  land  and  improvements  in  the  Buffalo 
Creek  and  Tonawanda  reservations,  by  appraisers  (one 
to  be  appointed  by  the  secretary  of  war  and  the  other  by 
Ogden  and  Fellows),  and  for  a  report  of  tieir  proceed- 
ings to  the  secretary  and  the  grantees. 

♦The  5th  article  provided  for  a  surrender  of 
the  possession  of  the  two  tracts  confirmed  to  '- 
Ogden  and  Fellows,  as  follows:  "The  forest  or  unim- 
proved lands  on  the  said  tracts,  within  one  month  after 
the  report  of  the  said  arbitrators,  shall  be  filed  in  the 
oflBce  of  the  department  of  war,  and  the  improved  lands, 
within  two  years  after  the  said  report  shall  have  been  so 
filed ;  provided,  always,  that  the  amount  to  be  so  ascer- 
tained and  awarded  as  the  proportionate  value  of  the 
said  improvements,  shall,  on  the  surrender  thereof,  be 
paid  to  the  president  of  the  United  States,  to  be  dis- 
tributed among  the  owners  of  the  said  improvements, 
according  to  the  determination  and  award  of  the  said 
arbitrators  in  this  behalf,  and  provided  further,  that  the 
consideration  for  the  release  and  conveyance  of  the  said 
lands  shall,  at  the  time  of  the  surrender  thereof,  be  paid 
or  secured  to  the  satisfaction  of  the  said  secretary  of  the 
war  department,  the  income  of  which  is  to  be  paid  to 
the  said  Seneca  Indians  annually.  But  any  Indian  hav- 
ing improvements  may  surrender  the  same,  and  the  land 
occupied  by  him  and  his  family,  at  any  time  prior  to 
the  expiration  of  the  said  two  years,  upon  the  amount 
♦awarded  to  him  for  such  improvements  being  ^ 
paid  to  the  president  of  the  United  States,  or  any  ^ 
agent  designated  by  him  for  that  purpose  by  the  said 
Ogden  and  Fellows,  which  amount  shall  be  paid  over  to 
the  Indian  entitled  to  the  same,  under  the  directions  of 
the  war  department.'^ 
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The  defendants  farther  showed  the  approval  of  the 
last-mentioned  treaty,  by  the  state  of  Massachusetts;  the 
appointment  of  appraisers  in  pursuance  thereof;  and 
their  inability  to  perform  the  duties  enjoined  upon  them, 
in  consequence  of  the  determined  hostility  of  the  Seneca 
Indians,  residing  upon    the    Tonawanda    reservation* 

*  doa  1  *'^^®y  reported  to  the  secretary  of  war,  in  March 

^  1844,  that  they  had  been  unable  to  determine 
the  amount  to  be  paid  to  individual  Indians,  but  made 
a  general  estimate  of  the  aggregate  value  of  the  improve- 
ments from  the  best  information  they  could  obtain. 

The  defendants  having  rested,  the  plaintiff  insisted 
that  their  proof  of  title  and  right  of  possession  was 
insuflScient  in  the  following  particulars : 

1.  There  is  no  proof  that  the  Tonawanda  Indians,  or 
chiefs  or  headmen,  ever  signed  either  the  deeds  or  trea- 
ties offered  in  evidence  by  defendants,  or  that  the  per- 
sons who  signed  them  had  any  power  or  authority  to 
grant  away  the  Indian  title  to  the  Tonawanda  reserva- 
tion, or  that  such  persons  had  any  possession  of,  or  right 
to,  said  reservation. 

*  Am  1      *^'  There  is  no  proof  offered  of  any  custom, 

^  or  usage,  or  law,  by  which  the  persons  who  exe- 
cuted the  deeds  or  treaties  offered  in  evidence  by  defend- 
ants, had  any  power  to  grant  away  the  lands  described 
in  them,  and  particularly  the  Tonawanda  reservation. 

3.  There  is  no  proof  that  either  of  the  said  deeds  or 
treaties  were  made  under  the  authority,  and  with  the 
consent,  of  the  legislature  of  this  state. 

4.  The  defendants  have  not  shown  that,  at  the  time 
of  the  execution  of  said  deeds  and  treaties,  said  Ogden 
and  Fellows,  or  either  of  tiiem,  were  the  grantees  of 
Massachusetts,  directly  or  by  mesne  conveyances. 

5.  They  have  not  shown  that  Thomas  C.  Love  was 
ever  appointed  an  appraiser  or  arbitrator  by  the  secre* 
tary  of  war,  the  letters  and  other  documents  given  in 
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evidence,  signed  by  Th.  H.  Crawford,  are  not  competent 
to  show  the  appointment  of  Mr.  Love  as  such  arbitrator, 

6.  These  letters  and  documents,  even  though  com* 
potent,  are  not  properly  proved ;  the  originals  should  be 
produced, 

7.  There  is  no  evidence  that  the  arbitrate]^  have 
awarded  and  determined  the  amount  to  be  paid  to  the 
owners  of  the  individual  improvements  on  the  Tona- 
wanda  reservation,  agreeable  to  the  4th  article  of  the 
deed  of  May  20th,  1842, 

8.  The  report  of  the  arbitrators  given  in  evidence  is 
not  competent  testimony  to  show  what  occurred  at  the 
Tonawanda  reservation,  as  an  excuse  for  not  making 
such  award. 

9.  The  evidence  of  the  witness,  Ira  Cookj  does  not 
show  that  it  was  impracticable  to  make  an  award. 

10.  The  Tonawanda  Indians  who  objected  to  the 
appraisal  by  Love  and  Cook,  at  the  councils  described 
by  Cook^  had  no  authority  or  power,  of  theniselvesj  to 
dispense  with  or  excuse  the  determination  and  award 
required  by  said  4th  article. 

11.  There  is  no  proof  of  the  payment  of  the  improve- 
ment money,  so  called,  for  the  Tonawanda  rcaervation, 
to  the  president  of  the  United  States,  pursuant  to  article 
5th  of  said  deed  of  May  20th,  1842,  or  of  any  payment 
of  said  money. 

12.  There  is  no  proof  that  the  award  and  determina- 
tion ^required  by  the  4th  article  of  said  deed  of  p  ^  ^^^ 
May  20th,  1842,  has  been  filed  in  the  office  of  the  ^  ^"^ 
department  of  war,  as  required  by  the  5th  article  of  said 
deed. 

The  learned  judge  (Sill,  J,)  without  passing  upon 
the  objections  in  detail,  ruled  that  the  defendants  had 
failed  to  establish  any  title  or  right  of  possession  to  the 
premises  in  question ;  to  which  the  defendants'  counsel 
excepted. 

The  defendants  then  requested  the  a)urt  to  charge 
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the  jury,  that  the  action  of  the  Indians  on  the  Tona- 
wanda  reservation,  and  of  the  plaintiflf  himself,  in 
interfering  and  preventing  the  arbitrators  from  perform- 
ing the  duties  imposed  on  them,  could  not  prejudice  the 
rights  of  the  grantees  under  the  treaty  of  May  20th, 
1842,  and  that  in  consequence  thereof.  Fellows,  the 
surviving  grantee,  was  entitled  to  the  possession  of  the 
close  in  question,  at  the  expiration  of  two  years  from 
the  filing  of  the  award  in  the  office  of  the  war  depart- 
ment, notwithstanding  the  omission  of  the  arbitrators 
to  award,  and  determine  the  amount  to  be  paid  to  the 
plaintiflf,  or  any  other  individual  Indian,  for  improve- 
ments on  the  Tonawanda  reservation,  out  of  the  said 
sum  of  $58,768.96,  awarded  for  improvements  on  the 
BuflTalo  Creek  and  Tonawanda  reservations.  This  in- 
struction was  refused,  and  another  exception  taken. 

The  court  was  also  requested  to  instruct  the  jury,  that 
for  the  purpose  of  making  an  award  for  the  distribution 
of  the  improvement-fund  among  the  individual  Indians, 
the  arbitrators  should  be  deemed  to  be  the  agents  of  the 
Indians  themselves,  and  that  no  failure  of  the  arbitra- 
tors to  perform  that  part  of  their  duty,  could  prejudice 
the  rights  of  the  grantees,  Ogden  and  Fellows,  unless 
such  failure  had  been  caused  or  procured  by  them.  This 
was  also  refused,  and  an  exception  taken. 

The  defendants'  counsel  also  requested  the  court  to 
charge,  that  even  if  the  defendants  had  shown  no  title 
to  the  close  in  question  in  the  defendant  Fellows,  still 
*  A(\o  1  *^®  plaintiflf,  *an  individual  Indian,  could  not 
J  maintain  the  action  of  trespass  for  breaking  and 
entering  the  premises.  The  learned  judge,  however, 
decided,  that  the  plaintiflf  being  in  possession  could 
maintain  the  action,  and,  therefore,  refused  so  to  charge; 
to  which  the  defendants  took  another  exception. 

There  was  a  verdict  for  the  plaintiflf  for  $825  dam- 
ages ;  and  the  court,  at  general  term,  having  rendered 
judgment  thereon,  the  defendants  took  this  appeal. 
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Edmonds,  J. — ^There  was  originally  a  dispute  between 
the  states  of  New  York  and  Massachusetta  as  to  a  largo 
tract  of  land  of  which  the  locus  in  quo  was  a  part.  In 
1786,  that  dispute  was  settled,  by  a  cession  from  Massa- 
chusetts to  New  York  of  the  government,  sovereignty 
and  jurisdiction  of  the  lands  in  controversy,  and  by  a 
cession  from  New  York  to  Massachusetts  of  "  the  right 
of  pre-emption  of  the  soil  from  the  native  Indians,  and 
all  other  right  or  title  of  New  York"  to  the  same.  The 
lands  were  then  in  the  independent  occupancy  of  a 
nation  of  Indians,  and  were  owned  by  them,  and  all 
that  Massachusetts  acquired  by  the  cession  to  her,  was 
the  exclusive  right  of  buying  from  the  Indians,  when 
they  should  be  disposed  to  sell.  This  right  was  duly 
vested  in  Ogden  and  Fellows,  by  proper  conveyances 
from  the  state  of  Massachusetts,  and  they  thus  became 
seised  of  all  the  white  man's  right  over  these  lands, 
except  that  of  sovereignty,  which  still  remains  in  the 
state  of  New  York. 

The  Indian  title,  however,  was  not  yet  extinguished, 
and  the  Indians  were  in  the  actual  possession  of  the 
land,  and  before  Ogden  and  Fellows  could  enjoy  any 
benefit  from  this  grant  from  the  state  of  Ma-ssachusetts, 
it  was  necessary  for  them  to  acquire  the  Indian  right. 
Various  steps  were  taken  for  that  purpose;  it  is  un- 
necessary here' to  enumerate  them.  It  ia  enough,  for 
the  purposes  of  the  question  now  before  us,  to  know, 
that  in  May  1842,  a  conveyance  from  what  purported 
to  be  the  chiefs  and  headmen  of  the  Seneca  nation  of 
Indians  was  executed  to  Ogden  and  Fellows,  with  the 
assent  of  an  officer  of  the  state  of  Massachusetts  and  a 
commissioner  on  the  part  of  the  United  States,  by  which 
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j,^  it  was  agreed,  that  the  *Indian  title  to  four  dif- 

^  {event  tracts  of  land,  known  as  the  Buffalo,  the 
Cattaraugus,  the  AUegeny  and  the  Tonawanda  reserva- 
tions was  valued  at  $202,000,  that  the  Indians  should 
reta.in  the  occupation  and  enjoyment  of  the  AUegeny 
and  Cattaraugus  reservations,  and  they  thereby  conveyed 
to  Ogden  and  Fellows  the  whole  of  the  Buffalo  and 
Tonawanda  reservations ;  that  the  Indians  should  be  paid 
the  consideration  for  that  grant,  as  follows:  $100,000 
should  be  regarded  as  the  value  of  their  title  to  the 
whole  four  tracts,  and  $102,000  as  the  value  of  their 
improvements  on  the  same  four  tracts,  and  so  much  of 
those  sums  should  be  paid  by  Ogden  and  Fellows,  as  ihe 
value  of  the  title  and  improvements  on  the  Buffalo  and 
Tonawanda  tracts  should  bear  to  the  value  of  the  title 
and  improvements  oh  all  the  tracts ;  such  amount  to  be 
determined  by  arbitrators  to  be  chosen  as  therein  men- 
tioned. 

Those  arbitrators  were  to  employ  suitable  surveyors, 
to  explore  and  examine  to  ascertain  the  entire  quantity 
in  all  the  tracts,  and  award  and  determine  the  amount 
to  be  paid  to  each  Indian,  for  his  improvements  on  the 
two  tracts  conveyed.  And  Ogden  and  Fellows  were  to 
have  possession  of  the  forest  lands,  within  one  month, 
and  of  the  improved  latids,  within  two  years,  after  the 
report  of  the  arbitrators  should  be  filed  in  the  war  office, 
provided  that  the  amounts  awarded  for  improvements 
should,  on  the  surrender  of  the  possession,  be  paid  to 
the  president  of  the  United  States,  to  be  distributed 
among  the  owners  of  the  improvements,  in  the  suma 
awarded  to  each  by  the  arbitrators.  This  indenture  was 
incorporated  into  and  formed  part  of  a  treaty  made  at 
the  same  time  between  the  United  States  and  the  same 
chiefs  and  headmen. 

Afterwards,  arbitrators  were  appointed  agreeable  to 
the  terms  of  tlie  treaty  and  indenture,  and  they  exe- 
cuted their  duty  as  to  all  the  four  tracts,  except  the 
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Tonawanda  (in  which  are  the  premises  in  question). 
They  awarded  that  $75,000  was  the  proportion  which 
the  value  of  the  two  tracts  conveyed,  bore  to  the  whole 
four  tracts,  and  $58,768.96  was  the  proportion  which  the 
value  of  the  improvements  on  those  two  tracts  bore  to 
the  *improvements  on  all  the  tracts.  But  they  r  ^  ^^  q 
were  unable  to  award  as  to  the  amount  to  be  '- 
paid  to  each  individual  for  his  improvements  on  the 
Tonawanda  tract,  for  the  reason,  that  that  portion  of 
the  nation  which  was  in  possession  of  that  tract  refused 
to  let  them  perform  their  duty  in  this  respect,  and 
removed  them  by  force  from  the  tract,  when  they  went 
there,  as  they  did  twice,  for  the  purpose  of  making  their 
examinations  and  award.  Such  award  has  never  yet 
been  made,  but  at  the  end  of  the  two  yjars,  after  filing  tho 
report  in  the  war-oflBce  and  upon  the  payment  to  the  pre- 
sident of  the  United  States  of  the  aggregate  sum  awarded 
by  the  arbitrators,  Fellows,  as  the  survivor  of  his  joint- 
tenant,  Ogden,  entered  by  force,  and  ejected  the  plaintiff 
from  the  improvements  possessed  by  him.  Those  improve- 
ments, which  consisted  of  a  dam  and  saw-mill  had  been 
made  by  the  plaintiff  and  seven  other  native  Indians, 
twenty  years  before,  and  were  in  the  actual  occupation 
of  him,  at  the  time  the  defendants  entered  into  and  took 
possession  of  the  close  and  turned  the  plaintiff  out. 

Upon  this  state  of  facts,  the  jury,  under  the  charge  of 
the  court,  found  a  verdict  for  the  plaintiff.  On  the  trial 
below,  the  court  ruled,  that  the  defendants  had  failed  to 
make  out  any  title  or  right  of  possession,  and  refused  to 
charge  that  Fellows  had  made  out  a  title  to  the  close  in 
question ;  that  Fellows,  at  the  end  of  the  two  years,  was 
entitled  to  the  possession,  notwithstanding  the  omission 
of  the  arbitrators  to  award  as  to  the  amount  to  be  paid 
to  the  plaintiff  as  the  value  of  his  improvements ;  that 
such  failure  of  the  arbitrators  could  not  prejudice  Fel- 
lows, unless  it  had  been  caused  by  him ;  and  that  the 
plaintiff,  as  an  individual  Indian,  could  not  maintain 
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the  action.  The  supreme  court,  at  general  term,  denied 
the  motion  for  a  new  trial,  on  the  ground,  that  the  award 
of  the  arbitrators  in  fiill,  as  required  by  the  indenture  of 
conveyance  and  the  treaty,  was  a  condition  precedent 
to  the  grantee's  right  of  possession. 

The  first  point  taken  on  the  argument  was,  that  the 
plaintijBf  could  not  maintain  an  action,  individually, 
for  trespass  on  lands  belonging  to  the  whole  nation. 
♦  AiA  1  ^^^^^  might  be  true,  if  the  action  was  founded 
^  only  upon  title.  So,  it  might  be  true,  if  it  was 
founded  upon  the  occupancy  in  common,  which,  we 
know,  is  usual  with  the  Indian  tribes.  But  this  action 
is  not  founded  upon  either  basis,  but  upon  the  separate 
possession  of  the  plaintiflF.  The  bill  of  exceptions  shows 
that  he  was,  alone  .and  separately  from  all  others,  in  pos- 
session of  the  locus  in  quo,  when  the  trespass  was  com- 
mitted, and  that  was  enough,  to  enable  him  to  maintain 
ail  action  for  a  wrong  done  to  that  possession. 

The  chief  question,  however,  is,  whether  Fellows  had 
a  right  to  the  possession,  before  the  arbitrators  awarded 
in  fiill.  His  claim  to  the  possession  rests  upon  the  con- 
veyance which  was  in  prsesentif  and  absolutely,  of  the  fee 
in  the  premises.  That  of  itself  might  confer  upon  him 
the  right  of  possession,  if  there  was  nothing  else  in  the 
case ;  but  the  conveyance  under  which  he  claims,  so  far 
from  carrying  with  it  this  as  a  necessary  incident  to  the 
title,  expressly  reserves  the  possession  from  him,  until 
the  happening  of  a  certain  event,  namely,  the  filing  in 
the  war-ofi&ce  of  the  award  which  the  conveyance  re- 
quired. 

It  is  very  clear,  that  he  was  not  entitled  to  possession, 
by  virtue  merely  of  the  conveyance  in  prsesenti  of  the 
absolute  title,  but  only  upon  the  happening  of  a  contin- 
gency, and  it  was  necessary  for  him,  in  making  out  his 
defence,  to  show  that  the  contingency  had  happened.  He, 
accordingly,  attempted  to  do  so,  and  proved  that  an 
award  had  been  filed  as  required.  But  was  that  all  that 
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was  necessary?  "Was  it  not  also  necessary  for  him  to 
show,  that  it  was  such  an  award  as  the  conveyance  and 
treaty  required  ?  Instead,  however,  of  showing  that  it 
was  such  an  award,  his  evidence  showed  that  it  was  not; 
he  then  proved  an  excuse  why  it  was  not,  and  sought 
to  give  to  that  excuse  for  non-performance  the  same 
force  and  effect  that  properly  belonged  to  perform- 
ance. Whether  he  could  do  that,  is  the  question  now 
before  us. 

There  is  no  particular  form  of  words  necessary  to 
constitute  a  condition  precedent;  the  true  test  is  the 
intention  of  the  parties.    And  it  is  very  evident  to  me, 
that  it  was  the  intention  *of  the  parties,  that  r  ^^  j^e 
the  occupiers  of  the  land  should  not  be  com-  ^ 
pelled  to  give  up  the  possession  of  them,  until  two  con- 
ditions had  been  complied  with;  one,  that  such  an 
award  should  be  obtained  and  filed  in  the  war-office; 
and  the  other,  that   the  value  of  the  improvements 
should  be  paid  to  the  president,  and  the  consideration 
for  the  conveyance  be  paid  or  secured  to  the  satisfaction 
of  the  secretary  of  war.    The  language  in  which  that 
particular  stipulation  is  clothed,  conveys  that  impression 
to  my  mind,  and  there  is  another  provision  that  carries 
the  same  idea.    I  mean,  the  provision  that  "  any  Indian 
having  improvements  may  surrender  them,  prior  to  the 
expiration  of  the  two  years,  upon  the  amount  awarded 
to  him  for  such  improvements  being  paid  to  the  presi- 
dent, or  any  agent  designated  by  him  for  that  purpose.'* 
I  regard  the  parties  to  the  conveyance,  then,  as  having 
stipulated,  that  the  occupiers  of  the  land  shall  not  be 
compelled  to  surrender  their  possessions,  until  there 
shall  have  been  obtained  and  filed  in  the  war-office  an 
award,  which  shall  determine  the  amount  to  be  paid  to 
each  individual  Indian  for  his  improvements. 

The  parties  had  a  perfect  right  to  make  such  a  stipu- 
lation ;  there  is  nothing  unreasonable  or  unconscionable 
in  it;  nothing,  indeed,  to  make  it  void;  though  as  it 
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stipulates  as  to  the  action  of  third  persons,  there  may  be 
something  to  make  it  diflScult  to  perform.  That  diffi- 
culty, however  great  it  may  be,  is  not  enough  to  make 
the  stipulation  nugatory,  or  authorize  its  being  dis- 
pensed with.  It  is  like  the  familiar  case  of  insurance, 
where  the  conditions  provide,  that  before  the  insurers 
shall  be  compelled  to  pay  the  loss,  the  insured  shall  pro- 
cure a  certificate  from  a  neighboring  magistrate,  min- 
ister or  churchwarden,  and  where,  it  is  well  settled,  that 
however  unreasonable  the  refusal  to  give  such  certificate 
may  be,  the  insured  cannot  recover  without  it.  In  that 
case,  the  court  have  said — "  If  there  be  a  condition  pre- 
cedent, to  do  an  impossible  thing,  the  obligation  becomes 
single,  but  however  improbable  the  thing  may  be,  it 
must  be  complied  with,  or  the  right  which  was  to  attach 
on  its  being  performed  does  not  vest.  If  the  condition 
^  be  that  A.  shall  enfeoflf  B.,  and  *A.  do  all  in  his 

^  power  to  perform  the  condition,  and  B.  will  not 
receive  livery  of  seisin,  yet,  from  the  time  of  Lord  Coke 
to  the  present  moment,  it  has  not  been  doubted,  but  that 
the  right  which  was  to  depend  on  the  performance  of 
that  condition  did  not  arise."  {WorsUy  v.  Wood,  6  T.  IL 
710.) 

I  know  of  but  one  mode  of  avoiding  the  compliance 
with  the  condition,  in  such  a  case,  and  that  is,  where 
the  party  exacting  the  condition  prevents  its  per- 
formance; in  that  event,  his  act  of  prevention  is  tanta- 
mount to  a  performance.  But  to  produce  that  eflfect, 
such  prevention  must  come  from  the  party  exacting 
the  condition,  and  not  from  him  in  whose  behalf  or 
to  whom  it  is  to  be  performed.  As,  in  the  case  put 
in  6  T.  R.,  if  C.  exacted  as  a  condition,  that  A.  should 
enfeoflf  B.,  B.'s  preventing  the  enfeoflfment,  by  refusing 
to  receive  livery  of  seisin,  would  not  be  tantamount  to 
a  performance;  though  if  C.  prevented  it,  it  would;  for  C. 
had,  in  fact,  stipulated  for  the  acts  of  both  A,  and  B.,  as 
the  acts  of  both  were  necessary  to  the  feoflftnent  created^ 
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Thus,  in  a  covenant  in  a  charter-party,  to  pay  the  value 
of  reshipping,  in  case  of  capture,  Ac,  provided  it  should 
appear  to  a  court-martial,  that  the  captain  had  made 
the  best  defence,  the  holding  of  a  court-martial  was  held 
to  be  indispensable  as  a  condition  precedent.  {Davidson 
V.  MorCf  3  Doug.  28.)  So,  in  case  of  an  agreement  to 
pay  for  repairs,  on  an  architect's  certifying  they  are 
done,  &c.,  such  certificate  is  essential.  {Morgan  v.  Birrm^ 
8  M.  &  S.  76;  s.  c.  9  Bing.  672.)  So,  if  a  party  stipulate 
that  a  horse  shall  trot  eighteen  miles  within  an  hour,  to 
the  satisfaction  of  N.,  N.'s  satisfaction  must  be  obtained, 
before  there  can  be  a  recovery.  {Brogden  v.  Marriotty  2 
Bing.  N.  C.  473.)  So,  if  a  man  covenant  that  his  son 
shall  marry  the  covenantee's  daughter,  her  refusal  will 
not  discharge  the  covenantor.  And  so,  where  goods 
were  bought,  subject  to. the  valuation  of  A.  and  B.,  and 
A.  refuse  to  value.  (Chitty  on  Cont.  572-3;  Cook  v. 
Jennings,  7  T.  R.  384;  McNeiU  v.  Reed,  9  Bing.  68). 

In  all  these  cases,  which  were  stipulations  for  the  acts 
of  other  parties,  the  language  of  the  courts  has  always 
been,  in  answer  to  complaints  about  the  difficulty  of 
performance — "You  have  so  agreed,  and  you  must  so 
perform;  you  ought  to  ♦have  protected  yourself  r  ^^^^ 
in  your  agreement  against  the  consequences;  *- 
having  omitted  to  do  so,  the  court  cannot  do  it  for  you.'' 
These  principles  seem  to  be  directly  applicable  to  and 
decisive  of  the  case  before  us. 

Ogden  and  Fellows  saw  fit  to  stipulate  that  they 
should  have  no  right  to  the  possession  of  the  lands 
conveyed  to  them,  and  that  the  individual  Indians  in 
possession  should  not  be  disturbed,  until  a  particular 
award,  determining  certain  specified  matters,  should  first 
be  obtained  and  filed  in  the  war-office.  To  effect  that 
purpose,  the  acts  of  several  persons,  strangers  to  the 
eontract,  were  necessary;  those,  namely,  of  the  secretary 
of  war,  of  the  arbitrators,  and  their  surveyors,  agents 
and  witnesses.    They  chose  so  to  agree,  and  it  is  not  in 
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the  power  of  any  one,  except  the  chiefe  and  headmen 
with  whom  they  contracted,  to  release  them  from  the 
stipulation.  Those  chiefs  and  headmen  have  not  re- 
leased them,  nor  have  they  done  anything  to  prevent 
or  waive  a  strict  performance.  The  plaintiff  and  those 
who  were  assodated  with  him  in  preventing  the  arbi- 
trators from  going  on  to  the  premises,  were  not  parties 
to  the  contract;  they  were  not  of  those  chiefs  or 
headmen;  and  their  acts  can  no  more  be  regarded  as 
waiving  performance,  than  that  of  the  secretary  of  war, 
if  he  had  refused  to  appoint  an  arbitrator,  or,  if  no 
person  could  be  procured  to  act  as  arbitrator,  nor  than 
the  refusal  of  the  churchwardens,  in  the  case  of  the 
insurance. 

And  besides,  it  does  not  anywhere  appear,  that  the 
arbitrators  could  not  have  made  the  individual  valua- 
tion required.  They  were,  it  is  true,  prevented  by  the 
plaintiff  and  others  from  going  on  to  the  premises,  but 
did  it  necessarily  follow  that,  therefore,  they  could  not 
make  such  valuation;  that  they  could  not  take  testimony 
off  the  tract,  and  from  that  testimony  perform  their  duty, 
as  well  as  from  a  personal  examination?  There  does 
not  seem  to  have  been  any  such  absolute  necessity  for 
their  making  a  personal  examination  as  they  seem  to 
have  supposed ;  for  they  seem  to  have  readily  arrived  at 
the  aggregate  of  such  valuation,  without  such  view,  and 
^  it  is  not  easy  *for  us  to  conceive,  why  the  parts 

^  wluch  went  to  make  up  that  aggregate  could  not 
have  been  stated. 

In  this  view  of  the  case,  it  becomes  unnecessary  to  ex- 
amine another  point  agitated  on  the  argument,  whether 
the  conveyance  to  Ogden  and  Fellows  vested  a  good  title 
in  them.  Because,  if  it  did,  they  were  not,  by  -the 
express  language  of  the  conveyance,  entitled  to  the 
possession,  until  the  performance  of  a  condition  which 
has  been  neither  performed  nor  waived. 

And  I  put  my  opinion  solely  upon  the  ground  that 
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the  condition  precedent  to  the  right  of  possession  has 
not  he€jn  performed.  Fellows  was,  therefore,  a  tres- 
passer, and  the  judgment  of  the  supreme  court  ought  to 
be  affirmed. 

Welles,  J.  (Dissenting.)— The  first  point  made  on 
behalf  of  the  appellants,  is,  that  the  plaintiff-  in  the 
court  below  could  not  maintain  an  action,  individually, 
for  trespass  on  land  belonging  to  the  Seneca  Nation  of 
Indians;  the  bill  of  exceptions  shows  that  the  plaintiff 
is  a  native  Indian,  belonging  to  the  Tonawanda  band  of 
the  Seneca  Nation;  that  the  close  mentioned  in  the 
second  count  of  the  declaration  is  situated  in  the  town 
of  Pembroke,  in  the  county  of  Genesee,  upon  the  tract 
of  12,800  acres,  commonly  known  and  designated  by  the 
name  of  the  Tonawanda  reservation ;  that  the  close  in 
question  is,  and  was  at  the  time  of  the  entry  complained 
of,  and  at  the  time  of  the  commencement  of  the  suit,  an 
Indian  improvement  upon  said  Tonawanda  reservation  ; 
that  the  said  improvement  was  made,  about  twenty  years 
before  the  trial,  by  the  plaintiff  and  seven  other  Tona- 
wanda Indians;  that  the  plaintiff  has  resided  on  the 
Tonawanda  reservation,  with  the  same  band,  from  his 
birth;  that  he  was  in  the  actual  possession  of  said 
improvement,  at  the  time  of  the  entry  complained  of; 
that  on  the  13th  day  of  July  1846,  the  defendants 
entered  into  and  took  possession  of  the  said  close,  and 
turned  the  plaintiff  out,  and  in  doing  this,  committed  an 
assault  upon  him. 

I  am  not  aware  of  any  legal  impediment  in  the  way 
of  the  plaintiff's  sustaining  the  action,  under  such  a  state 
of, facts;  he  was  in  possession  of  the  close,  and  for  the 
purposes  of  this  ^question,  his  possession  is  to  be  _  ^ 
deemed  rightful,  and  the  defendants  had  no  right  '■ 
to  disturb  him.  The  fact  that  he  was  an  Indian,  it  seems 
to  me,  should  not  disqualify  him  from  seeking  redress  in 
our  courts,  in  the  ordinary  way,  for  such  an  injury.  W© 
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are  not  informed  by  the  case,  what  were  the  particular 
relations  of  the  individuals  of  his  tribe  or  nation  with 
each  other,  respecting  the  rights  of  property,  in  regard 
either  to  real  or  personal  estate ;  whether  they  held  all 
things  in  coriamon,  or  whether  the  title  or  right  of  pro- 
perty in  respect  to  each  other  was  in  the  individuals  or 
the  nation,  or  in  the  particular  tribes  or  bands.  It  seems 
to  me,  it  would  not  do,  to  hold  an  individual  of  the 
nation  i^icapable  of  sustaining  an  action  for  an  injury 
to  his  person  or  his  personal  property,  committed  by  a 
citizen  of  our  government ;  and  it  will  be  diflScult,  upon 
principle,  I  apprehend,  to  distinguish  between  such  a 
case  and  that  of  an  intrusion  without  right  upon  his 
possession  of  land. 

The  general  rule  is,  that  the  person  in  possession 
must  bring  the  action 'for  trespass  on  land;  and  it 
appearing  that  the  plaintiff  was  in  the  actual  possession 
of  the  close  in  question,  at  the  time  of  the  injury  com- 
plained of,  it  seems  to  me,  it  was  competent  for  him  to 
commence  and  sustain  the  action.  Provision  is  made 
in  §  8  of  the  act  entitled  "An  act  in  relation  to  certain 
tribes  of  Indians,"  passed  26th  May  1841  (c.  234),  by 
which  actions  for  trespasses  on  Indian  lands  may  be 
brought  in  the  name  of  the  people  of  this  state,  or  by 
any  three  chiefs  of  the  tribe.  But  this  does  not,  as  I 
think,  deprive  an  individual  Indian  of  his  common-law 
right  to  sustain  an  action  for  a  like  injury.  The  act,  I 
suppose,  was  designed  to  furnish  additional  facilities  for 
preventing  such  trespasses,  and  additional  protection 
to  the  Indians.  The  foregoing  remarks  are  designed, 
of  course,  to  apply  to  the  case  as  the  facts  appeared 
at  the  trial,  when  the  plaintiff  rested,  and-befoi«  the 
evidence  of  the  title  of  Uie  defendant  Fellows  had  been 
introduced. 

But  it  is  further  contended  on  behalf  of  the  defend- 
ants, that  the  defendant  Fellows  had  the  legal  title  in 
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fee  in  the  promises,  *and,  therefore,  ♦had  the  r;,^^^^ 
right  to  enter  upon  and  take  possession  of  them  '- 
and  to  oust  the  plaintiff  therefrom.  The  second  plea 
of  the  defendants  sets  up  this  defence  on  the  part  of 
the  defendant  Fellows,  and  that  the  defendant  Kendle, 
at  the  time,  when,  Ac,  acted  as  the  servant  of  Fellows, 
and  by  his  command,  &c.  The  replication  simply  takes 
issue  upon  the  title  of  Fellows.  If  that  issue  was  main- 
tained by  the  proof,  the  justice  before  whom  the  action 
was  tried,  erred  in  ifuling  the  contrary,  and  the  judg- 
ment in  the  court  below  should  be  reversed. 

At  the  close  of  the  evidence,  the  plaintiff's  counsel 
objected  to  the  proof  of  title  in  Fellows,  claiming  that 
such  proof  was  defective  in  twelve  particulars,  which 
were  specified.  The  circuit  court  decided  and  ruled, 
generally,  without  passing  upon  the  objections  sepa- 
rately, that  the  defendants  had  failed  to  establish  any 
right  or  title  to  the  close  in  question  in  the  defendant 
Fellows. 

The  defendant  Fellows  claimed  title  to  the  premises, 
by  purchase  from  the  Seneca  Nation  of  Indians ;  to  sus- 
tain which,  he  gave  in  evidence,  among  other  things,  an 
indenture  purporting  to  have  been  made  and  concluded 
between  Thomas  Ludlow  Ogden  and  Joseph  Fellows,  of 
the  one  part,  and  the  chiefs  and  headmen  of  the  Seneca 
Nation  of  Indians,  of  the  other  part,  at  a  council  duly 
assembled  and  held  at  Buffalo  creek,  in  the  state  of  New 
York,  on  the  twentieth  day  of  May  1842,  by  which  the 
said  chiefe  and  headmen  did,  among  other  things,  grant, 
release  and  confirm  unto  the  said  Ogden  and  Fellows, 
their  heirs  and  assigns,  in  joint-tenancy,  the  t^o  tracts 
of  land  severally  called  the  Buffalo  Creek  reservation 
and  the  Tonawanda  reservation,  and  all  the  right  and 
interest  therein  of  the  said  nation.  For  which  Ogden 
and  Fellows  were  to  pay  to  the  nation  a  just  considera- 
tion to  be  estimated  and  ascertained  as  follows :  Assum- 
ing the  value  of  the  said  two  reservations,  together  with 
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the  Cattaraugus i^nd  AUegeny  reservations  (for  the  pur- 
chase of  all  four  of  which  tracts  or  reservations  by  Ogden 
and  Fellows  from  the  nation  a  previous  agreement  had 
been  made),  to  be  deemed  and  taken  to  be  $202,000,  of 
which  sum  $100,000  *should  be  deemed  to  be  the 
value  of  such  title  in  and  to  all  the  lands  within 
the  foui  tracts,  exclusive  of  improvements  thereon,  and 
102,000  to  be  the  value  of  the  improvements  within  the 
said  four  tracts ;  and  of  the  said  sum  of  $100,000,  Ogden 
and  Fellows  were  to  pay  to  the  Seneca  Nation  such  pro- 
portion as  the  value  of  all  the  lands  within  the  BuflFalo 
Creek  and  Tonawanda  reservations  should  bear  to  the 
value  of'all  the  lands  within  the  four  tracts ;  and  of  the 
$102,000  they  should  pay  such  proportion  as  the  value 
of, the  improvements  on  the  two  tracts  should  bear  to 
the  value  of.  the  improvements  on  all  the  four  tracts. 
Such  consideration  to  be  determined  by  the  judgment 
and  award  of  arbitrators,  one  to  be  named  by  the  secre- 
tary of  war  and  one  by  Ogden  and  Fellows,  which 
arbitrators  might  employ  suitable  surveyors  to  explore, 
examine  and  report  on  the  lands  and  improvements, 
and  to  ascertain  the  contents  of  each  of  the  said  tracts. 
The  indenture  also  provided  that  the  same  arbitrators 
should  also  award  and  determine  the  amount  to  be  paid 
to  each  individual  Indian,  out  of  the  sum  which,  on  the 
principles  above  stated,  they  shotild  ascertain  and  award 
to  be  the  proportionate  value  of  the  improvements  on 
the  BufiFalo  Creek  and  Tonawanda  reservations,  with 
provision  for  choosing  an  umpire,  in  case  of  disagreement 
between  the  arbitrators.  The  arbitrators  were  to  make 
a  report  in  writing  of  their  proceedings,  in  duplicate,  one 
to  be  filed  in  the  office  of  the  secretary  of  war,  and  the 
other  to  be  delivered  to  Ogden  and  Fellows. 

The  fifth  article  of  this  indenture  is  in  the  words 
following :  "  Ajrticle  5th.  It  is  agreed,  that  the  possession 
of  the  two  tracts  hereby  confirmed  to  the  said  Ogden  - 
and  Fellows  shall  be  surrendered  and  delivered  up  to 
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them  as  follows,  viz :  The  forest  or  unimproved  lands  on 
the  said  tracts,  within  one  month  after  the  report  of  the 
said  arbitrators  shall  be  filed  in  the  office  of  the  depart- 
ment of  war,  and  the  improved  lands,  within  two  years 
after  the  said  report  shall  have  been  so  filed ;  provided, 
always,  that  the  said  amount  to  be  so  ascertained  and 
awarded,  as  the  proportionate  value  of  the  said  improve- 
ments, shall,  on  the  surrender  thereof,  be  paid  to  the 
president  of  the  United  States,  to  be  distributed  among 
the  *owners  of  the  said  improvements,  according  -  ^ 
to  the  determination  and  award  of  the  said  '- 
arbitrators  in  this  behalf;  and  provided  further,  that  the 
consideration  for  the  release  and  conveyance  of  the  said 
lands  shall,  at  the  time  of  the  surrender  thereof,  be  paid 
or  secured,  to  the  satisfaction  of  the  said  secretary  of  the 
war  department,  the  income  of  which  is  to  be  paid  to 
the  said  Seneca  Nation  of  Indians,  annually.  But  any 
Indian  having  improvements  may  surrender  the  same, 
and  the  land  occupied  by  him  and  his  family,  at  any 
time  prior  to  the  expiration  of  the  said  two  years,  upon 
the  amount  awarded  to  him  for  such  improvement  being 
paid  to  the  president  of  the  United  States,  or  any  agent 
designated  by  him  for  that  purpose,  by  the  said  Ogden 
and  Fellows,  which  amount  shall  be  paid  over  to  the 
Indian  entitled  to  the  same,  under  the  direction  of  the 
war  department/'  The  indenture  contained  various 
other  articles  and  provisions,  none  of  which  are  neces- 
sary to  be  stated  in  the  present  connection. 

On  the  same  day  on  which  the  indenture  was  made 
and  bears  date,  at  the  same  place,  a  treaty  was  made  and 
concluded  between  the  United  States,  by  Ambrose  Spen- 
cer, their  commissioner  thereto  duly  authorized,  on  the 
one  part,  and  the  chiefs,  headmen  and  warriors  of  the 
Seneca  Nation  of  Indians,  duly  assembled  in  council,  on 
the  other  part;  reciting  among  other  things,  the  said 
indenture  verbatim,  and  consenting  to  the  several  articles 
and  stipulations  contained  therein  between  the  said 
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nation  and  the  said  Ogden  and  Fellows,  and  providing 
that  the  United  States  would  receive  and  pay  the  sum 
stipulated  to  be  paid  as  the  eonsideration-money  of  the 
improvements  specified  in  the  indenture,  and  would 
receive,  hold  and  apply  the  sum  to  be  paid  or  the  securi- 
ties to  be  given  for  the  lands  therein  mentioned,  as 
provided  for  in  such  indenture. 

In  pursuance  of  this  treaty,  and  of  the  indenture 
incorporated  therein,  Thomas  C.  Love  was  appointed  by 
the  secretary  of  war,  and  Ira  Cook,  by  Ogden  and  Fel- 
lows, arbitrators  to  discharge  the  duties  in  the  indenture 
specified.  On  the  first  of  April  1844,  their  report  and 
award  in  the  premises,  bearing  *date  26th 
March  1844,  was  received  and  filed  in  the  office 
of  the  war  department,  by  which  report  and  award  it 
appears,  that  they  had  agreed  upon  all  the  matters  in 
and  by  the  said  indenture  submitted  to  them.  That 
they  had  determined,  adjudged  and  awarded  that  Ogden 
and  Fellows  should  pay  to  the  Seneca  Nation  the  sum  of 
$75,000  for  the  Indian  title  to  all  the  lands  in  the  Buffalo 
Oreek  and  Tonawanda  reservations,  and  that  they  should 
pay  the  said  nation  $58,708.96,  as  the  value  of  the  im- 
provements on  the  two  last-mentioned  reservations. 
They  also  determined  the  amount  to  be  paid  to  each 
individual  Indian  on  the  Buffalo  Creek  reservation  for 
his  improvement.  The  report  of  the  arbitrators,  as  well 
as  the  oral  evidence  given  on  the  trial,  shows  that  they, 
the  said  arbitrators,  attempted  to  go  upon  the  Tona- 
wanda reservation,  with  surveyors  and  other  assistants, 
for  the  purpose  of  making  the  necessary  surveys  and 
examinations  in  order  to  determine  the  amount  to  be 
paid  to  each  individual  Indian,  in  pursuance  of  said 
treaty  and  indenture,  and  that  they  actually  went  upon 
the  said  reservation  for  that  purpose,  and  were  about 
commencing  their  work,  when  a  large  number  and 
nearly  all  of  the  adult  Indians  residing  thereon  being 
assembled,  and  among  them  the  plaintiff,  the  arbitrators 
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were  forbidden  by  the  plaintiff  and  others,  and  pre- 
vented from  proceeding  in  such  work,  and  were  orderea 
to  leave  the  reservation,  and  the  arbitrators  were  each 
taken  by  the  arm  by  the  plaintiff,  and  led  off  beyond 
the  Une  of  the  reservation,^  and  that  such  acts  of  the 
plaintiff  and  others  of  such  Indians,  in  preventing  the 
arbitratoRj  from  the  performance  of  their  duties  in  this 
respect,  were  in  pursuance  of  a  unanimous  resolve  of  all 
the  Indians  so  assembled. 

The  case  shows,  that  Ogden  and  Fellows  have  duly 
paid  the  whole  of  all  the  moneys  awarded  by  the  arbi- 
trators to  be  paid  by  them  for  the  title  and  improve- 
ments .of  both  the  Buffalo  Creek  and  Tonawanda  reser- 
vations. It  was  admitted  on  the  trial,  that  Thomas  L. 
Ogden  died  in  December  1844,  which  was  previous  to 
the  alleged  trespass.  As  the  grant  in  the  indenture  was 
to  Ogden  and  Fellows  *as  joint-tenants,  whatever  .  ^ 
title  they  derived  thereby,  upon  the  death  of  ^ 
Ogden,  survived  to  Fellows. 

The  supreme  court,  at  general  term,  refused  a  new 
trial,  holding  that  the  determination  and  award  of  the 
arbitrators  of  the  amount  due  to  each  individual  Indian, 
in  pursuance  of  the  provisions  of  the  indenture,  was  a 
condition  precedent  to  the  vesting  of  the  title  in  Ogden 
and  Fellows,  who  accepted  the  grant  subject  to  that  con- 
dition, and  undertook  the  risk  of  its  performance ;  and 
that  inasmtich  as  it  had  never  been  performed,  their 
title  had  not  vested. 

I  am  inclined  to  the  opinion,  that  the  provision  in  the 
indenture,  for  the  appraisement  of  the  value  of  the 
improvements  of  each  individual  Indian,  is  not  to  be 
regarded  as  a  condition  of  the  grant.  By  the  second 
article  of  the  indenture,  the  chiefs  and  headmen  of  the 
nation,  "do  grant,  lease  and  confirm  unto  the  said 
Thomas  Ludlow  Ogden  and  Joseph  Fellows,  and  to  their 
heirs  and  assigns,  in  joint-tenancy,  the  whole  of  the  said 
two  tracts  of  land,  severally  called  the  Buffalo  Creek 
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reservation  and  the  Tonawanda  reservation,  and  all  the 
right  and  interest  therein  of  the  said  nation."  The  words 
^^  release,  grant  and  confirm/'  are  effective  to  pass  the  title, 
and  sufficient  for  that  purpose ;  they  amount  to  a  con- 
veyance in  prseaerdi.  The  consideration  for  the  grant  is 
stated  to  be  certain  facts  recited  therein,  the  agreement 
of  Ogden  and  Fellows  mentioned  in  the  first  article, 
and  the  agreement  next  thereinafter  contained,  which  is 
for  the  payment  by  Ogden  and  Fellows  of  the  purchase- 
money,  the  amount  to  be  determined  'by  the  arbitrators 
as  before  stated.  The  payment  of  the  purchase-money, 
in  an  instrument  containing  terms  equivalent  to  a  grant 
of  the  lands,  in  order  to  amount  to  a  condition  of  the 
grant,  must  be  so  provided,  showing  that  to  have  been 
the  intention  of  the  contracting  parties. 

In  the  present  case,  it  is  provided  in  the  fifth  article 
of  the  indenture,  and,  as  I  think,  as  a  condition  of  the 
grant,  that  the  gross  amount  to  be  ascertained  and 
awarded  as  the  proportionate  value  of  the  improve- 
ments, should,  on  the  surrender  of  the  lands,  be  paid  by 
*  AOK  1  ^S^^^  ^^^  Fellows  to  *the  president  of  the 
-'  United  States,  who  was  to  distribute  the  same 
among  the  individuals  entitled  thereto,  according  to  the 
determination  of  the  arbitrators ;  and  also  that  the  con- 
sideration for  the  release  and  conveyance  of  the  lands 
should,  at  the  same  time,  be  paid  or  secured  to  be  paid, 
to  the  satisfaction  of  the  secretary  of  war,  the  income  of 
which  was  to  be  paid  to  the  said  nation  annually.  These 
conditions  have  been  complied  with  by  the  purchasers. 
Ogden  and  Fellows  had  no  interest  whatever  in  the  pro- 
portion of  the  improvement-money  to  which  any  indi- 
vidual Indian  should  be  entitled.  The  arbitrators  were 
to  determine  the  gross  amount  of  the  improvement- 
money,  and  that  was  all  which  Ogden  and  Fellows  were 
interested  in  knowing.  This  the  arbitrators  did,  and 
upon  the  payment  of  the  amount,  together  with  the 
otiier  part  of  the  purchase-money  by  Ogden  and  Fel- 
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lows,  their  title  and  their  right  to  possession  of  the  forest 
or  unimproved  lands  became  complete,  in  one  month 
after  the  filing  of  the  report  of  the  arbitrators,  and  to 
the  improved  lands,  in  two  years.  The  question  of  the 
distribution  of  the  money  among  the  individual  Indians, 
was  between  them  and  the  United  States  government,  in 
which,  as  before  remarked,  Ogden  and  Fellows  had  no 
interest,  and  in  reference  to  which,  they  had  no  duty  to 
perform,  except  the  payment  of  the  money  to  the  presi- 
dent of  the  United  States.  That  could  be  done,  when 
the  gross  amount  of  the  value  of  all  the  improvements 
was  ascertained  and  nol  before. 

The  ascertainment  by  the  arbitrators  of  the  amount 
to  be  paid  for  the  title  and  improvements,  naturally, 
if  not  necessarily,  preceded  the  division  among  the 
individuals  of  the  tribe,  of  the  improvement-money, 
which  Ogden  and  Fellows  could  neither  hasten  or 
retard;  and  they  were  not  bound  to  wait  for  it  to  be 
done,  before  paying  their  money  and  perfecting  their 
title.  For  aught  that  appears,  the  division  may  yet  be 
made  by  the  same  arbitrators,  and  there  is  no  reason  for 
doubting  their  readiness  to  perform  that  part  of  the 
duty  referred  to  them,  whenever  those  most  interested 
in  having  it  done  will  consent.  If  the  plaintiflF  and  his 
brethren  of  the  Tonawanda  band  have  not  received 
the  pay  for  their  improvements,  it  is,  most  probably, 
attributable  to  their  own  *folly.  The  plaintiff  ^ 
appears  to  have  been  among  the  foremost  in  *- 
preventing  the  arbitrators  from  completing  their  work, 
and  from  doing  that  part  of  it  which  he  now  complains 
has  not  been  done.  Beyond  a  doubt,  he  should  be  held 
estopped  from  alleging,  as  a  defect  in  his  adversary's 
title,  an  omission  which  he  has  deliberately  contributed 
in  procuring. 

Other  objections  are  now  made  to  the  title  of  Ogden 
and  Fellows.  It  is  contended,  that  there  was  no  evi- 
dence upon  the  trial,  to  show  that  the  individuals  assum- 
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ing  to  act  as  chiefs  and  headmen  of  the  Seneca  Nation 
were,  in  fact,  authorized  by  the  individuals  of  the 
nation  to  execute  the  indenture.  It  is  sufficient  to  say, 
that  the  indenture  was  incorporated  into  and  formed  a 
part  of  the  treaty  of  1842;  it  was  made  at  the  same 
council  of  chiefs  and  headmen,  at  which  the  treaty  was 
made;  it  was,  in  fact,  the  basis  of  the  treaty.  The 
individuals  representing  the  nation  at  that  treaty  were 
then,  and  have  been  since  repeatedly  accredited  and 
recognised  by  the  United  States  government,  as  the 
ambassadors  and  agents  of  the  nation  for  all  the  pur- 
poses of  the  treaty.  When  the  treaty-making  power  of 
one  government  has  ^iccredited  the  envoy  of  another, 
and  treated  with  him  as  such,  it  is  a  fundamental 
principle,  that  the  courts  of  the  former  cannot  inquire 
into  the  authority  of  the  envoy;  the  treaty  is  conclusive 
as  to  the  authority  of  the  persons  assuming  to  represent 
the  nation.  The  question  of  authority  is  one  for  the 
political  department  of  the  government  to  decide,  and 
being  so  decided,  the  judicial  department  cannot  review 
the  decision. 

The  Indian  tribes  and  nations  within  the  bounds  of 
the  diflferent  states  and  territories  of  the  United  States 
have  been  regarded  and  treated  by  the  general  govern- 
ment as  distinct  nations,  and  treaties  have,  in  numerous 
instances,  been  held  with  them  as  such,  and  treaties 
thus  made  have  always  been  considered  as  solemn  and 
binding  upon  the  government  and  its  citizens^  as  treaties 
with  other  governments,  or  as  acts  of  congress.  A 
number  of  treaties  have  been  made  by  the  United  States 
with  this  same  Seneca  Nation,  at  all  of  which  they  have 
*been  regarded  as  a  government  of  chiefs  and 
J  headmen,  and  have  been  invariably  represented 
in  such  treaties  by  such  chiefis  and  headmen,  or  by 
chiefs,  headmen  and  warriors,  or  by  chiefis  and  warriors. 

I  forbear  any  further  notice  of  the  objections  raised 
upon  the  argument  against  the  validity  of  the  title  of 
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Ogden  and  Fellows,  as  it  seems  to  me,  they  are  all 
sufficiently  answered  in  the  several  views  already 
presented.  I  have  regarded  the  one  discussed  by  the 
supreme  court,  and  upon  which  they  held  that  titl« 
defective ,  to  be  the  most  important,  and  have  confined 
myself  mainly  to  its  examination.  I  think,  for  the 
reasons  mentioned,  that  the  decision  of  the  supreme 
court  was  erroneous,  and  that  the  judgment  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event 

Per  Curiam. — ^Resolved :  1-  That  the  plaintiff,  as  an 
individual  Indian,  had  the  right  of  possession,  and  was 
in  the  lawful  occupancy  of  the  locus  in  quo,  at  the  time  of 
the  alleged  trespass.  That  this  right  of  occupancy  was 
recognised  by  the  fourth,  fifth  and  seventh  articles  of 
the  treaty  of  the  20th  May  1842,  mentioned  in  the  bill 
of  exceptions  in  this  cause,  and  under  which  the  defend* 
ants  claim  titl^. 

2.  That  by  the  true  construction  of  that  treaty,  the 
plaintiff  could  not  be  lawfully  ejected  from  or  de- 
prived of  the  possession  of  the  lands  occupied  by  him, 
for  the  time  and  in  the  manner  stated  in  the  bill  of 
exceptions,  by  the  defendants,  until  the  amount  he  was 
entitled  to  receive  for  his  improvements  *'as  an  indi- 
vidual Indian,"  should  be  determined  by  "the  judgment 
and  award  of  arbitrators,  one  of  whom  should  be  named 
by  the  secretary  of  the  war  department  of  the  United 
States,  and  one  by  Ogden  and  the  defendant  Fellows," 
in  pursuance  of  the  fourth  article  of  said  treaty, 

♦3.  That,  consequently,  the  making  of  such     ^ 
determination  and  award,  and  the  filing  of  the  ^ 
same  in  the  department  of  the  secretary  of  war,  in  the 
manner  prescribed  by  the  fourth  article  of  the  treaty, 
was  a  condition  precedent  to  a  right  of  entry  upon  the 
part  of  the  defendant  Fellows,  as  survivor  of  T.  L 
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Ogden,  upon  the  locus  in  quo  in  the  possession  of  the 
plaintiff. 

4.  That  the  acts  of  the  plaintiff  and  others  of  the 
Tonawanda  band  of  Indians,  in  resisting  the  entry  ot 
the  arbitrators  upon  their  reservation,  for  the  purpose 
of  appraising  the  value  of  their  in^provements  in  their 
possession,  respectively,  did  not  excuse  Ogden  and  Fel- 
lows fVom  a  compliance  with  the  condition  precedent 
aforesaid:  1st,  because  said  Indians,  as  individuals,  were 
not  parties  to  the  compact  and  treaty  aforesaid;  and, 
2d,  because  it  was  not  shown  by  the  evidence  in  the 
case,  that  an  appraisal  and  award  could  not  have  been 
made  by  the  arbitrators,  without  such  entry. 

Judgment  affirmed 

The  plaintiff,  John  Blac^ksmith,  died,  after  the  ren- 
dition of  the  judgment,  and  a  writ  of  error  was  sued  out 
by  the  defendant,  Fellows,  who  survived  Robert  Kondle, 
directed  to  the  personal  representatives  of  the  original 
plaintiff,  from  the  Supreme  Court  of  the  United  States  ; 
where,  after  argument  by  Messrs.  GiUet  and  Brown,  for 
the  plaintiff  in  error,  and  by  Mr.  MarfnMalej  for  the 
defendant  in  error,  the  following  opinion  was  delivered 
by- 

Nelson,  J.  (afl;er  stating  the  facts  of  the  case.) — ^It  will 
be  seen,  that  the  principal  change  under  the  second 
treaty  consists  in  the  release,  by  Ogden  and  Fellows,  to 
the  Indians,  of  two  of  the  four  reservations  conveyed  to 
them  under  the  treaty  of  1838,  and  the  corresponding 
reduction  of  the  price  to  be  paid.  Most  of  the  other 
provisions  of  the  treaty  are  untouched  and  remained  in 
force ;  the  assignment  by  the  government  of  the  large 
tracts  of  country  for  the  New  York  Indians ;  the  special 
tract  therein  assigned  to  this  Seneca  Nation;  their 
agreement  to  remove  to  their  new  homes,  and  the  laige 
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appropriation  to  aid  in  their  removal,  and  in  their 
support  and  encouragement,  after  they  had  arrived ;  all 
these  provisions  remained  unaffected  by  the  second 
treaty. 

Neither  treaty  made  any' provision  as  to  the  mode  or 
manner  in  which  the  removal  of  the  Inxliaiis^  or  sur^ 
render  of  the  reservations,  was  to  take  place.  The 
grantees  have  assumed,  that  they  were  authorized  to 
take  forcible  possession  of  the  two  reservations,  or  of  the 
four,  as  the  case  would  have  been  under  the  first  treaty. 
The  plaintiff",  in  this  case,  was  expelled  by  force ;  and 
unless  this  mode  of  removal  can  bd  sustained,  the 
recovery  against  the  defendants  for  the  trespass  was 
right,  and  must  be  affirmed. 

The  removal  of  tribes  and  nations  of  Indians  from 
their  ancient  possessions  to  their  new  homes  in  the  West, 
under  treaties  made  with  them  by  the  United  States, 
have  been,  according  to  the  usage  and  praotice  of  thi 
government,  by  its  authority,  and  under  ita  care  and 
superintendence.  And,  indeed,  it  is  difficult  to  see  how 
any  other  mode  of  a  forcible  removal  can  be  consistent 
with  the  peaoe  of  the  country,  or  with  the  duty  of  the 
government  to  these  dependent  people>  who  have  been 
influenced  by  its  counsel  and  authority  to  change  their 
habitations. 

The  negotiations  with  them,  as  a  qwm  nation,  pos- 
sessing some  of  the  attributes  of  an  independent  people, 
and  to  be  dealt  with  accordii^ly,  would  seem  to  lead  to 
the  conclusion,  unless  otherwise  expressly  stipulated, 
that  the  treaty  was  to  be  carried  into  execution  by 
authority  or  power  of  the  government  which  was  a 
party  to  it;  and  more  especially,  when  made  with  a 
tribe  of  Indians  who  are  in  a  state  of  pupilage,  and  hold 
the  relation  to  the  government  of  a  ward  to  his  guar- 
dian. It  is  difficult  to  believe,  that  it  could  have  been 
intended  by  the  government,  that  those  people  were  to 
be  left,  after  they  had  parted  with  their  title  to  their 
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homes,  to  be  expelled  by  the  irregular  force  and  violence 
of  the  individuals  who  had  acquired  it,  or  through  the 
intervention  of  the  courts  of  justice.  As  we  have  seen, 
the  Seneca  Nation  upon  the  four  reservations  consisted 
of  a  population  of  some  2633  souls ;  and,  if  we  include 
the  Tuscaroras,  whose  lands  were  also  purchased,  under 
the  same  treaty,  nearly  3000.  It  is  obvious,  that  such 
litigation  would  be  appalling. 

If  we  look  into  the  provisions  of  the  two  treaties,  we 
think  the  conclusion  as  clear,  from  a  consideration  of 
them,  that  no  such  means  or  manner  of  removal  was 
contemplated,  as  that  derived  from  a  consideration  of 
their  unfitness  and  impropriety,  under  the  circum- 
stances stated. 

The  treaty  of  1838  contemplated  a  removal  to  the 
tract  west  of  the  state  of  Missouri,  and  putting  the 
Indians  in  possession  of  it.  A  large  fund  was  appropri- 
ated, and  in  the  hands  of  the  government,  to  be  dis- 
bursed in  aid  of  such  removal,  and  of  their  support  and 
encouragement,  after  their  arrival.  It  did  not,  there- 
fore! separate  these  Indians  from  the  care  and  protection 
of  the  government,  on  its  ratification,  but  contemplated 
further  duties  towards  them,  and  for  which  means  were 
supplied.  Besides,  the  purchase-money  for  the  reserva- 
tions was  to  be  paid  to  the  government;  and,  by  the 
express  terms  of  the  treaty  of  1842,  the  appraised  value 
of  the  improvements  was,  on  the  surrender  of  the  pos- 
sessions, to  be  paid  to  the  president  of  the  United  States, 
to  be  distributed  among  the  owners  of  the  improve- 
ments, according  to  the  award  of  the  appraisers.  This 
provision  shows,  that  the  government  was  to  be  present 
at  the  surrender  and  payment  for  the  improvements. 

The  clause  in  the  treaty  of  1838  is  still  more  specific, 
which  was,  that  the  improvements  were  "  to  be  paid  by 
the  United  States  to  the  individuals  who  were  entitled 
to  the  same,"  Ac,  "  on  their  relinquishing  their  respect- 
ive possessions  to  the  said  Ogden  and  FeUows."  It  ia 
372 


^w^^i^s^ii 


^i"""p^ 


1852.]      Blacksmith  u  Fellows.        428  c 

OpinioA  of  Nbliox^  J.,  in  error, 

also  worthy  of  remark,  that  the  St  Regis  IndianSj  one 
of  the  nine  tribes  of  the  New  York  IndiaoSj  in  giving 
their  assent  to  the  treaty  of  1838,  deemed  it  necessary  to 
guard  against  a  forcible  removal  to  the  west,  by  a  clause 
providing  that  they  "  shall  not  be  compelled  to  remove^ 
under  the  treaty;"  a  removal  to  the  west  being  in 
contemplation. 

We  think,  therefore,  that  the  grantee  derived  no 
power,  under  the  treaty,  to  dispossess  by  force  these 
Indians,  nor  right  of  entry,  so  as  to  sustain  an  ejectment 
in  a  court  of  law ;  that  no  private  remedy  of  this  nature 
was  contemplated  by  the  treaty,  and  that  a  forcible 
removal  must  be  made,  if  made  at  all,  under  the  direc- 
tion of  the  United  States ;  that  this  interpretation  is  in 
accordance  with  the  usages  and  practice  of  the  govern* 
ment,  in  providing  for  the  removal  of  Indian  tribes 
from  their  ancient  possessions ;  with  the  fitness  and  pro- 
priety of  the  thing  itself;  and  with  ttie  fair  import  of 
the  language  of  the  several  treaties  bearing  upon  the 
subject. 

An  objection  was  taken,  on  the  argument^  to  the 
validity  of  the  treaty,  on  the  ground,  that  the  Tona* 
wanda  band  of  the  Seneca  Indians  were  not  repre- 
sented by  the  chiefe  and  headmen  of  the  band  in  the 
negotiations,  and  execution  of  it  But  the  answer  to 
this  is,  that  the  treaty,  after  being  executed  and  ratified 
by  the  proper  authorities  of  the  government,  becomes  the 
supreme  law  of  the  land,  and  the  courts  can  no  more  go 
behind  it,  for  the  purpose  of  annulling  ita  effect  and 
operations,  than  they  can  behind  an  act  of  congress. 
(1  Cranch  103 ;  1  Pet.  735;  10  How,  442 ;  2  Pet  307,  309, 
314;  3  Story  Const.  Law,  p.  695.) 

The  view  we  have  taken  of  the  case,  makes  it  unneces- 
sary to  examine  the  ground  upon  which  the  learned 
court  below  placed  their  decision ;  that  court  held  the 
appraisal  of  the  improvements,  and  payment  therefor, 
were  conditions  precedent  to  the  surrender  of  them  by 
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the  Indians^  <and  that  the  Tsfusal  of  the  Tonawanda 
band  to  permit  the  appraisal  did  not  excuse  the  per- 
formance ci  these  conditions.  The  yroimd  upon  which  we 
have  placed  our  jiidgment,  is  not  in  eanfiid  vjUh  Hm  view. 
We  hold>  that  the  performance  was  not  a  duty  that 
belonged  to  the  grantees,  but.  for  the  government,  under 
the  treaty.  We  think,  the  judgment  of  the  court  below 
was  rights  and  should  be  affirmed. 

Judgment  affirmed.' 

*  It  was  fiibfleqiMiillj  deckled  hy  ^  supreme  eoort  of  Ifae  United  States, 
that  the  state  had  no  ri^  to  tax  these  lands,  whilst  in  the  possession  of  the 
Lidians,  and  before  the  expiration  of  the  time  fixed  for  their  remoral  bj 
Ae  treatj ;  and  diat  a  sale  for  taxes,  sabject  to  the  Indian  right  of  occnpanqr, 
was  Toid,  thoog^  it  onlj^  operated  upon  the  pre-exemption  right  of  Ogden 
and  Fellows..  Fellowi  v.<  Denniston,  5  Wall.  761 ;  rerersing  the  jodgment 
of  the  ooort  of  appeals,  in  sa  N.  T.  4S0.  The  Indians  are  the  owners  of 
tiieir  reserrations,  sabject  to  the  rights  of  sorereignty  of  the  United  States. 
United  Sutee  •.  Foster,  S  Biss.  177. 
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People  ex  reL  Waldron  et  <d.  v,  Sopbr, 
Penal  statute, — OertwrmrL 

In  a  proceeding  to  remoTe  intrnden  upon  Indian  lAndi,  under  the  fict  of 
81st  Harch  1821,  the  defendants  nrast  be  summoinedf  in  order  to  conier 
jnrisdiction ;  and  to  antborixe  a  warrant  of  remoyal,  it  mn^t  appear,  that 
the  lands  were  owned  or  occupied  by  an  Indian  nation. 

On  the  hearing  of  a  conunon-law  certiorari,  the  court  ^iU  only  look  iiito  the 
facts  reCmrned ;  it  will  not  assume,  that  there  was  other  evidence  to  scstiim 
the  jurisdiction. 

Appeal  from  the  general  term  of  the  Supreme  Courts 
in  the  eighth  district,  where  the  proceedings  of  the 
county  judge  (tf  Grenesee  county  had  been  affirmed^  on 
certwrari. 

This  was  a  certixyrcfri  directed  to  the  defendant,  Soper, 
as  county  judge  of  Genesee,  to  remove  certain  proceed- 
ings had  before  him  for  the  removal  of  Waldron  and 
others,  the  relators,  as  intruders  upon  Indian  lands. 

The  act  of  21st  March  1821,  c  204,  provides,  ''that  it 
shall  be  unlawful  for  any  person  or  persona,  other  than 
Indians,  to  settle  or  reside  upon  any  lands  belonging  to 
or  occupied  by  any  nation  or  tribe  of  Indians  within 
this  state,  ♦  *  *  and  if  any  person  or  persons  shall 
♦settle  or  reside  on  any  such  lands,  contrary  to 
this  act,  it  shall  be  the  duty  ot  any  judge  of  any  ^ 
court  of  common  pleas  of  the  county  within  which  such 
land  shall  be  situated,  on  complaint  made  to  him,  and 
on  due  proof  of  the  £act  of  such  settlement  or  residence, 
to  issue  his  warrant,  under  his  hand  and  seal,  directed 
to  the  sheriff  of  such  county,  commanding  him,  within 
ten  days  after  the  receipt  thereof,  to  remove  such  person 
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or  persons,  so  settling  or  residing,  with  his,  her  or  their 
families,  from  such  lands." 

By  a  subsequent  section,  it  was  made  the  duty  of  the 
district-attorneys  of  the  several  counties  within  which 
Indian  lands  were  situated,  "  to  make  complaint  of  all 
intrusions  upon  Indian  lands,  forbidden  by  the  act, 
and,  from  time  to  time,  to  make  inquiries  whether  any 
persons,  other  than  Indians,  are  settled  upon  such  lands, 
and  to  cause  them  to  be  removed  in  the  manner  herein 
prescribed." 

On  the  3d  January  1849,  the  district-attorney  of 
Geoe^ee  county  made  complaint  to  the  respondent, 
under  this  act,  against  Waldron  and  others,  the  appel- 
lants, who  were  not  Indians,  "  for  settling  and  residing 
on  lands,  known  'as  the  Tonawanda  reservation,'  con- 
sisting of  about  12,800  acres ;  and  that  such  reservation 
IB  owned  and  occupied  by  the  Seneca  Nation  of  Indians, 
who  reside  on  said  reservation,  and  who  are  also  distin- 
goiBhed  and  known  as  the  Tonawanda  band  of  the 
Beneca  Nation  of  Indians." 

The  defendant,  Waldron,  appeared  by  counsel,  and 
put  in  a  written  answer  to  the  complaint ;  but  it  did  not 
appear  by  the  return  to  the  certhtari,  that  either  of  the 
•ther  defendants  had  been  summoned,  or  had  appeared. 
Waldron  set  up  title  in  himself  and  the  other  defend- 
ants, as  grantees  of  Ogden  and  Fellows,  under  the  com- 
pacts, agreements  and  treaties  set  forth  in  the  preceding 
case  of  Blacksmith  v.  Fellows,  and  denied  that  any  part 
of  the  Tonawanda  reservation  was  occupied  by  the 
Beneca  Nation  of  Indians,  or  any  band  thereof. 

The  evidence  given,  and  returned  with  the  writ^ 
showed,  that  there  was  "  a  band  of  Indians  called  the 
Tonawanda  band,  that  occupied  the  tract  of  land  desig- 
nated in  the  complaint,  except  certain  portions  thereof 
»  J  on  1  *8ettled  upon  by  the  persons  named  in  the  said 
J  complaint,  and  other  white  persons  (not  Indians) 
to  the  number  of  about  thirty  families ;  that  the  Tona- 
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wanda  band  of  Indians  claimed  to  own  the  land;  that  the 
Tonawanda  Indians  had  their  several  improvements  on 
said  tract,  and  resided  each  upon  the  improvement  owned 
and  claimed  by  him ;  and  that  the  whole  of  the  Indian 
improvements  on  the  said  tract  amounted  to  only  two 
thousand  two  hundred  and  sixteen  acres;  that  the  white 
persons  settled  upon  the  tract  had  made  improvements 
thereon,  erected  buildings,  made  and  opened  highways, 
and  built  bridges  and  erected  a  school-house  and  opened 
a  school  therein ;  that  they  had  settled  upon  said  tract, 
some  claiming  that  they  had  bought,  and  others  that 
they  had  hired  the  land,  either  of  the  Ogden  company 
or  their  agents ;  that  the  defendant,  Waldron,  had  been 
in  the  possession  of  certain  premises  on  the  said  tract, 
for  upwards  of  two  years,  as  the  tenant  of  Fellows,  and 
that  of  the  other  white  persons  settled  on  the  said  tracts 
some  had  been  settled  tiiere  a  little  more  than  a  year, 
and  some  of  them  had  come  upon  said  tract  within  the 
last  three  years."  There  was  also  evidence  given  and 
returned  of  the  title  of  Ogden  and  Fellows. 

The  county  judge,  thereupon,  issued  his  warrant  to 
the  sheriff  of  Genesee  county,  commanding  him  to 
remove  the  defendants  from  the  reservation;  and  his 
judgment  having  been  afi^med  by  the  supreme  courti 
on  eerHorarif  the  defendants  took  this  appeal 

Ejpencer,{oT  the  appellants. 

Martindalef  for  the  respondent 

*Edmondb,  J.— There  are  two  objections  to  the  .  ^ 
decision  of  the  county  judge,  apparent  on  the  ^ 
face  of  the  return,  which,  it  seems  to  me,  are  fatal  to 
the  proceedings,  and  render  the  examination  of  any 
other  part  of  this  case  unnecessary. 

L  It  does  not  appear,  that  any  of  the  parties  to  the 
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proceedings  were  summoned,  or  caused  to  appear  before 
the  county  judge,  or  that  any  of  them  did  appear,  except 
Waldron.  Of  course,  the  judge  had  no  power  to  proceed 
against  any  who  did  not  appear;  yet  the  judgment 
which  he  pronounced  was  as  well  against  those  who 
did  not  appear  as  against  those  who  did  There  is 
nothing  which  our  law  denounces  more  explicitly,  than 
im  adjudication  of  the  rights  of  a  party  without  offering 
him  an  opportunity  of  being  heard  in  his  defence. 

IL  Waldron  having,  however,  voluntarily  appeared,  it 
may  be  necessasry  to  examine  further  as  to  him,  and  in 
doing  so,  the  second  objection  to  the  proceedings  appears. 
The  act  of  1821,  under  which  the  proceedings  were  had, 
authorizes  them  only  when  there  is  an  intrusion  on 
]mji^  owned  OT  occfupied  by  the  Indians.  From  this 
return,  it  does  not  appear,  tiiat  these  lands  were  owned 
by  the  Indians.  The  only  word  that  is  used  upon  that 
subject  is,  that  they  were  claimed  to  be  owned  by  them. 
There  is  no  evidence  that  such  claim  had  any  founda- 
tion ;  none  of-such  ownership ;  no  statement  even  that 
they  were  owned  by  them.  The  complaint  avers  that 
they  are  owned  and  occupied  by  the  Indians;  Waldron's 
answer  denies  both  ownership  and  occupancy,  and  there 
is  no  statement,  ^>r  avennent,  or  evidence  of  ownership, 
except  the  conveyance  to  Ogden  and  Fellows,  and  that 
tends  to  show  an  ownership  out  of,  rather  than  in,  the 
Indians.  And  as  to  occupancy,  the  return  is  equally 
imperfect;  all  that  it  says  on  that  subject  is,  that  the 
Indians  occupy  all  the  tract,  except  certain  portions 
thereof  settled  upon  by  the  persons  named  in  the 
complaint  and  divers  other  white  persons,  '&c.  And  it 
is  nowhere  said  in  the  return,  that  the  Indians  ever 
occupied  those  portions  thus  settled  on  by  the  whites. 
*  A^oi      *'^®^^  ^*y  ^^^®  ^^^^  other  evidence  before 

^   J  the  county  judge  elucidating  these  points;  but 
that  we  cannot  know.    We  are  bbund  by  the  return,  and 
I6r  aught  that  appears  there,  these  proceedings  may 
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have  been  taken  in  respect  to  lands  never  either  owned 
or  occupied  by  the  Indians,  and  the  judge  may  be 
exercising  this  summary  jurisdiction  in  respect  to  lands 
to  which  the  Indians  never  had  either  title  or  possession. 
This  cannot  be,  and  as  such  ownership  or  occupancy 
was  essential  to  his  jurisdiction,  his  judgment  must  bo 
reversed. 


Judgment  reversed,  and 
respondent  annulled.^ 


proceediDgs  of  the 


1  The  conBtitnticmalitf  of  the  act  of  1S31  wfts  mooted ;  but  it  was  held 
to  be  coDBtJtntloniJ,  in  People  v*  Dibble ^  l^  Bajrb.  413 ;  wMcb  w&a  affirmed 
by  the  conrt  of  sppeals,  in  16  N,  Y.  SOS  ;  and  bj  tho  inpteme  court  oT  th« 
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STATE  OF  NEW  YORK, 


Contract  of  bailment 

Where  a  contract  is  made  with  a  mitlt^r,  far  the  delircrf  of  a  qtiAtititj'  of 
wheat,  to  he  returned  manufactured  into  flouTi  it  h  one  of  bailment  and 
not  of  tale ;  in  snch  case,  t!ie  tide  remains  in  the  bailor. 

Appeal  from  the  general  tenn  of  the  Supreme  Court, 
in  the  seventh  district,  where  a  judgnaent  entered  upon 
the  report  of  a  referee  had  been  affirmed. 

This  was  an  action  of  trespass  against  the  sherifiF  of 
Cayuga  county,  to  recover  damages  for  the  taking  of  193 
barrels  of  flour,  by  rirtue  of  a  writ  of  replevin  sued  out 
by  John  G.  Brown,  The  flour  was  replevied  in  the 
hands  of  David  S.  Baker,  with  whom  it  had  been 
stored. 

♦On  the  26th  October  1844,  the  following  cod-     ^ 
tract  was  entered  into  between  the  plaintiff'  and  '■ 
the  said  John  G.  Brown : 

•*John  G.  Brown  agrees  to  deliver  to  William  C* 
Foster,  at  Rochester,  thirty  thousand  bushels  of  wheats 
to  be  ground,  fifteen  thousand  bushels  to  be  ground  in 
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season  to  be  shipped  east,  during  navigation,  this  fall, 
and  fifteen  thousand  to  be  ground  during  the  winter : 
Baid  Brown  is  to  be  subject  to  no  charge  on  account  of 
storage:  said  Foster  is  to  deliver  to  said  Brown  one 
barrel  of  superfine  flour  for  each  five  bushels  of  wheat 
80  delivered  to  be  ground.  The  wheat  to  be  received 
from  Colston  &  Evans,  and  the  flour  to  be  delivered  to 
them-" 

The  flour  in  question  had  been  manufactured  out  of 
wheat  delivered  to  the  plaintiff  under  the  contract,  and 
was  shipped  by  him  eastward,  upon  the  Erie  canaL 
The  boat  having  been  frozen  in,  at  Mont^uma,  the 
carrier  stored  the  flour  with  Baker,  from  whose  pos- 
eession  it  was  taken  by  the  sheriflF,  by  virtue  of  the  writ 
of  replevin,  as  the  property  of  Brown.  It  was  proved, 
that  it  took  four  and  a  half  bushels  of  wheat  to  make  a 
barrel  of  flour. 

The  case  was  tried  before  a  referee,  who  reported  a 
judgment  in  favor  of  the  plaintiff  for  the  value  of  the 
flour ;  and  the  judgment  entered  on  his  report  having 
been  affirmed  at  general  term,  the  defendant  took  this 
appeal 

ESUj  for  the  appellant 
Oomstock,  for  the  respondent 

EuGGLES,  0.  J. — ^This  controversy  arises  upon  a  con- 
tract in  relation  to  wheat,  between  a  merchant  and 
*  ^qei  1  ^11^^ ;  ^^^  i*  is  one  *of  the  many  cases  oon- 
'J  ceming  the  same  subject-matter^  in  which  it 
is  somewhat  difficult  to  determine,  whether  the  parties 
intended  to  make  a  contract  of  sale  or  of  bailment 

The  distinction  between  a  bailment  and  a  sale  is  cor- 
rectly laid  down  by  Bronson,  chief  judge,  in  M<xUoryr  y. 
WiUis  (4  N.  Y.  85),  in  these  words:  "When  the  identioal 
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thing  delivered,  although  in  an  altered  form,. is  to  be 
restored,  the  contract  is  one  of  bailment,  and  the  title  to 
the  property  is  not  changed ;  but  when  there  is  no:  obli- 
gation to  restore  the  specific  article,  and  the  receiver  is 
at  liberty  to  return  another  thing  of  equal  value,  he 
becomes  a  debtor  to  make  the  return,  and  the  title  to  the 
property  is  changed ;  it  is  a  sale.''  The  judges,  in  that 
case,  differed  with  respect  to  the  effect  of  the  distinction 
upon  the  case  before  them,  but  not  in  regard  to  the  dis- 
tinction itsell 

We  will  examine  the  contract  in  detail.  In.  October 
1844,  Brown  agreed  to  deliver  to  Foster,  at  Rochester, 
30,000  bushels  of  wheat  to  be  ground.  These  words, 
unless  qualified  and  controlled  by  some  subsequent  part 
of  the  agreement,  show  a  bailment  for  manuliBu^ture,  and 
not  a  sale;  they  show  what  was  to  be  done  with  the 
wheat.  If  the  contract  operated  as  a  sale,  Foster  might 
lawfully  sell  it  again,  and  immediately.  But  it  was  to 
be  ground,  and  not  sold;  and  the  words  used  by  the 
parties  control  the  power  of  Foster  over  the  wheat,  and 
prevent  him  from  selling  it  as  his  own  property. 

The  contract  proceeds, '' fifteen  thousand  bushels  to  be 
ground  in  season  to  be  shipped  east,  during  the  naviga- 
tion, this  fall."  What  was  to  be  shipped  east?  The 
only  answer  to  be  given  to  this  question,  consistent  with 
the  language  of  the  parties,  is,  that  it  was  the  flour  to  be 
made  of  this  15,000  bushels  of  wheat;  and  ii  this  part 
of  the  contract  is  obligatory  on  Foster,  he  was  bound  to 
return  the  identical  flour  for  the  purpose  specified.  Why 
was  the  time  fixed  within  which  it  was  to  be  manu* 
iactured?  If  the  transaction  was  a  sale,  the  time  was 
immaterial,  because  Foster  might  have  delivered  other 
flour,  without  having  ground  the  wheat,  within  the 
♦time ;  but  if  it  was  a  bailment,  the  time  was  . 
material,  and  the  parties  deemed  it  material,  or  *• 
they  would  not  have  fixed  it  by  a  stipulation  in  the 
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contract.  They  contemplated  a  bailment,  therefore,  and 
not  a  sale. 

The  contract  ^oes  on  thus, ''  and  fifteen  thousand  to 
be  ground  during  the  winter."  The  same  observations 
apply  to  this  clause;  both  these  provisions  are  obligatory 
upon  Foster ;  they  bind  him  to  grind  the  wheat,  within 
the  specified  times;  and  this  was  to  be  done  for  the 
benefit  of  Brown.  But  Brown  could  derive  no  benefit 
from  the  manufacture,  within  the  time,  except  to  enable 
Foster  to  return  him  the  flour  to  be  made  from  the 
wheat ;  and  if  that  was  what  the  parties  meant  should 
be  done,  they  intended  a  bailment,  and  not  a  sale. 

The  next  provision  in  the  contract  is  this,  ^'said 
Brown  to  be  subject  to  no  charge  on  account  of  storage.'* 
If  the  parties  had  intended  a  sale,  this  clause  was  use- 
less ami  senseless;  because  Foster  could  have  no  pretence 
for  charging  for  the  storage  of  his  own  wheat  But  if 
they  intended  a  bailment,  this  provision  was  useful, 
effective  and  sensible;  it  secured  Brown  against  a  charge 
which  Foster  would  otherwise  have  had  a  right  to  make. 
It  is  a  legal  maxim,  that  every  part  of  an  instrument 
shall,  if  possible,  be  construed  as  having  some  effect. 
If  we  apply  this  maxim  to  the  contract  in  question,  we 
must  regard  the  transaction  as  a  bailment  and  not  a 
sale. 

There  was  this  further  provision  in  the  contract,  ''the 
wheat  to  be  received  from  Qddon  &  EvanSf  and  the  flour 
to  be  Tdwmed  to  them."  The  import  of  this  sentence  is, 
that  the  wheat  received  from  Grelston  &  Evans  should 
go  back  to  them  again  in  flour.  The  delivery  to  them 
of  the  flour  of  the  same  wheat  would  be  a  return  of  the 
same  thing  in  a  different  form.  The  delivery  of  the 
flour  of  other  wheat  would  not  be  a  retwm  to  Gelston  & 
Evans,  because  it  had  never  been  in  any  form  in  their 
hands. 

Every  sentence  in  the  contract  has  now  been  noticed, 
excepting  one,  and  every  sentence,  thus  noticed,  contains 
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evidence  that  the  parties  intended  a  bailment,  and  not  a 
sale.  l%e  part  not  yet  notieed  stands  in  the  contra '^t 
immediately  after  the  clause  in  relation  to  storage ;  it  w 
in  these  words:  *" Said  Foster  is  to  deliver  to  ,.  ^  ^^^ 

I    ^  4  IP 

said  Brown  one  barrel  of  supwfine  flour  fot  each  ■- 
five  bushels  of  wheat  So  delivered  to  be  ground."  It  It 
contended,  that  Foster  i&  not  bound,  by  this  stipulatioPi 
to  return  Brown,  or  his  agents,  the  flour  of  the  sam  i 
wheat,  but  may  perform  his  contract  by  the  delivery  o' 
Huy  other  superfine  flour,  and,  therefore,  the  transactio  i 
was  a  sale,  and*  not  a  bailment. 

If  the  particular  dause  under  oonsideration  were  t> 
be  considered  and  eonstrued  by  itself,  and  without  Srefer- 
ence  to  any  other  part  of  the  contract,  we  should  assent 
to  tiie  plaintiff's  proposition ;  and  according  to  the  rulo 
by  which  a  sale  is  distinguished  from  a  bailment,  wo 
should  regard  it  as  a  sale,  because  Foster  is  not,  expressly 
and  in  terms,  bound  in  ttiis  clause  to  return  flour  of  the 
same  wheat.  There  are,  however,  even  in  this  clause, 
words  which  make  it  doubtful  whether  the  parties  did 
not  look  to  a  return  of  that  flour.  The  purpose  for 
which  the  wheat  was  delivered,  namely,  "  to  be  ground," 
is  distinctly  expressed  in  it ;  and  if  we  are  to  understand 
it  wa«  to.be  ground  for  Brovm  (and  that  seems  to  be  a 
natural  and  necessary  interpretation),  the  parties  must 
have  regarded  it  as  Brown's  flour  in  Foster's  hands  as 
.  bailee. 

But  it  is  a  settied  rule  in  the  constiniction  of  pontracts^ 
tiiat  tiie  interpretation  must  be  upon  the  entire  instru- 
ment, and  not  merely  on  disjointed  or  particular  parts 
of  it ;  the  whole  context  is  to  be  considered,  in  collecting 
the  intention  of  the  parties,  although  the  immediate 
object  of  inquiry  be  the  meaning  of  an  isolated  clause. 
(Chitty  on  Coni  83,  and  authorities  cited.)  Here  is  a 
contract,  every  sentence  of  which,  excepting  one,  shows 
an  intention  to  create  a  bailment,  and  not  to  make  a 
sale.    Even  that  one,  standing  alone,  is  ambiguous;  it 
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shows  expressly,  that  the  wheat  was  delivered  to  be 
ground,  and  by  implication,  that  it  was  to  be  ground  for 
Brown.  It  authorizes  performance,  by  a  return  of  the 
flour  made  from  the  wheat  received.  It  is  not  directly 
repugnant  to  the  other  parts  of  the  contract,  because  it 
does  not  require  performance  by  the  delivery  of  flour 
made  from  other  wheat  It  must,  therefore,  be  con- 
strued in  subserviency  to  the  intention  to  create  a  bail- 
*  A^ft  1  ^^^*'  which  is  so  *plainly  manifested  in  all  the 

,  ,  ^  other  parts  of  the  instrument,  and  the  flour 
which  Foster  was  bound  to  return  was  (although  not 
expressly  specified  in  the  particular  clause  in  question) 
the  flour  to  be  manufactured  from  the  wheat  received 
under  the  contract. 

The  judgment  of  the  supreme  court  should  be  reversedi 
and  a  new  trial  ordered 

Judgment  reversed,  and  new  trial  awarded.^ 

MoBSE,  J.,  dissented. 

The  case  was  tried  a  second  time  before  the  referee,  who  nonsmted  tfM 
plaintiff,  on  the  ground  that  the  sheriff  was  protected  in  taking  the  floor,  hy 
the  exigencies  of  his  writ ;  and  his  report  was  sustained  at  general  term. 
SO  Barb.  850.  In  Tiew  of  the  prerioos  decision  of  the  court  of  appeals,  it 
is  to  be  presumed,  the  plaintiff  gare  other  evidence  of  title  to  the  propertf  , 
thsn  on  the  first  trial,  though  this  is  not  stated  in  the  report.  This  riew  of 
the  law  is  sustained  by  the  case  of  Bullis  v.  Montgomery,  50  K,  T.  958,  at 
Hie  flour  was  taken  by  the  sheriff  out  of  the  possession  of  the  defendant  named* 
in  find  writ  of  replerin.  But  such  writ  is  no  protection,  when  the  goods  an 
ftNmd  in  the  possession  of  a  thhrd  person.    Otis  v.  Williams,  70H.  Y.iOS. 
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LrrcHPiELD  el  d.  v.  Whttb  and  another. 
ABsignmerUfor  the  bmefU  of  creditors. 

A  trustee  for  the  benefit  of  crediton,  being  entitled  to  a  compensation  for  hii 
serrioes,  is  diargeable  with  ordinary  care  and  diligence ;  and,  therefore,  a 
proTision  tiiat  he  shall  only  be  aoooontable  for  losses  occasioned  by  gross 
negligence  or  wilM  misfeasance,  aToids  the  assignment. 

litcfafield  o.  White,  8  Sandf.  545,  afBrmed. 

Appeal  firom  the  general  term  of  the  Superior  Court 
of  the  city  of  New  York,  where  a  judgment  rendered  in 
favor  of  the  plaiatiffs,  in  a  case  tried  before  the  court, 
without  a  jury,  had  been  afBnned.  (Reported  below, 
3  Sand£  545.) 

This  was  a  suit  in  the  nature  of  a  creditor's  bill, 
brought  by  judgment-creditors  of  the  defendant,  Robert 
H.  White,  to  set  aside,  as  fraudulent  and  yoid,  an 
assignment  for  the  benefit  of  creditors,  made  by  the 
judgment-debtor  to  the  other  defendant,  William  H. 
Seward,  on  the  16th  December  1847. 

The  assignment  was  for  the  equal  benefit  of  all  the 
creditors  of  the  assignor,  without  preference;  it  provided 
that  the  assignee  should  receive  a  reasonable  compen- 
sation for  his  services  in  the  execution  of  the  trust; 
♦and  contained  a  provision  that  he  should  not  -  ^ 
be  liable  or  accountable  for  any  loss  that  might  ^ 
be  sustained  by  the  trust-property,  or  the  proceeds 
thereof,  unless  the  same  should  happen  ''by  reason  of 
his  own  gross  negligence  or  wilful  misfeasance." 

The  case  was  tried,  at  special  term,  before  Sandford, 
J.,  without  a  jury,  who  decided  that  the  assignment  was 
fraudulent  and  void  upon  its  face,  as  against  the  plain* 
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tiflfs,  and  gave  judgment  in  their  favor  for  the  relief 
prayed,  vacating  the  assignment,  and  providing  for  the 
appointment  of  a  receiver  of  the  assigned  estate.  Th^ 
defendants  excepted  to  the  ruling  of  the  learned  judge; 
and  his  decision  having  been  affirmed  at  general  term, 
they  took  this  appeal 

Ijordf  for  the  appdlanta 

l}racy,  for  the  res^ndents. 

♦  ^1  1      *B'UG<3LES,  C.  J. — ^The  assignment  in  question 

-'  contained  a  clause  by  which  it  was  mutually 
agreed  between  the  parties  thereto,  that  the  assignee 
should  not  beMable  or  accountable  for  »iy  loss  that 
might  be  susiained  by  the  trusttproperty)  or  the  proceeds 
thereof,  unless  the  same  should  happen  by  reason  of  the 
gross  negligence  or  wilful  misfeasance  of  the  assignee. 

It  is  difficult  to  conceive,  what  motive  led  to  the 
insertion  <  of  this  provision  in  the  assignment,  unless  it 
had,  or  was  supposed  ta  have,  the  effect  of  qualifying 
the  respoittibility  of  the  assignee,  and  of  exempting  him 
from  accountability,  in  cases  where  he  might  otherwise 
have  been  accountable.  Nevertheless,  if  the  clause  ibe  a 
mere  nullity,  it  ought  not  to  vitiate  the  assignment 
The  question^  th^eforci  is,  whether  a  trustee  for  the 
benefit  of  the  ei^itors  of  a  failing  debtor  is  responsible 
for  any  neglect  ^  ^  mismanagement  of  the  trust  not 
amounting  to  ^  gross  n^ligencaor.  wilful  misfeasance.'' 

*  AA9  1  *Every  man^  who  is  intrusted  with  the  pro- 
,  J  perty  of » another  is  bound  to  exercise,  in  relation 
tp  its  .4»i9tody,  management  and  dispositicm,  a  certain 
degree  of  diligence,  according  to  the  nature  and  circum- 
stances of  the  case.  Aocor4ing  to  the  elementary  books, 
there  are  three  degrees  of  diligence,  for  the  exercise  of 
which  every  bailee  or  trustee  is  responsible,  in  the 
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discharge  of  his  duty  to  the  real  owner  or  beneficiary  of 
the  property.  These  three  d^rees  are  deaiominated 
high  or  great  diligence,  common  or  ordinary  diligence, 
and  slight  diligence.  High  or  great  diligence  is  that 
with  which  prudent  persons  take  care  <^  their  own 
concerns;  common  or  ordinary  dilig^ice  is  that  which 
men,  in  general,  exert  with  respect  to  their  own 
conoerns;  and  slight  diligence  is  that  with  which  per- 
sons of  less  than  common  prudence,. or  indeed  of  any 
prudence  at  all,  take  care  of  their  own  concerns.  (Story 
on  Bailments,  §§  11-16.): 

Negligence  is  also  divided  into  three  corresponding 
degrees :  gross  n^ligenoe  is.  the  want  of  slight  diligence ; 
ordinary  negligence  is  the  want  of  ordinary  diligence; 
and  slight  negligence  is  the  wcmt  of  high  or  great 
diligence.  (Story  on  Bailments,  ■§  17.)  These,  distinc- 
tions  are  sufficiently  obvious  to  the  mind  in  theory ;  but 
it  must  be  admitted,  that  their  practicial  application  to 
particular  cases  is  sometimes  difficult  They  appear, 
however,-  to  be  well  established  and  generally  acknowl- 
edged ;  and  the  clause  in  the  assignment  which  gives 
ri^e  to  the  present  controversy,  seems  to  have  been 
drawn  with  reference  to  their  existence  and  practical 
operation.  The  assignee  is  not  exempted  from. account- 
ability for  gross  negligence,  but  is  exonerated  irom  the 
consequence  of  negligence  in  any  inferior  degree* 

The  creditors  of  Mr.  White  /were  the  beneficiaries  in 
the  trust  treated  by  the  assignment;  they  became  the 
owners  in  equity  of  the  assigned  property*  They  were 
entitled  to  the  Whole  of  it,  until  their  del)i  should  be 
satisfied ;  and  to  all  the  rights  and  remedies  which  the 
law  would  have  given  them,  if  they  had  created  the 
trust.  A  failing  debtor^  by  an  assignment,  puts  his 
property  where  it  cannot  be  reached  by  ordinary  legal 
process;  he  puts-  it  into  *the  hands. of  a  trustee  _  ^ 
of  his  own  selection ;  often,  his  particular  friend,  ^ 
sometimes,  a  man  to  whom  the  creditors  would  not  have 
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been  willing  to  confide  such  a  trust  The  debtor  has  an 
interest  in  the  application  of  the  trust-funds  to  the 
payment  of  his  debts;  but  the  creditors  have  usually  a 
far  greater  interest  therein;  and  that  interest  depends, 
in  many  cases,  on  the  competency  and  diligence  of  the 
assignee.  The  debtor  cannot  be  permitted,  by  creating 
a  trust  for  his  creditors,  to  place  his  property  where  it 
cannot  be  reached  by  ordinary  legal  remedy,  and  at  the 
same  time,  exempt  the  trustee  from  his  proper  responsi- 
bility to  his  creditors. 

What  degree  of  diligence,  then,  would  the  assignee 
have  been  bound  to  exercise  in  the  business  of  his  trust, 
if  the  clause  in  question  had  been  omitted?  This  ques- 
tion is  answered  by  one  elementary  writer  in  these 
words:  "A  trustee  is  bound  to  manage  the  trust-pro- 
perty for  the  benefit  of  his  cestui  que  trust,  with  the  care 
and  diligence  of  a  provident  owner"  (Willis  on  Trus- 
tees 125) ;  and  by  another,  as  follows :  "  A  trustee  is 
called  upon  to  exert  precisely  the  same  care  and  solici- 
tude in  behalf  of  his  cestui  que  trust,  as  he  would  do  for 
himself,  but  greater  measure  than  this  a  court  of  equity 
will  not  exact."  (Lewin  on  Trusts  152.)  And  in  Story's 
Equity  it  is  said,  that  where  a  trustee  has  acted  in 
good  faith,  in  the  exercise  of  a  fair  discretion,  and  in 
the  same  manner  as  he  would  ordinarily  do  in  regard  to 
his  own  property,  he  ought  not  to  be  held  responsible 
for  any  losses  accruing  in  the  management  of  tiie  trust 
property.  (§  1272.)  The  first  of  these  writers  measures 
the  liability  of  the  trustee  by  the  diligence  of  a  provi- 
dent owner ;  the  two  last  mentioned,  by  the  diligence  of 
the  trustee  in  his  own  concerns;  but  there  is  no  sub- 
stantial diflference  between  them.  The  degree  of  dili- 
gence which  a  trustee  uses  in  his  own  afiairs  cannot 
properly  be  the  subject  of  judicial  inquiry;  every  trustee 
must  be  presumed  by  the  court  before  whom  his  account 
is  taken,  to  use  in  his  own  concerns  such  diligence  as  is 
commonly  used  by  all  prudent  men.  (Jones  on  Bail- 
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ments  80.)  The  diligence  of  a  provident  man,  there* 
fore,  is  the  measure  of  a  trustee's  duty.  If  it  were 
otherwise,  there  would  he  one  rule  for  a  careless,  and 
♦a  different  rule  for  a  vigilant  trustee ;  and  the  ^  ^  ^j. 
careless  trustee  would  be  exonerated  in  the  same  ^  ^^ 
case  in  which  the  vigilant  would  he  held  liable.  This 
was  never  intended,  either  by  the  elementary  writers 
or  by  the  authorities  from  which  they  deduce  these 
conclusions. 

In  §  1268  of  Story's  Equity,  it  is  suggested,  that  inas- 
much as  a  trustee  is  not  entitled  to  a  compensation  for 
his  services,  he  would  seem,  upon  analogous  principles 
applicable  to  bailments,  to  be  liable  only  like  a  gratui- 
tous bailee,  for  gross  negligence.  But  he  adds,  however, 
that  it  would  be  difficult  to  affirm  that  courts  of  equity 
do,  in  fact,  always  limit  the  responsibility  of  trustees,  or 
measure  their  acts,  by  such  a  rule.  In  some  of  the  Eng- 
lish decisions,  the  liability  of  a  trustee  seems  to  have 
been  determined  upon  the  analogy  between  a  trust  and 
a  gratuitous  bailment,  but  such  a  rule  cannot  be  appli- 
cable to  trustees  within  this  state,  because  they  are,  in 
&ct,  entitled  to  compensation  by  way  of  commissions  on 
moneys  received  and  paid  {Meacham  v.  Steniea,  9  Paige 
403) ;  and  although  the  smallness  of  their  compensation 
may  be  a  good  reason  for  judging  them  with  indulgence 
and  liberality,  they  cannot  be  placed  on  the  footing  of 
gratuitous  bailees. 

But  in  the  case  under  consideration,  the  assignment 
gives  the  trustee  the  right  to  retain  the  expenses  of  the 
trust  and  a  reasonable  compensation  for  his  services  in 
its  execution ;  he  stands,  therefore,  in  regard  to  his  obli- 
gation to  exercise  diligence,  in  the  light  of  a  paid  agent 
for  the  parties  interested,  and  not  in  that  of  a  gratuitous 
bailee  or  trustee.  Such  an  agent  is  liable  for  ordinary 
negligence,  or  the  want  of  that  degree  of  diligence 
which  persons  of  common  prudence  are  accustomed  to 
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use  about  their  own  busmess  and  aflGabs.  (Stor^  on 
Agency,  §  183.) 

The  debtor,  therefore,  has,  in  this  asfiignment^  esconer* 
ated  the  trustee  from  the  duty  of  exercising  ordinary 
diligence  in  the  execution  of  the  trust;  Bnd  the  credit 
itors,  if  they  act  under  it  and  claim  or  accept  diyidendsi 
are  bound  by  its  terms  and  conditions.  In  case  of  a 
loss  in  the  collection  of  the  assets,  or  in  the  keeping  or 
the  management  of  the  trust-fund,  for  the  want  of  tiiat 
degree  of  diligence,  the  loss  must  fall  on  them;  A  case 
*  AAA.  1  *°^^ff^*  happ^i,  in  which  a  great  portion  of  tho 
-'  fund  might  be  lost  in  this  way.  A  failing  debtor 
cannot  be  permitted  to  put  at  hazard  the  trust-fiimd 
wliich  justly  belongs  to  his  creditors,  by  authoridng  th4} 
trustee  to  manage  it  withcnxt  due  prudence  and  caution. 

It  was  suggested  upon  the  argument,  that  the  cove* 
nant  of  the  trustee  to  execute  the  trust  to  the  best  of  his 
ability,  bound  him  to  exercise  all  the  diligence  required 
by  his  duty  as  trustee.  But  this  is  qualified,  and,  we 
think,  controlled,  by  that  which*  immediately  follows, 
and  exonerates  him  from  liability.  Such  doubtless  was 
the  meaning  of  the  parties,  and  so  the  instmment  is 
to  be  understood.  The  judgment  below  ought  to  be 
affirmed. 

Judgment  affirmed.^ 

>  See  Winn  v.  Crotbj,  5S  How.Flr.  174|  DaTit's  Bftato»  ft  Wbark^aOs 

Swoyer's  Appeal,  5  Penn.  St.  .877 
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People  v.  Larked. 

ImpcmneUmg  of  jwry. — ObrcuTm^a/ntial  evidence. — Charge  of 

ihecowrt. 

If  tiie  name  of  a  juror  be  called,  and  he  do  not  appear,  k  most  be  retorned 
to  the  box,  idth  the  undrawn  ballota ;  and  if  he  subseqneatly  retom  into 
court,  neither  party  can  require  that  he  be  sworn  upon  the  panel. 

The  tools  wherewith  a  burglary  is  supposed  to  have  been  committed,  may  be 
exhibited  to  the  jury,  in  connection  wiiji  cTidenoe  tending  to  show  that  they 
were  used  in  the  perpetration  of  the  crtme,  and  to  oonnect  them  with  the 
defendant  on  trial. 

The  judge  may  properly  call  the  attention  of  the  jury  to  the  questions  of  fad 
upon  which  they  must  necessarily  pass  ;  and  where  there  is  conflicting  evi- 
dence, instruct  them  as  to  the  efibct  of  discrediting  either  dan  of  witnesses. 

Writ  of  Error  to  the  Supreme  Courti  sitting  in  ihe 
sixth  district,  where  the  judgment  of  the  Otsego  oyer 
and  terminer  had  been  affirmedy  on  certieraH. 

The  plaintiff  in  error,  Abijah  Lamed,  was  tried  for 
burglary,  in  the  oyer  and  terminer;  convicted  of  bur- 
glary in  the  third  degree ;  and  sentenced  to  imprison^ 
ment  in  the  state  prison  for  the  term  ef  five  years.  The 
indictment  charged  him  with  breaking  into  the  Otsego 
county  bank,  in  the  village  of  Cooperstowny  on' the  29th 
Dec^nber  1850,  at  one  o'clock  in  the  morning,  and 
stealing  therefrom  about  ^0,000  in  specie  and  bank- 
notes. 

♦On  the  trial,  before  Mason,  J.,  aftw  the  -  ^^^ 
names  of  ten  jurors  had  been  drawn,  eight  of  '- 
whom  had  answered,  the  name  of  John'  Cushman  was 
drawn,  who  did  not  answer ;  the  drawing  of  the  juross 
was,  thereupon,  suspended  for  a  short  time,  at  the 
request  of  the  prisoner's  oounsel,  and  on  being  resumed^ 
the  latter  stated  that  John.  Cushman  had  ;oome  into 

393 


♦447] 


446  Pboplb  v.  Labnbd.  [Dea 


Statement  of  the  Cam. 

court,  and  insisted  that  he  should  be  sworn  on  the 
panel.  The  court  disregarded  the  request,  and  directed 
the  clerk  to  proceed  with  the  drawing.  The  prisoner's 
counsel  then  requested  that  John  Cushman  might  be 
called,  which  the  court  denied;  and  to  these  rulings, 
exceptions  were  taken. 

''^ After  the  teller  of  the  bank  had  detailed  the 
circumstances  of  the  burglarious  entry,  the  dis- 
trict-attorney proposed  to  exhibit  to  the  jury  certain 
burglar's  tools,  which  had  been  found  in  the  vicinity 
of  Cooperstown,  in  connection  with  other  evidence  tend- 
ing to  show  that  they  were  those  with  which  the  bank 
was  broken  open,  and  to  connect  the  prisoner  with 
them.  An  objection  thereto  was  overruled,  and  an 
exception  taken. 

*  AAk  1      *'^^®  defence  attempted  to  prove  an  alibis  and 
-'  examined  three  witnesses  to  show  that  the  pri- 
soner was  in  Oxford,  in  the  state  of  Massachusetts,  firom 
the  26th  December  1850,  to  the  4th  January  1851. 

The  learned  judge,  in  his  charge  to  the  jury,  said — 
**  that  the  defence  interposed  by  the  prisoner  was  what 
was  in  law  denominated  an  aUbi,  and  if  the  three 
witnesses  called  by  him  to  sustain  it,  had  testified  truly, 
the  prisoner  should  be  acquitted ;  that  it  was,  however, 
insisted  by  the  prosecution,  that  the  defence  was  a 
fiabricated  one,  and  sustained  by  peijury;   that  this 


*  AAQ  1  ^^^  ^^  J^^  *were  to  determine,  TJwt  U  vxu 
-■  undoubtedly  ttue^  that  the  d^enoe  of  an  alibi  is  noi 
ur^equmUy  the  felon^s  plea;  ihat  when  a  prisoner  finds  Jwmr 
seff  surrounded  by  facts  and  circwmsUmces  which  threaten  to 
overwhelm  him  and  establish  his  guUt,  he,  not  unfrequently, 
resorts  to  this  defence,  and  seeks  to  maintain  it  by  perjured 
witnesses;  and  thai  U  was  the  remark  of  an  eminent  judge  in 
Engksndf  that  in  his  opinion,  more  perjury  had  been  camr 
miked  in  defences  of  this  description,  than  in  aU  other 
defences  interposed  in  criminal  triaisJ*  The  prisoner's 
counsel  took  an  exception  to  the  words  given  in  itaiics. 
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Tbe  learned  judge  further  instructed  the  jury,  that  in 
defences  of  this  character,  time  is  an  important  element^ 
and  in  fabricated  defences,  which  are  to  be  sustained  by 
perjury,  the  witnesses  generally  have  some  memorandum, 
entry  or  other  fact,  by  which  they  fix  with  certainty  the 
date.    To  this  another  exception  was  taken. 

The  judge  then  remarked,  "  that  it  would  have  been 
more  satisfactory  to  the  mind  of  the  Qcurt,  and  proba- 
bly to  that  of  the  jury,  if  the  prisoner  had  called  the 
domestics  of  the  house  where  he  is  said  to  have  been 
confined  by  illness,  and  others  of  his  near  neighbors, 
who  had  seen  him,  from  day  to  day,  from  the  25th  day 
of  December  to  the  4th  of  January  following,  to  prove 
this  defence ;  but  he  was  not  called  upon  to  prove  his 
defence  by  a  larger  number  of  witnesses  than  he  has 
called,  if  these  witnesses  are  truthful.  That  the  wit- 
nesses called  to  prove  that  the  prisoner  was  at  the  house 
of  his  mother,  during  this  period,  were  not  the  near 
neighbors  of  the  prisoner ;  that  of  these  witnesses.  Lamb 
lived  a  mile  from  the  defendant,  Bawson,  three  miles, 
and  Bacon,  about  twelve.  Thai  it  occurred  to  the  mi/nd  qf 
the  covH,  thai  witnesses  might  be  more  easily  procwred  to  sus- 
tain a  fabrioaied  defence,  by  sdeding  them  from  so  wide  a 
territory,  than  where  the  neighbors  were  imdiscrimvnatdy 
eaUed;  but  of  this  you  wiU  judge.  Thai  it  certainly  vxndd 
have  been  more  satisfactory,  if  the  defendant  had  sustained 
this  defence,  by  calling  the  mmaies  of  the  house  where  it  was 
alleged  he  was^  during  this  period,  and  especially,  his  mother 
and  the  wife  of  Otis  Lamed."  The  prisoner's  counsel  took 
an  exception  to  the  last  two  preceding  sentences  of  the 
charge. 

♦The  judge  concluded  his  charge,  as  follows :  .  ^ 
"  You  are  to  determine,  in  the  first  place,  whether  ^ 
the  prosecution  have  proved  their  case,  and  if  they  have, 
whether  the  prisoner  has  established  his  defence.    The 
law  requires  the  prosecution  to  prove   their  case — ^to 
establi^  it  beyond  reasonable  doubt;  if  there  are  rea^ 
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sonable  doubts  in  the  case,  those. doubts  are  to  inure  to 
the  acquittal  of  the  prisoner;  the  law  never  demands  a 
victim ;  it  never  requires  the  conviction  of  an  innocent 
man,  for  the  purpose  of  bringing  some  guilty  person  to 
pun^hment  The  doubts  which  should  acquit  in  crim* 
inal  cases  are,  however,  not  those  doubts  which  may 
arise  in  a  speculative  mind,  after  the  case  is  proved,  and 
the  judgment  thoroughly  convinced.  If  you  are  satisfied 
from  the  evidence  in  the  case,  that  the  pri3(mer  at  the 
bar  is,  beyond  reasonable  doubt,  guilty  of  the  oflfence 
charged,  then  it  is  most  certainly  your  duty  to  convict 
him;  for  the  public  interests  require  that. persoi^s  who 
are  traversing  the  country  with  such  skilful  and  power- 
ful machinery,  breaking  into  the  banking  instituti<ms  of 
the  country,  should  not  be  permitted  to  escape.  On  the 
other  hand,  you  are  to  look  to  the  rights  of  the  prisoner, 
and  see  that  they  are  properly  protected  by  your  verdict, 
and  if  you  have  reasonable  doubts  in  the  case,  tliey  are 
to  inure  to  his  benefit.  Your  duty  requires,  gentlemen, 
that  you  should  give  to  the  case  a  full,  fair  and  faithful 
consideration ;  and  I  have  no  doubt,  gentlemen,  but  ycAi 
will  render  such  a  verdict  as  is  due  to  the  proper 
administration  of  public  justice  and  the  safety  of  the 
community;  and  the  public,  interests  will  be  protected 
by  such  a  verdict,  and  the  prisoner's  rights  properly 
secured..  You,  however,  have  the  responsibility  of  this 
case;  you  should  render  such  a  verdict  as  accords  with 
your  own  convictions  of  duty ;  such  a  verdict  as  will 
satisfy  your  own  consciences ;  so  that  in  after-life  you 
will  have  no  regrets  at  the  verdict  you  have  rendi^^ 
With  mch  a  verdict,  (he  cowrt  will  be  satisfied,  the  prisoner 
cannot  complain,  and  (JvepvUic  cannot  ea^pect  less.  The 
prisoner's  counsel  excepted  to  the  words  in  italics,  in  l^e 
last  paragraph  of  the  charge. 

*  AK1  1      *Tbe  prisoner  having  been  convicted  and  sen- 
J  tenced,  the  case  was  removed  to  the  supreme 
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court  by  certiora/rif  where  tbe  -conviction  was  affirmed ; 
mhcreaponr  this  writ  of  error  was  sued  out. 

iVityw,  for  the  plaintiff  in  error. 

Brown,  for  the  People. 

Ru43KaLEa,  C.  J.— There  was  no  error  in  icajMinnelling 
the  jury.  The  statute<2  R.  S.  420,  §  61)  ddtwts,  that "  the 
first  twelve  persons  who  shall  appear,  as  tiieir  names  are 
drawn  and  called,  and  shall  be  approved  as  indifferent 
between  ihe  parties,  shall  be  sworn  and  *shall  _  ^ 
be  the  jury  to  try  the  issue."  And  §  67  directs,  ^ 
that  if  any  juror  :be  absent,,  at  the  time  his  name  is 
drawn  and  called,  the  ballot  ^containing  his  name  shall 
be  returned  to  the  box  containing  the  undrawn  ballots. 
These  directi(His  were  literally  and  exactly  followed. 
JphU;  Cushman,  a  juror  on  the  panel,  was  absent  and 
di^  not  appear  when  his  name  was  called.  Perhaps,  it 
was  in  the  discretion  of  the  court  to  direct  his  name  to 
be  called  a  second  time^  but  neither  party  could  require 
it  to  be  done,  as  a  matter  of  right.  .  The  objection  to  the 
course  directed  by  the  court  is  groundless. 
.  The  tools  found  near  Cooperstown,  shorldy  after  the 
burglary,,  were  rightly  allowed  to  be  exhibited  to  the 
jury.  They  were  offered  together  with  evidence  tend- 
ing to  show  the  prisoner's  connection  with  the  tools  and 
with  the  offence ;  and  their  production  and  exhibition 
ware  followed  up  by  strong  proof  to  that  effect.  The 
exhibition  of  the  tools  tiiemselves  afforded  better  and 
more  satisfactory  evidence  to  the  jury,  than  any  descrip- 
tion of  them  from  the  testimony  of  witnesses. 

The  evidence  to  show  that  the  tools  with  which  the 
bank  was  broken  open,  came  from  the  premises  in 
Oxford,  Massachusetts,  on  which  the  defendant  resided 
with  his  mother,  over  twc  hundred  miles  from  the  place 
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where  the  offence  was  committed,  was  properly  received, 
in  connection  with  the  proof  which  had  already  been 
given.  It  had  been  shown,  that  the  prisoner  was  seen, 
on  the  day  after  the  robbery,  under  very  suspicious  cir- 
cumstances, so  near  to  the  place  where  it  was  committed, 
that  he  might  have  committed  it.  Proof  that  the 
implements  used  in  the  commission  of  the  offence  came 
from  his  home,  was  a  circumstance  very  proper  to  be 
submitted  to  the  jury,  in  connecting  him  with  the  crime. 
The  evidence  in  relation  to  the  bars  of  iron  found  in  the 
granary  of  Barton,  one  of  his  neighbors,  in  Massachusetts, 
was  admissible,  on  the  same  principle.  It  had  a  ten« 
dency  to  show  that  the  tools  came  from  near  his  resi- 
dence, and  from  a  place  to  which  he  probably  had 
access,  and  was  receivable  as  circumstantial  evidence.' 

There  was  nothing  in  the  comments  of  the  presiding 
*  AR^  1  J^^S®  *^  ^^^  J^^  upon  the  facts,  either  censur- 
■'  able  in  itself,  or  erroneous  in  point  of  law.  The 
conviction  or  acquittal  of  the  prisoner  depended  upon 
the  question,  whether  the  jury  gave  credit  to  the  wit- 
nesses called  by  him  to  prove  an  alibi,  or  whether  they 
believed  the  witnesses  who  testified  to  having  seen  him 
at  Rome  and  at  Deerfield,  shortly  after  the  offence  was 
committed.  If  they  believed  the  witnesses  last  mentioned, 
they  could  not  have  believed  those  who  swore  to  the 
dlibL    The  casid  was  fairly  submitted  to  the  jury. 

Judgment  aflirmed. 

I  See  Foster  v.  People,  68  N.  T.  619,  b.  o.  a  Hon  6,  at  to  what  li  ivfll- 
dent  eyidence  to  connect  a  prisoner  on  trial,  with  the  owienhip  of  m  aet  of 
Vmglar'f  toola,  found  in  an  ezpreat  office. 
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Shbldon  V.  Paynb. 

BesptmdbilUiy  of  sheriff— Qnuiu^^       of  return — IrutruO' 
Uona  to  deputy. 

In  an  actkm  against  a  sheriff,  for  moneys  collected  on  an  execution,  the  return 
is  oondnsiTe  evidence  of  the  amoant,  though  made  by  a  deputy. 

Instnictions  given  by  the  plaintiff  in  an  execution  to  a  deputy-sheriff,  do  not 
affbct  the  liability  of  the  sheriff  for  the  acts  of  the  deputy,  if  the  latter  do 
notidng  in  pursuance  of  such  instructions. 

Appbal  from  the  general  term  of  the  Supreme  Gourt^ 
in  the  third  districti  where  a  judgment  of  nonsuit^ 
ordered  upon  the  trial,  had  been  affirmed. 

This  was  an  action  of  assvmprit  against  the  sheriff  of 
Washington  county,  for  moneys  collected  by  him  upon 
an  execution  in  favor  of  the  plaintiff  against  Horace  F. 
Burdick. 

On  the  20th  August  1847,  it  was  shown,  that  Floris 
D.  Meacham,  one  of  the  defendant's  deputies,  received 
an  execution  in  favor  of  the  plaintiff  against  Burdick, 
indorsed  for  the  collection  of  $2197.75,  with  interest  and 
costs.  To  this  writ,  the  deputy  made  return,  in  the 
name  of  the  sheriff,  that  he  had  caused  to  be  made  of 
the  goods  and  chattels  of  the  said  Horace  F.  Burdick 
the  sum  of  $660.96;  and  nvUa  bona  as  to  the  residue. 
Of  this  sum,  it  was  admitted,  that  $499.99,  had  been  paid 
over  to  the  plaintiff,  leaving  a  balance  of  $160.96 
unpaid. 

♦On  the  trial,  before  Harbis,  J.,  the  defendant  -  ^ 
called  Meacham  as   a  witness,  and  offered  to  L    ^^ 
prove  by  him,  that  the  plaintiff  had  directed  him  to 
give  a  credit  upon  the  sales  under  the  execution,  and 
that  the  difference  between  the  amount  paid  over,  and 
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that  returned,  consisted  in  the  value  of  goods  sold  on  a 
credit,  and  which  had  not  been  collected.  The  plaintiff 
objected:  1.  That  the  defendant  was  concluded  by  the 
return:  2.  That  neither  the  sheriff  nor  his  deputy  could 
be  a  witness  to  impeach  the  return;  3.  That  the  wit- 
ness was  interested.  The  court  overruled  the  objectionB, 
admitted  the  evidence,  and  the  plaintiff  excepted. 

The  witness  then  testified,  that  one  Root,  the  plaintiff's 
agent,  came  to  him,  and  exhibited  a  paper,  signed  by 
the  plainti£^  which  was  produced^  to  the  following  e£feet: 
"Mr.  Root  will  report  himsialf  to  the  sheriff,  Mr:  Mea- 
cham.  I  wish  Mr.  Root  to  take  care,  that  property  is 
not  sacrificed,  and  bid  off  such  articles,  for  my  benefit, 
as  he  may  think  advisable.  The  sheriff  may  give  3  mo. 
credit^m  all>«;mount8  over  $66,  and  4  mo.  oa  all  sums 
over  $100,  for  good  indorsed  notes,  pajrable  at  the  Bank 
of  Whitehall.'?  It  also  stated,  that  the  plaintiff  had 
written  to  Henry  Gibson  to  employ  some  one  to  attend 
to  the  plaintiff  einteiest  in  tlie  matter,  but  had  received 
no  reply;  and  concluded-^" If  Mr.  Gibson  or  Mr.  Davia 
will  give  this  matter  their  attention,  and  watch  my 
interest,  any  reasonable  bill  for  such  service  will  be 
paid." 

*  AKR  i  '  *'^^®  witness  further  testified,  that  <  Davis  and 
^  Gibson  were  partners ;  that  Davis  and  the  defend- 
ttDt  Burdick  were  at  the  sale;  that  Burdiek  bid  at  tiie 
sale  for  Davis,  as  he  undmstood  from  them^  that  he  had 
an  account  against  Davis  of  about  $30  for  goods  pur- 
dusBed  at  the^sale,  and  against  Burdick  for  upwards  of 
$50;  also  a  claim  against  James  Gilmore,  for  $75,  for 
which,  in  October  after  the  sale,  he  had  taken  the 
latter's  note,  without  an  indorser,  deeming  him.  amply 
responsible.  He  could  not  tell  what  terms  of  sale  were 
announced  by  him,  nor  whether  any  terms  were  men- 
tioned. He.  had  not  received  payment  for  these  goods, 
when  he  made  his  retaim.  Boot  testified^  that  he  gave 
nodiiectionft'witbirespect  to  credit  on  the  sale. 
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♦At  the  close  of  the  evidence,  the  defendant's  counsel 
moved  for  a  nonsuit,  on  the  ground,  that  the  plaiatifi*^ 
by  his  instructions,  had  made  Meacham  his  agent,  and 
thereby  released  the  sheriff;  the  court  granted  the 
motion,  and  the  plaintiff  excepted.  A  motion  for  a 
new  trial,  upon  the  exceptions,  was  denied  at  general 
term,  and  judgment  perfected  in  favor  of  the  defendanti 
whereupon,  the  plaintiff  took  this  appeal. 

EiU,  for  the  appellant. 

TaJber,  for  the  respondent. 

♦RuGGLES,  C.  J. — ^The  return  indorsed  on  the  r-  ^  ^^^^ 
execution  is  conclusive  between  the  plaintiff  and  ■- 
the  sheriff,  for  the  purpose  of  .showing  the  amount  of 
money  raised  by  the  officer  on  that  writ.  The  return , 
although  made  by  the  deputy,  in  the  sheriff's  name,  ia 
the  act  of  the  sheriff,  and  when  the  question  comes  up 
directly  between  one  of  the  parties  to  the  execution  and 
the  sheriff,  the  latter  is  not  permitted  to  gainsay  it* 
{Tovmsend  v.  Oim,  5  Wend.  207;  Oardner  v.  Hcmrwrj 
6  Mass,  827 ;  Haynes  v.  SmaU,  22  Maine  14 ;  Purrinffton  v, 
Lofing,  7  Mass.  392 ;  Doiy  v.  Tarn^ry  8  Johns.  20 ;  Barrdi 
V.  Capeland,  18  Vermont  69;  Pcucton  v.  Steckd,  2  Peiiiu 
St.  93.)  The  evidence  given  by  the  deputy  went  sub- 
stantially to  impeach  the  truth  of  the  return,  and 
having  been  objected  to,  it  should  have  been  excluded. 

The  plaintiff  was  nonsuited  on  the  trial,  on  the 
ground,  that  by  giving  authority  to  the  deputy  to  sell 
on  a  credit,  he  made  the  deputy  his  agent,  and  released 
the  sheriff  from  the  liability  for  his  acts  or  defaults. 
The  deputy  was  authorized  to  give  three  months*  credit 
on  all  amounts  over  $50,  and  four  months  on  all  sums 
over  $100,  for  good  indorsed  notes,  payable  at  the  bank 
of  Whitehall.    But  the  deputy  neither  acted  in  the  line 
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of  his  duty  as  prescribed  by  law,  nor  did  he  obey  the 
directions,  or  act  within  the  authority  giyen  him  by  the 
plaintiff. 

It  does  not  appear,  that  the  goods  sold  by  the  deputy 
to  Gilmore,  Davis  and  Burdick,  respectively,  were  sold 
on  a  credit  of  three  or  four  months,  in  pursuance  of  the 
plaintiff's  authority,  *nor  that  they  were  sold  on 
a  credit  at  all.  These  purchasers  were  permitted 
to  take  away  the  articles  they  purchased,  without  paying 
for  them ;  but  there  is  no  evidence  that  a  credit  was  to 
be  given  by  the  terms  of  the  sale,  nor  by  any  agreement 
made  at  the  time  of  the  sale.  The  deputy  t^tified,  that 
he  could  not  tell  what  terms  of  sale  were  announced, 
nor  whether  any  terms  were  mentioned.  If  no  terms 
were  announced,  and  no  agreement  made  to  give  time, 
the  sales  were  certainly  not  on  credit;  and  yet  the 
deputy  delivered  the  goods,  without  receiving  the  mou^ 
bid  for  them,  and  without  receiving  the  indorsed  notes 
required  by  the  plaintiff,  as  the  condition  on  which  he 
might  sell  on  credit  The  deputy,  moreover,  delivered 
the  goods  purchased  by  Davis  and  Burdick,  without 
obtaining  payment,  against  and  in  violation  of  the 
direction  repeatedly  given  by  Root,  who  is  acknowl 
edged  by  the  deputy,  ii;L  his  letter  of  October  let,  Uf 
have  been  the  plaintiff  s  agent  at  the  sale. 

The  plaintiff  is  not  answerable  for  having  made  the 
deputy  his  agent,  when,  in  fact,  the  deputy  did  nothing 
in  conformity  with  his  instructions.  He  was  certainly 
not  the  plaintiff's  agent  for  the  purpose  of  selling  for 
cash,  and  then  parting  with  the  property,  without  re- 
quiring payment  of  the  money ;  nor  was  he  the  plain- 
tiff's agent  to  sell  on  credit,  except  on  the  condition  of 
taking  indorsed  notes  for  the  amount  purchased*  The 
taking  of  such  notes  was  the  only  condition  on  which 
he  was  authorized  by  the  plaintiff  to  depart,  from  the 
line  of  his  legal  duty  by  selling  on  credit  In  Qorham 
y.  Gale  (6  Ck>w.  467,  and  7. Id.  739),  the  deputy  fDllowed 
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the  Instructions  given  by  the  plaintiflF,  and  the  sheriff 
was  held  to  be  discharged  from  liability,  on  the  ground 
that  the  plaintiff  had  made  the  deputy  his  agent.  In 
Coming  v.  Savihland  (3  Hill  552),  the  deputy  failed  to 
comply  with  the  terms  on  which  he  was  authorized  by 
the  plaintiff^s  attorney  to  let  an  execution  lie  over 
beyond  the  return-day,  and  the  sheriff  was  held  respon- 
sible for  not  having  returned  it. 

For  the  purpose  of  discharging  the  sheriff  from  lia- 
bility for  the  acts  of  his  deputy,  it  must  be  shown,  not 
only  that  the  plaintiff  directed  the  deputy  to  depart 
from  the  line  of  duly  imposed  *by  law,  bttt  thflt  '  ^ 
the  deputy  followed,  or,  at  least,  undertook  to  "- 
follow,  the  directions  given.  He  cannot  otherwise  be 
regarded  in  any  respect  the  agent  of  the  plaintiff.  In 
tiie  present  case,  he  appears  to  havd  paid  no  i'egard  to 
the  plaintiff's  instructions,  and,  therefore,  the  sheriff  is 
responsible. 

Judgment  reversed,  and  new  1i*ial  awarded. 

Watson,  J.,  dissented. 
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Statement  of  the  Case. 


Montgomery  Coxjnty  Bank  v.  Albany  City  Bane  and 
Bank  of  thb  State  of  New  York 

Responsibility  of  coUecUng  bank\ — Joird  defendants. — Cbds 
onappeaL 

Where  a  country  bank  sends  to  its  correspondent  bank,  for  collection^  indorsed 
bills,  payable  at  another  place,  and  ibe  latter  bank  indorses  and  transmiti 
them  to  its  own  correspondent,  at  the  place  of  payment,  the  immediate 
correspondent  of  the  country  bank  is  alone  responsible  to  the  latter,  for  a 
neglect  to  charge  the  indorsers ;  the  third  bank  to  which  the  Inlls  were 
transmitted,  is  only  liable  to  its  immediate  principal.^ 

Where  two  defendants,  not  jdntly  liable,  are  sned,  and  the  complaint  shows 
no  cause  of  action  as  to  one  of  them,  the  objection  may  be  taken  oo  the 
trial,  and  the  complaint  must  be  dismissed  as  to  such  defendant. 

Where  a  judgment  against  two  defendants  is  reversed  as  to  one,  and  affirmed 
as  to  the  other,  generally,  the  reversal  should  be  with  costs. 

liontgomery  County  Bank  v.  Albany  CSty  Bank,  8  Barb.  397,  affirmed  as  to 
one  of  the  defendants,  and  reversed  as  to  the  other. 

Appeal  from  the  general  tenn  of  the  Supreme  Courts 
in  the  fourth  district,  where  a  judgment  entered  upon 
a  verdict  in  favor  of  the  plaintiff  had  been  aflSrmed. 
(Reported  below,  8  Barb.  397.) 

This  was  an  action  against  the  defendants  to  recover 
the  amount  of  a  draft  for  $1800,  which  the  plaintiff  had 
transmitted  to  the  Albany  City  Bank  for  collection,  on 
the  ground  of  omission  to  charge  the  indorsers. 
*  AAA  1  ^^^  ^^^  shown,  on  the  trial,  before  Watson,  J., 
J  that  the  plaintiff  was  the  owner,  and  holder  for 
value,  of  a  draft  bearing  date  the  7th  day  of  June  1848, 
drawn  on  Morgan  Gray,  No.  15  South  street.  New  York, 
by  Loucks  &  Gray,  at  Cansgoharie,  payable  to  the  order  of 

1  See  Commercial  Bank  v.  Union  Bank,  11  N.  T.  208 ;  Beeres  v.  Stat* 
Bank,  8  Ohio  (N.  S.)  465. 
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Jones  &  Hart,  thirty  days  after  date,  for  $1800,  and  in* 
dorsed  by  the  latter ;  that  on  the  6th  day  of  July  1848,  the 
plaintiff,  by  its  cashier,  indorsed  the  same,  for  coUedion, 
and  transmitted  it,  by  mail,  to  the  Albany  City  Bank  for 
that  purpose,  the  latter  being  at  that  time  its  corres- 
pondent and  agent  for  such  purposes  at  Albany;  that 
that  bank  received  it  by  mail,  on  the  8th  day  of  July, 
and  on  that  day,  by  its  cashier,  indorsed  the  draft,  for 
coUediony  and  transmitted  it,  by  mail,  to  the  Bank  of  the 
State  of  New  York,  at  New  York,  for  that  purpose,  the 
latter  bank  being  at  the  time  the  correspondent  and 
agent  of  the  Albany  City  Bank  for  such  purposes,  at 
New  York.  The  draft  was  received  by  the  Bank  of  the 
State  of  New  York,  on  the  10th  day  of  July,  being  the 
day  of  its  maturity,  and  was  not  paid.  Neither  of  the 
defendants  presented  the  draft  for  payment,  on  that  day, 
or  gave  notice  of  the  non-payment  thereof  to  the 
drawers  or  indorsers,  by  means  of  which  neglect,  the 
plaintiff  sustained  damages  to  the  amount  of  the  draft. 

At  the  close  of  the  testimony,  there  was  a  motion  to 
dismiss  the  complaint,  as  to  the  Bank  of  the  State  of 
New  York,  on  the  ground  that  the  contract  was  with  the 
Albany  City  Bank,  which  was  denied,  and  an  exception 
taken.  The  jury,  under  the  instructions  of  the  court, 
found  a  verdict  against  both  defendants,  for  $1917,06; 
and  the  judgment  entered  thereon  having  been  affirmed 
at  general  term,  the  defendants  took  this  appeal 


Classen,  for  the  appellants. 

WeUs,  for  the  respondent. 

Jewett,  J.  (after  stating  the  facts.)— The  most  mate* 
rial  question  presented  by  the  case  for  determination  is, 
whether  the  defendants  are  jointly  liable  to  the  plaintiff 
to  make  good  the  loss  thus  sustained. 
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I  consider  it  a  rule  of  law,  well  settled  in  this  state, 
that  wben  a  hank  peceives  from  the  owner  a  hill,  for  coU 
kction,  payable  either  at  the  place  where  such  bank 
carries  on  its  business,  or  at  some  di^cmt  place,  it  thereby 
becomes  the  agent  of  the  owner,  for  the  collection,  s^nd  in 
the  discharge  of  its  obligations  as  such,  if  the  bill  has 
not  been  accepted,  it  is  bound  to  pi^esent  the  same  for 
acceptance,  without  unrea3onable  delay,  as  well  as  to 
present  the  same  for  payment,  when  it  becomes  payable; 
and  if  not  accepted,  when  pres^ited  for  that  purpose,  or 
*  iiAi  1  ^^*  paid,  when  presented  *for  payment,  it  must 
^  take  andh  steps,  by  protest  and  notice,  as  are 
necessary  to  charge  the  drawer  and  indorser,  or  it  will 
be  liable  to  its  principal,  the  owner,  for  the  damages 
which  the  latter  sustains  by  any  neglect  to  pertbrm  such 
duties,  unless  there  be  some  agreement  to  the  contrary, 
express  or  implied.  And  if  it  be  necessary  or  con- 
venient for  the  bank  to  employ  some,  other  bank  or 
individual  to  collect  the  Mil,  either  at  tlie  place  of  its 
location,  or  at  a  distant  place,  where  the  bill  is  payable, 
and  it  does  employ  another  bank  or  individual,  to 
whom  it  transmits  the  bill  for  that  purpose,  the  latter, 
on  receiving  the  bill  and  entering  upon  the  discharge 
of  the  trust,  becomes  the  agent  of  the  former  bank,  cmd 
not  of  the  owners  and  in  the  absence  of  any  agreement 
to  the  contrary,  is  answerable  to  it,  for  any  neglect  in 
the  discharge  of  ito  duties  as  agent,  whereby  Hie  former 
bank  sustains  any  loss  or  damage.  The  principle  is, 
that  when  a  trust  is  confided  to  an  agent,  and  he  whose 
interest  is  intrusted  is  damnified  by  the  neglect  of  one 
whom  the  agent  employs  in  the  discharge  of  the  trust, 
the  agent  employed  shall  answer  to  the  person  damni- 
fied. {Smedes  v.  Bank  of  IMca,  20  Johns.  372,  affirmed, 
in  error,  3  Govt.  663;  Allen  v.  Suydam,  20  Wend.  321; 
AUm  V,  MerchmU'  Bank  of  New  York,  22  Id.  215;  Dermy 
T.  ManhaUm  Co*,  2  Denio  115,  afBbmed,  in  error,  .6  Id. 
406  ; 
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639;   Oolvin  v.  Holbrook,  2  N.  Y.  126;    Van   Wart  v. 
Wooley,  3  B.  A  C.  419.) 

In  the  case  of  AUm  v.  MerehanJh^  Bank,  above  referred 
to,  the  supreme  court  held,  that  the  o*nly  obligation 
which  the  bank  incurred  was,  to  transmit  the  bill,  in  due 
season,  to  a  competent  agent,  at  the  place  of  payment, 
with  directions  to  take  the  necessary  steps  to  charge  the 
drawers  and  indorsers.  Although  the  court  for  the  cor- 
rection of  errors  reversed  that  judgment,  and  held  that 
the  bank,  on  receiving  the  bill* for  collection^  drawn  in 
this  state  upon  a  person  residing  in  another  state,  was 
liable  for  any  neglect  of  duty  occurring  in  its  collection, 
whether  arising  from  the  default  of  its  officers  here,  its 
correspondents  abroad,  or  of  agents  employed  by  such 
correspondents;  yet,  the  supreme  court,  in  Bank  of 
Orleans  v.  Smith  (3  Hill  560)  still  insisted,  that  the  gen- 
eral commercial  rule  was  correctly  *laid  down  _  ^ 
by  that  court,  in  the  case  of  Alien  v.  MercharM  '• 
Banky  citing,  to  sustain  that  opinion,  Bank  of  Washington 
V.  Triplet  (1  Peters  35),  East  Haddan  Bank  v.  ScovU  (12 
Conn.  304),  and  Fabens  v.  Mercantile  Bank  (23  Pick.  330). 

As  it  respects  the  case  referred  to  in  Peters,  there  is  an 
obvious  distinction  between  the  contract  as  alleged  in 
that  case,  and  the  contract  in  the  case  under  considera- 
tion, the  case  of  Allen  v.  MerchanU!  Bank,  or  in  the  case 
of  Bank  of  Orleans  v.  Smith.  There,  the  case  shows,  that 
Triplet  and  Neal  the  owners  and  holders  of  a  bill,  drawn 
at  Alexandria,  by  Briscoe,  on  Carnes,  of  Washington 
city,  placed  it  in  the  hands  of  the  cashier  of  the 
Mechanics'  Bank  of  Alexandria,  not  for  collection  by  that 
bank,  but  for  the  purpose  of  its  being  transmitted  to  a  bank 
in  Washington  for  coUecHonf  and  indorsing  it  in  blank  for 
that  purpose,  there  being  no  allegation  that  the  bank  at 
Alexandria  made  any  contract  to  collect  the  bill,  express 
or  implied.  Mabshall,  C.  J.,  in  delivering  the  judg- 
ment of  the  court,  said,  that  the  bill  was  not  delivered  to 
the  Mechanics'  Bank  at  Alexandria  for  collection,  but  for 
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transmission;  that  the  bank  in  Washington  became  the 
agent  of  the  holder ;  that  the  bank  in  Alexandria  per- 
formed its  duty  by  transmitting  the  bill,  and  the  whole 
responsibility  of  the  coUection  devolved  on  the  bank 
which  received  it  for  that  purpose. 

The  case  cited  in  Pickering  is  directly  in  point  for 
which  it  was  cited  before  the  court  in  3  Hill.  It  shows, 
that  the  note  in  that  case  was  made  by  a  person  residing 
in  Philadelphia,  indorsed  in  blank  by  one  Massey,  and 
delivered  by  Fabens,  the  owner,  to  the  defendant,  a 
bank  carrying  on  its  business  in  Massachusetts,  for 
collection;  that  this  bank,  in  due  season,  transmitted  the 
note  to  the  Bank  of  the  United  States,  in  Philadelphia, 
for  collection,  the  only  bank  in  that  place  which  the 
defendant  employed  to  make  its  collections ;  demand  of 
payment  of  the  maker  and  notice  to  the  indorser  were 
neglected  to  be  made  and  given,  in  time,  to  charge  the 
latter,  by  means  of  which  the  note  was  not  collectible. 
The  court,  in  delivering  its  judgment,  said,  that  as  a 
♦  AAQ  1  g^^®^  ^®'  ^^  ^^  ^®^^  settled,  that  if  a  bank 
J  *receives  a  note  for  collection,  it  was  bound  to 
make  a  seasonable  demand  on  the  promissor,  and  in  case 
of  dishonor,  to  give  due  notice  thereof  to  the  indorser, 
80  that  the  security  of  the  holder  should  not  be  lost  or 
essentially  impaired  by  the  discharge  of  the  indorsers ; 
and  that  it  was  equally  well  settled,  that  when  a  note  is 
deposited  with  a  bank  for  coUedionf  which  is  payable  at 
another  place,  the  whole  duty  of  the  bank  so  receiving 
the  note,  in  the  first  instance,  is  seasonably  to  transmit 
the  same  to  a  suitable  bank  or  other  agent  at  the  place 
of  payment;  and  as  a  part  of  the  same  doctrine,  it  was 
well  settled,  that  if  the  acceptor  of  a  bill,  or  promissor  of 
a  note,  has  his  residence  in  another  place,  it  shall  be 
presumed  to  have  been  intended  and  understood 
between  the  depositor  for  coUection  and  the  bank,  that  it 
was  to  be  tra/nsmitted  tc  the  place  of  the  residence  of  the 
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promissor,  and  the  same  rule  should  then  apply  as  if,  on 
the  face  of  the  note,  it  was  payable  at  that  place. 

As  sustaining  this  doctrine,  that  court  cited  the  case 
referred  to  in  Peters,  Jackson  v.  IMion  Bank  (4  Har.  & 
Johns.  146),  Lawrence  v.  Stonington  Bank  (6  Conn.  528), 
and  the  case  of  Alien  v.  Merchants^  Bank  (15  Wend.  482), 
which,  within  a  month  after  it  had  been  followed  by  the 
court  in  Massachusetts,  was  reversed  in  this  state,  by 
the  court  of  last  resort,  holding  .that  when  a  bank  or 
broker,  or  other  dealer,  receives,  upon  good  consideration, 
a  note  or  bill  for  coUedion,  in  the  place  where  such  bank, 
broker  or  dealer  carries  on  business,  or  at  a  distant  pUice, 
the  party  receiving  the  same  for  collection  is  liable  for  the 
neglect,  omission  or  other  misconduct  of  the  bank  or 
agent  to  whom  the  note  or  bill  is  sent,  either  in  the 
negotiation,  collection  or  paying  over  the  money,  by 
which  the  money  is  lost  or  other  injury  sustained  by 
the  owner  of  the  note  or  bill,  unless  there  be  some 
agreement  to  the  contrary,  express  or  implied.  What- 
ever, then,  may  be  considered  to  be  the  commercial  rule, 
in  other  states,  on  this  subject,  we  are  not  at  liberty  to 
repudiate  the  rule  as  adjudged  in  our  court  of  last 
resort.  And  I  think  it  quite  certain,  that  the  rule,  as 
stated  by  our  supreme  court,  and  in  the  cases  referred  to 
in  Massachusetts  and  Connecticut,  derives  no  support 
from  the  decision  of  the  supreme  court  of  the  United 
States,  in  *the  case  referred  to  in  that  court.  _  ^  ^^ 
For  there,  the  contract  between  the  holder  of  '•  ^^ 
the  bill  and  the  bank  in  Alexandria  was  for  transmission 
of  the  bill  to  the  bank  in  Washington,  and  not  for  the 
collection  o{  it 

The  bill  or  draft  in  this  case  should  have  been 
presented  to  the  drawee  for  payment  on  the  tenth  day 
of  July,  and  if  neglected  or  refused,  notice  of  demand 
and  refusal,  or  neglect  to  pay,  should  have  been  given 
to  the  drawer  and  indorsers.  The  omission  to  do  so, 
discharged  the  drawer  and  indorsers,  by  reason  whereof 
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the  plaintiff  suffered  a  loss  of  the  amount  of  the  draft. 
The  New  York  State  Bank  was  the  agent  directly  guilty 
of  the  neglect;  that  bank  was  employed  to  do  the 
service,  by  the  plaintiff's  agent,  the  Albany  City  Bank, 
as  its  agent,  to  which  it  was  alone  responsible  for  its  acts 
and  neglects,  and  for  which,  the  latter,  according  to  the 
settled  nue,  was  alone  responsible  to  the  plaintiff,  there 
being  no  agreement  to  the  contrary,  express  or  implied. 

The  gist  of  this  action  is  the  breach  of  duty  arising 
out  of  an  employment  for  hire,  considering  that  breach 
of  duty  as  tortious  negligence,  instead  of  considering  tiie 
same  circumstances  as  forming  a  breach  of  promise, 
implied  from  the  same  consideration  of  hire.  The  Bank 
of  the  State  of  New  York,  not  having  been  employed 
by  the  plaintiff  as  its  agent,  owed  it  no  duty  in  respect 
to  the  draft,  and,  therefore,  is  not  liable  to  the  plaintiff 
for  any  neglect  of  duty  which  it  owed  to  its  principal, 
the  Albany  City  Bank,  under  its  contract  with  it. 

Section  144  of  the  code  provides  for  a  demurrer  to  a 
complaint,  in  six  distinct  cases,  and  §  148  provides,  that 
if  the  objection  is  not  taken,  either  by  demurrer  or 
answer,  the  defendant  shall  be  deemed  to  have  waived 
all  except  the  firdf  which  is,  that  the  court  has  no  juris- 
diction of  the  person  of  the  defendant  or  the  subject- 
matter  of  the  action,  and  the  sixth,  which  is  that  the 
complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  defendant's  counsel  took  the 
objection,  on  the  trial,  substantially,  that  the  defendants 
were  not  charged  by  the  complaint,  or  evidence,  with  a 
joint  liability  to  the  plaintiff  for  the  neglect  which 
*  AAK  1  ^c^^^i^^^d  *^®  l^ss  suffered.  The  objection  '^'came 
J  in  time.  There  was  no  cause  of  action  shown 
by  the  plaintiff  against  the  Bank  of  the  State  of  New 
York,  and,  thwefore,  the  complaint  as  against  it  should 
have  been  dismissed;  The  result  is,  the  judgment  as 
against  the  Albany  C^ty  Bank  must  be  affirmed,  wiHi 
costs^  and  reversed  afl  to  the  Bank  of  the  State  of  New 
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York,  and  the  complaint  as  to  that  bank  dismissed,  with 
costs  against  the  plaintiffi 

Johnson,  J. — Since  the  case  of  Bouchavd  v.  IHas  (1 
N.  Y.  201),  the  code  of  procedure  has  established  rules 
r^ulating  costs,  which  supersede  all  former  rules  upon 
the  subject;  under  the  code,  as.  amended  in  1852,  by 
§  304,  costs  are  allowed,  of  course,  to  the  plaintiff,  upon 
a  recovery  of  money  exceeding  fifty  dollars,  and  by 
§  305,  if,  in  such  action,  the  plaintiff  be  not  entitled  to 
costs,  the  defendant  is.  These  provisions  we  have  held  to 
apply  as  well  to  appeals  as  to  original  suits.  By  §  806, 
when  a  judgment  shall  be  affirmed  in  part  and  reversed 
in  part,  the  costs  of  the  appeal  shall  be  in  the  discretion 
of  the  court.  The  judgment  in  this  case  comes  within 
this  provision,  and  the  costs  are,  therefore,  in  our  dis- 
cretion. As  there  is  a  complete  reversal  as  to  one 
defendant,  we  think  it  a  proper  exercise  of  ouy  discre- 
tion, to  follow  the  analogy  of  the  rule  Applicable  in  such 
a  case  to  an  action  against  a  single  defendant,  and  to 
give  costs  upon  the  reversal,  where  no  special  circum- 
stances render  a  different  disposition  of  the  question 
proper.  In  this  case,  we  find  no  such  special  circum- 
stances, and,  therefore,  the  reversal  must  be  with  costs. 

Judgment  affirmed  against  the  Albany  City 
Bank,  and  reversed,  with  costs,  as  to  the 
Bank  of  the  State  of  New  York 
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Fabmebs'  Loan  and  Tbust  Go.  v.  Oubtib. 
Qmdderation  of  Mortgage. — Presumption. 

A  mortgage  for  purchase-money  U  yalid,  thongh  the  mortgagor  nerer  call  for 
hit  deed,  which  is  to  be  subscquentlj  delivered,  on  surrender  of  a  certificata 
to  that  effect ;  there  is  no  want  of  consideration  for  the  mortgage. 

A  conveyance  by  a  corporation,  in  the  absence  of  proof  to  the  oonrrary,  will 
be  presumed  to  have  been  made  in  porsoance  of  its  powers ;  if  it  hare 
power  to  hold  and  convey  real  estate,  nnder  any  drcnmstances. 

Appeal  from  the  general  term  of  the  Supreme  Courts 
in  the  eighth  district,  where  a  decree  had  been  made^ 
dismissing  the  plaintiff's  bill,  with  costs. 

This  was  a  bill  in  equity  to  foreclose  a  mortgage  given 
by  Lysander  Curtis,  the  defendant,  to  the  plainti£b,  on 
the  15th  January  1839,  upon  eighty  acres  of  land  in 
Erie  county,  part  of  a  large  tract  owned  by  the  Holland 
Land  Company. 

In  1830,  the  Holland  Land  Company  entered  into  an 
executory  contract  with  the  defendant,  for  the  sale  of 
the  eighty  acres  of  land  in  question,  for  the  sum  of 
$320,  payable  in  eight  years ;  the  defendant  paid  $16  on 
account  of  the  purchase  money. 

On  the  31st  December  1835,  the  Holland  Land  Com- 
pany  sold  all  its  lands  to  Jacob  Le  Roy  and  Herman  J. 
Redfield,  subject  to  the  interests  of  parties  holding 
executory  contracts.  By  an  arrangement  between  the 
parties,  the  lands  were  conveyed  to  the  plaintiflfe  and 
the  contracts  were  assigned  to  them,  as  security  for  ad- 
vances, they  agreeing  to  execute  conveyances  to  pur- 
chasers, as  sales  should  be  made  by  Le  Boy  and  Redfield. 
♦  AA7 1  *^^  ^^^^'  *^®  holders  of  executory  ocntracts, 
•^  including  the  defendant,  were  notified  of  the 
412 


1852.]    Farmebs'  Loan  &  Trust  Co.  v.  Curtis.         467 

Statement  of  tbe  Case. 

sale  to  Le  Roy  and  Redfield,  and  the  trust  upon  which 
the  plaintifiEs  held  the  land  and  the  contracts.  And  by 
the  same  notice,  Le  Roy  and  Redfield  offered  to  receive 
payment  of  the  interest  due,  and  to  give  deeds  for  the 
lands,  upon  receiving  bonds  and  mortgages  for  the 
unpaid  purchase-money.  The  defendant,  thereupon, 
called  at  the  ofiBice  of  H.  J.  Redfield,  the  plaintiffs'  agent 
in  Buffalo,  paid  him  $50  on  account,  executed  the  mort- 
gage in  question  for  the  balance  of  purchase-money  due, 
and  as  the  deed  had  to  be  sent  to  New  York  for  execu- 
tion, received  the  following  certificate  for  the  same : 

"Land-oflBice,  Buffalo,  15  January,  1839. 
Lysander  Curtis  having  executed  his  bond  and  mort- 
gage on  the  south  part  of  lot  51,  T.  8,  R.  6,  eighty  acres, 
is  entitled  to  a  deed  for  the  same,  on.  the  presentation 
and  return  of  this  certificate  to  this  office. 

for  H.  J.  Redfield, 
Ira  Hall,  Jr.'* 

The  deed  was  executed  by  the  plaintiffs,  and  returned 
to  the  office  in  Buffalo ;  but  the  defendant  never  called 
for  it,  and  up  to  the  time  of  the  commencement  of  this 
suit,  it  had  neither  been  delivered  nor  tendered  to  him. 
Other  facts  are  stated  in  the  opinion  of  the  court. 

The  case  came  on  for  hearing,  before  the  supreme 
courf^  at  general  term,  upon  the  pleadings  and  proofe, 
when  a  decree  was  made,  dismissing  the  plaintiffs'  bill, 
with  costs,  on  the  ground  that  there  had  been  no  delivery 
or  tender  of  the  deed,  and,  therefore,  the  mortgage  was 
in  operative.    The  plaintiffs,  thereupon,  took  this  appeal. 

Bryanf  for  the  appellants. 

NoyeSf  for  the  respondent 
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♦Jkwett,  J.— The  evidence  shows  that  In  Sq)tember 
1830,  the  Holland  Land  Company  made  a  contract 
with  the  defendant  to  sell  him  the  premises  in  ques- 
tion for  the  price  of  $320,  payable  in  eight  years,  with 
interest  after  two  years ;  that  no  part  ol  the  same  was 
ever  paid,  except  sixteen  dollars  at  the  time  of  mak- 
ing the  contract ;  that  the  defendant  immediately  w^it 
into  the  possession  and  occupancy  of  the  premises  under 
the  conlract  and  has  ever  since  continued  therein;  that 
in  January  1838,  the  Holland  Land  Company  con- 
veyed the  premises  in  question,  with  o&er  lailds,  and 
assigned  the  contract  made  with  the  defendant,  to  the 
plaintifif,  of  which  the  defendant  soon  after  had  notice, 
together  with  information,  that  by  paying  a  portion  and 
s^Quring  to  the  plaintiff^  by  his  bond  and  mortgage, 
the  payi^ent  of  the  residue  of  the  purchase  piice  of  the 
premises,  at  a  future  day,  he  could  have  a  conveyance 
of  the  premises  to  him  from  the  plaintiff. 

The  utmost  which  can  be  gathered  from  the  evidence 
in  respect  to  the  transaction  occurring  on  the  15th  day 
of  January  1839,  is,  that  the  defendant  went  to  the'office 
of  the  plsdntiff,  in  Buffalo,  and  paid  the  sum  of  fS^to 
the  agent  of  the  plaintiff^  to  apply  on  the  purchase  price 
of  the  premises,  and  executed  the  bond  and  mortage 
in  question  to  secure  the  payment  of  the  randne  of  the 
price  of  the  land,  and  delivered  the  same  to  such  agent 
for  that  purpose,  relying  on  the  certificate  which  the 
agent  then  gave  him,  to  the  effect,  that  having  exeouted 
the  bond  and  mortgage  upon  the  premises,  the  defend^ 
ant  was  entitled  to  a  deed  for  the  samoy  oa  the  presenta^* 
tion  and  return  of  the  certificate  to  that  office.  The 
»  ARQ  1  ^^d®^^  shows,  that  *the  deed  could  not  then  be 
-'  executed ;  that  it  was  necessary  to  send  it  to  the 
plaintiff  at  New  York  for  that  purpose,  and  the  defend- 
ant was  so  informed,  and  was  told,  that  it  would  require 
about  two  months  to  get  it  exeouted  and^  retuMned  Wihe 
officei.^hich  was  the  reason  for  giving  the  defendant 
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the  receipt  or  certificate  mentioned.  There  is  no  direct 
proof  to  show  at  what  place  the  deed,  when  executed, 
was  to  be  delivered  to  the  defendant,  but  I  think  it  is 
strongly  implied  by  the  terms  of  the  certificate,  that  it 
was  to  be  delivered  to  him  at  the  plaintiff's  office  in 
Buffalo,  and  that  he  was  expected  to  call  there,  and 
deliver  up  the  certificate  and  receive  the  deed,  on  its 
execution  and  return  from  New  York  to  Buffalo,  after 
the  lapse  of  about  two  months.  Now,  although  the 
plaintiff,  in  March  1839,  executed  the  deed  for  the  con* 
veyance  of  the  premises  to  the  defendant,  and  returned  it 
to  the  office  in  BuflEeJo,  to  be  delivered  to  him,  where 
it  still  remains,  there  is  no  evidence  to  show  that  the 
defendant  ever  aft^  called  for  it 

Under  these  circumstances,  I  am  unable  to  see,  that 
the  making  and  delivery  of  the  bond  and  mortgage 
to  the  plaintiff,  was  eitiier  without  consideration,  fraud- 
ulent or  void.  It  is  quite  plain,  that  the  legal  title  to 
the  premises  did  not:  pass  to  the  defendant,  by  means  of 
the  certificate,  but  that  is  no  reason  why  the  plaintiff 
should  be  precluded  from  foredosing  the  mortgage  and 
acquiring,  under  a  decree  and  sale,  such  title  as  the 
defendant  had  in  tiie  premises.  There  is  nothing  to 
show  that  the  mortgage  was  not  to  be  effective,  until  tbe 
delivery  of  the  deed  to  the  defendant)  and  so  far  as  the 
right  of  the  plaintiff  to  foreclose  the  mortgage  as  against 
the  defendant  is  concerned,  it  is  iiomateriai,  whether 
there  has  been  a  delivery  of  the  deed  or  not.  It  does 
not  lie  with  the  defendmit>  to  olgect  on  that  ground, 
imless  he  shows  that  the  bond  and  mortgage  were  only 
to  become  effective  upon  an=  actual  delivery  of  the  deed 
to  him,  or,  at  least,  that  the  plaintiff  iwaa  guilty  of  some 
breach  of  their  contract  to  deliver,  of  which  tdiere  is  no* 
evidence.  The  plaintiff  did  all  that  it  was  bound  to  do 
in  respect  to  the  deed,  until  the  defendant  presented 
and  iDetumed  the  certificate  at  the  office  in  Buffalo.  It 
executed  it^.and  had  it  there  ready  to.be  delivered, 
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*  470  1  ^^^^  *^®  defendant  should  *call  for  it  I  see  no 
■'  ground  to  impeach  the  validity  of  the  bond  and 
mortgage,  on  account  of  want  or  failure  of  the  con- 
sideration ;  neither  is  shown ;  but  on  th*  other  hand,  a 
good  consideration  is  shown. 

But  it  is  made  a  point,  that  the  deed  was  never  so 
executed  as  to  be  ready  for  delivery.  The  plaintiff  held 
the  title  to  the  premises;  the  deed  is  tripartUe.  The 
plaintiff  is  described  as  the  parties  of  the  first  part,  and 
conveys  the  premises,  with  a  covenant  against  its  own 
acts,  to  the  defendant,  in  fee,  who  is  described  as  party 
of  the  third  part.  Heman  J.  Redfield  and  Jacob  Le 
Roy  are  described  as  parties  of  the  second  part,  and  they 
covenant  with  the  defendant  to  warrant  the  quiet  pos- 
session of  the  premises  to  the  party  of  the  third  part 
Redfield  executed  and  acknowledged  the  execution  of 
the  deed  for  himself,  and  as  attorney  for  Le  Roy.  It  is 
now  objected,  that  there  is  not  any  proof  that  Redfield 
was  in  fact  constituted  attorney  for  Le  Roy.  It  is  suffi- 
cient to  say,  that  no  such  objection  was  made  at  the  trial; 
if  it  had  been,  it  might  have  been  obviated  by  the  pro- 
duction of  the  evidence. 

The  second  ground  of  defence  set  up  by  the  defendant 
in  his  answer  is,  that  the  plaintiff  never  had  the  power 
or  authority  to  purchase  and  receive  a  deed  for  the  con- 
veyance of  the  land  in  question  from  the  Holland  Land 
Company,  or  to  take,  hold  or  convey  the  same ;  and, 
therefore,  if,  in  fact,  the  plaintiff  made  a  conveyance  to 
the  defendant  of  the  premises,  it  was  illegal,  fraudulent 
and  void,  and  formed  no  consideration  whatever  for  the 
bond  and  mortgage.  If,  then,  the  plaintiff  had  author- 
ity by  law  to  take,  hold  and  convey  real  estate  by  deed, 
in  some  form,  and  under  some  circumstances,  the  defence 
under  this  allegation  in  the  defendant's  answer  falls  to 
the  ground ;  for  the  reason,  that  it  does  not  show  for 
what  purposes  the  plaintiff  took  the  conveyance  of  the 
premises  in  question,  and  that  it  was  unautiiorized. 
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Assumihg,  that  the  plaintiff^  under  some,  although 
not  under  all  circumstances,  and  for  every  purpose,  was 
authorized  to  take  and  ti'ansfer  real  estate  by  deed,  it 
rested  with  the  defendant  to  show,  by  allegation  and 
proof,  that  the  plaintiflf  did  not  *take  or  transfer  _  ^ 
the  title  to  the  premises  in  question  for  any  pur-  '• 
pose  and  in  the  form  auUiorized  by  law;  as,  in  the 
absence  of  such  allegation  and  proof,  it  should  be 
intended,  that  the  plaintiff  was  exercising  its  lawful 
powers  in  taking  and  transferring  the  title  to  the  pre- 
mises by  deed. 

The  plaintiflf  was  incorporated  by  an  act  of  the  legis- 
lature, passed  the  28th  day  of  February  1822,  under  the 
name  of  "  The  Farmers'  Fire  Insurance  and  Loan  Com- 
pany," with  authority  to  make  loans  on  the  security  of 
bonds  and  mortgages,  or  conveyances  of  improved  farms, 
&c.f  or  any  other  real  estate,  &c^  and  to  take  and  hold 
ally  such  property,  either  by  mortgage  or  fee-conditional, 
or  fee-simple,  or  any  other  wise,  and  to  be  seised  of,  and 
to  hold  the  same,  until  any  such  estates  or  property 
could  be  conveniently  sold  and  converted  into  money, 
<fcc. ;  to  receive  and  take  any  real  or  personal  property, 
in  payment  or  towards  satisfaction  of  such  debt  pre- 
viously contracted  and  due,  or  to  become  due,  to  the  said 
corporation,  and  to  hold  the  same,  until  the  whole  or 
any  part  could  be  converted  into  money,  Ac."  By  an 
act  passed  the  17th  day  of  April  1822,  the  company  was 
authorized  to  receive  and  take,  by  deed  or  devise,  any 
eflTects  and  property,  both  real  and  personal,  which 
might  be  left  or  conveyed  to  it  in  trust,  and  to  assume, 
perform  and  execute  any  trust  which  had  been,  or  which 
might  be,  created  or  declared  by  any  deed  or  devise  as 
aforesaid,  and  to  receive,  take,  possess  and  stand  seised 
of,  and  to  execute  any  and  all  such  trust  or  trusts,  in  its 
corporate  capacity  and  name,  in  the  same  manner  and 
to  the  same  extent  as  any  trustee  or  trustees  might  or 
could  lawfully  do.    By  an  act  passed  the  30th  of  April 
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1836,  the  name  and  style  of  this  corporation  was  changed 
to  that  of  "  The  Farmers'  Loan  and  Trust  Ciompany." 

It  is  clear,  therefore,  that  the  plaintiflf,  for  some  pur- 
poses, was  authorized  to  take,  hold  and  convey  real 
estate,  and  there  is  no  allegation,  that  it  did  not  exer- 
cise this  power  (if  it  had  it)  in  the  mode  and  manner 
contemplated  by  the  acts  of  the  legislature.  It  follows, 
as  I  think,  that  the  execution  of  the  deed  to  the  defend- 
ant, by  the  plaintiff,  was  a  suflBcient  consideration  for 
the  bond  and  mortgage.    The  decree  of  the  court  below 

*  .^^  ^  should  *be  reversed,  and  the  usual  decree  entered 

If  40.79  1 

-■  by  that  court  for  a  foreclosure  and  sale  of  the 
lands,  and  for  payment  of  the  deficiency  by  the  defend- 
ant, with  costs. 

Decree  reversed,  with  directions  to  enter  the 
usual  decree  of  foreclosure. 

WatboHi  J.,  dissented. 
418 


1852.] 


Tracy  v.  Albany  Exchange  Co 


472 


Statement  of  die  Case. 


Tracy  v.  Albany  Exchangb  Company. 
Lease. — Oovencmt  to  reneno. 


A  ooTenant  that  the  lessee  sliall  hare  tbe  reftisal  of  the  premises,  at  the 
expiration  of  the  lease,  for  a  specified  term,  is  a  covenant  to  renew,  for  the 
same  rent,  for  such  term ;  and  the  lessor  is  bonnd  to  renew,  whenever 
the  lessee  makes  his  election. 

Where  covenants  are  independent,  the  breach  of  one  is  no  excuse  for  the  noa 
performance  of  the  other. 

Appbal  fix)m  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  judgment  entered  in  favor 
of  the  plaintiff,  in  a  case  tried  before  the  court,  without  a 
jury,  had  been  affirmed. 

This  was  an  action  to  recover  damages  for  the  breach 
of  a  covenant,  contained  in  a  lease  from  the  defendaat 
to  the  plaintiff,  of  a  store  in  the  Albany  Exchange 
building,  that  the  plaintiff  should  have  the  refusal  of 
the  premises,  at  the  expiration  of  the  term,  for  three 
years  longer. 

♦It  appeared,  on  the  trial  before  Pakkeb,  J., 


without  a  jury,  that  the  lease  was  executed  by 


[*473 


the  parties  on  the  first  day  of  February  1847,  grant* 
ing  the  premises  to  the  plaintiff  for  two  years  and  six 
months  from  the  first  day  of  November  1846,  at  the  rent 
of  $1000  per  year,  payable  quarterly,  and  contained  the 
following  covenant:  "The  said  party  of  the  second  part 
to  have  the  refusal  of  the  premises,  at  the  expiration  of 
this  lease,  for  three  years  longer."  On  the  first  day 
of  February  1849,  the  plaintiff  requested  the  defendant 
to  execute  to  him  a  new  lease  of  the  premises,  for  three 
years  from  the  first  day  of  May  following,  at  the  same 
rent  as  that  reserved  in  the  lease  before  mentioned,  the 
latter  l)eing  the  day  on  which  the  then  term  would 
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expire.  The  defendant  refused  to  do  so,  unless  the 
plaintiff  would  pay  $1200  per  year  rent,  instead  of 
$1000,  and  subsequently  gave  notice  to  the  plaintiff, 
that  unless  he  would  take  a  new  lease  for  the  premises, 
at  a  rent  of  $1200  per  annum  therefor,  the  defendant 
would  rent  the  premises  to  another.  Subsequently,  and 
on  the  10th  day  of  February  1849,  the  plaintiff  took 
from  the  defendant  a  lease  for  one  year,  from  the  first 
day  of  May  following,  at  the  r^nt  of  $1200  per  annum, 
protesting,  at  the  same  time,  against  the  right  of  defend- 
ant to  exact  an  increased  rent,  and  claiming  to  reserve 
his  right  of  action,  and  for  which  this  action  was 
brought. 

It  was  admitted  by  the  pleadings,  that  the  plaintiff 
demanded  performance  of  the  covenant,  at  the  expira- 
tion of  the  first  term,  and  that  the  defendant  refused. 
♦  An  A  1  *^*  ^^  admitted,  that  the  premises  were  worth 
-'  $1200  per  year,  and  were  rented  by  the  defend- 
ant for  that  sum.  It  was  also  admitted,  that  the  sum  of 
$57  remained  due  on  account  of  the  rent  of  the  premises 
from  the  plaintiff  to  the  defendant,  from  the  first  day  of 
February  1849,  being  part  of  the  quarter's  rent  fiaUing 
due  on  that  day,  and  the  further  sum  of  $250  frcmi  the 
first  day  of  May  1849,  being  the  quarter's  rent  due  on 
that  day,  which  sums  still  remained  unpaid,  and  to 
recover  which  the  defendant  had  brought  a  suit  against 
the  plaintiff. 

The  learned  judge  decided,  that  the  plaintiff  was 
entitled  to  recover  tiie  sum  of  $600,  less  a  rebate  of 
interest  on  $200,  from  tiie  day  of  the  trial  to  the  1st 
May  1851,  and  entered  judgment  accordingly ;  to  which 
the  defendant  excepted.  And  the  judgment  having  been 
affirmed  at  general  term,  the  defendant  took  this  appeal 

Reynolds,  for  the  appellant 

HiUj  for  the  respondent 
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Jbwett,  J.  (after  stating  the  facts.) — ^The  decision  of 
the  main  question  arising  in  this  case,  must  turn  upon 
the  true  construction  of  the  words  of  the  covenant  for  a 
breach  of  which  this  action  is  brought,  which  are,  "The 
said  party  of  the  second  part  to  have  the  refusal  of  the 
premises,  at  the  expiration  of  this  lease,  for  three  years 
longer."  There  are  several  decisions  i^howlng  that  a 
covenant  in  a  lease  to  renew  it,  without  providing  in 
respect  to  the  term  to  be  granted,  or  the  amount  of  rent 
to  be  paid,  implies  a  renewal  for  the  same  term  and 
rent.  But  a  covenant  to  renew  upon  such  terms  as 
might  be  agreed  upon  is  void  for  uncertainty.  (Rutgers 
V.  Hunter,  6  Johns.  Gh.  218 ;  WlMock  v.  JChiffiddy  1  HofiF- 
man  Ch.  110;  4  Kent  Com.  108;  Abed  v.  RadcHff,  13 
Johns.  297 ;  1  Hilliard  Ab.,  ch.  15,  §  78.) 

Whatever  ambiguity  there  may  be  in  the  words  of 
the  covenant,  the  intention  of  the  parties,  to  be  collected 
from  them,  considered  in  connection  with  the  whole 
instrument,  obviously  was,  that  the  plaintiff,  at  his 
election,  should  have  a  renewal  of  the  lease  for  the 
premises,  for  the  further  term  of  three  years,  to  com- 
mence at  the  expiration  of  the  existing  lease,  for  the 
same  annual  rent  as  the  former,  payable  quarter-yearly. 
Although  the  intent  of  the  parties  be  in  opposition  to 
the  strict  letter  of  the  contract,  it  must  prevail,  when 
clearly  ascertained  from  it.  *(2  Kent  Com.  556 ; 
Pa/rkhurst  v.  Smith,  Willes  332;  Hathaway  v.  ^  *"^ 
Power,  6  Hill  453;  Hobart  277.) 

The  plaintiff  was  not  restricted  to  th6  time  when  the 
term  granted  by  the  lease  expired,  to  make  his  election 
for  a  renewal  for  the  farther  term ;  and  if  made,  and  a 
renewal  demanded,  the  defendant  was  bound  to  comply 
with  his  covenant  in  that  respect.  The  plaintiff,  in 
February  1849,  made  his  election  and  demanded  a 
performance;  the  defendant  refused,  unless  he  would 
consent  t^  take  a  renewal  at  an  enhanced  rent,  and 
gave  him  notice  that  unless  he  would  do  so,  the  defend* 
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ant  would  rent  the  premise  to  another;  this,  I  think, 
constituted  a  breach  of  the  covenant  by  the  defendant. 
The  taking  of  the  lease  by  the  plaintiff  for  a  different 
term,  under  the  circumstances,  could  not  operate  as  a 
surrender  of  the  first,  or  as  a  performance  of  the  cove- 
nant by  the  defendant.  The  term  of  this  second  lease 
did  not  commence  until  the  expiration  of  the  first;  and 
besides,  the  evidence  shows  that  it  was  not  intended  by 
the  plaintiff  to  relinquish  or  surrender,  or  by  the  parties 
that  it  should  be  accepted  as  a  performance  of  the  cove- 
nant, and  that  should  be  regarded  as  decisive  of  the 
question.  {Oybson  v.  Searl,  Cro.  Jac.  176;  Van  Rensfe- 
laer  v.  Pennimcm,  6  Wend.  569,  579 ;  Bogart  v.  BwrkhaiUT^ 
1  Denio  126.) 

As  to  the  objection  made  by  the  defendant,  that  there 
was  rent  in  arrear,  and,  therefore,  the  plaintiff  was  not 
entitled  to  a  further  lease,  the  covenant  being  indepen- 
dent, the  liability  of  the  defendant  for  the  breach 
of  tiie  covenant  in  question  remained.  The  pay- 
ment of  the  rent  was  not  a  condition  precedent  to  the 
right  of  the  plaintiff  to  a  renewal  of  the  lease  under  the 
covenant,  and  he  might  bring  his  action  for  a  breach  of 
it,  although  he  was  guilty  of  a  default  in  the  payment 
of  his  rent  or  performance  of  his  covenant  {Dceumon  v. 
Dyer,  5  Barn.  &  Ad.  584.) 

The  measure  of  damages  was  correct.  It  was  con- 
fined to  the  difference  between  what  the  plaintiff  was  to 
have  paid  for  the  rent  for  the  term,  and  what  he  was 
compelled  to  pay  under  the  new  lease.  {Mariertcn  v. 
Mayor  of  Brooklyn,  7  Hill  61;  Drif/ga  v.  DungJU,  17 
Wend.  71.)    The  judgment  should  be  afllrmed. 

Judgment  affirmed. 
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Allbn  and  another  v.  Pattebson. 
Fleadmg. — Sufficiency  of  complaint. 

A  eomplaint,  averring  that  tiie  defendant  is  indebted  to  the  pbdntifi'ij  in  &  tp^ 
cified  sum,  for  goods  sold  and  delivered  bj  the  plaintiffs  to  the  liefendaDi, 
at  his  request,  is  sufficient,  on  demurrer.  It  contains  all  the  cssentit^U  of 
an  indebitatus  count,  in  debt,  at  common  law. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  eighth  district,  where  a  judgment  in  fayor  of  the 
plaintiffs,  upon  demurrer  to  the  complaint,  had  been 
affirmed. 

This  was  an  action  for  goods  sold  and  delivered.  The 
complaint  was  as  follows:  "The  plaintiffs  complain 
against  the  defendant,  for  that  the  defendant  i.^  in- 
debted to  the  plaintiffs  in  the  sum  of  three  hundred 
and  seventy-one  dollars  and  one  cent,  for  goods  scJd  aud 
delivered  by  the  plaintiffs  to  the  defendant,  at  his  re- 
quest, on  the  first  day  of  May  1849,  at  the  city  of 
Buffalo,  in  said  county.  And  the  plaintiffs  say,  that 
the  items  in  their  account  exceed  twenty  in  lunnber. 
And  the  plaintiffs  say,  that  there  is  now  doe  them 
from  the  defendant,  tJie  sum  of  three  hundred  and 
seventy-one  dollars  and  one  cent,  for  which  sum  the 
plaintiffs  demand  judgment  against  the  defendant,  with 
interest  from  the  20th  day  of  October  1849,  besides 
costs." 

The  defendant  demurred  to  the  complaint,  and 
assigned  for  cause  of  demurrer,  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in  this :  1 .  There 
is  no  allegation  in  the  complaint  of  a  contract  Ijy  tlie 
defendant :  2.  The  plaintife  have  alleged  no  breach  of 
any  contract  by  the  defendant :  8.  There  are  no  facts 
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stated  in  the  complaint,  showing  that  the  defendant^  at 
tiie  time  of  the  commencement  of  said  action,  was 
indebted  to  said  plaintifiis :  4.  There  are  no  facts  stated 
in  the  complaint,  showing  anything  was  due  and  pay- 
able from  the  defendant  to  the  plaintiflfe,  at.  the  time  of 
the  commencement  of  this  action. 

*  477  1      ^"^^^  court,  at  special  term  (Makyin,  J.),  gave 

-'  judgment  for  the  plaintifiis  upon  the  demurrer 
with  leave  to  plead  over,  on  payment  of  costs;  which 
having  been  affirmed  at  general  term,  the  defendant 
took  this  appeal. 

(hm^oek,  for  the  appellant. 

Hill,  for  the  respondent 

*  ATk  1      * JbJWBtt,  J. — ^The  code  requires  that  a  oom- 

-'  plaint  shall  contain  a  plain  and  concise  state- 
ment of  the  facts  constituting  the  cause  of  action.  (§  142.) 
Every  fact  which  the  plaintiflF  must  prove,  to  enable  him 
to  maintain  his  suit,  and  which  the  defendant  has  a 
right  to  controvert  in  his  answer,  must  be  distinctly 
averred  or  stated.  The  rule  of  pleading,  in  an  action 
for  a  legal  remedy,  is  the  same  as  formerly,  in  this,  that 
facts  and  not  the  evidence  of  facts  must  be  pleaded. 
(1  Chitty  PL  215;  Bead  v.  Brookman,  3  T.  R.  159,  per 
BuLLER,  J. ;  EnoY.  Woodworth,  4  N.  Y.  249.) 

The  plaintifis,  in  their  complaint  in  this  action,  state 
that  the  defendant  is  indebted  to  the  plaintiffs  in  the 

*  ATQ  1  ^^^  ^^  $371.01,  for  *goods  sold  and  delivered  by 

'  the  plaintiffs  to  the  defendant,  at  his  request,  on 
the  1st  day  of  May  1849,  at  the  city  of  Buffalo,  in  said 
county  of  Erie,  and  that  the  items  of  their  account 
exceed  twenty  in  number,  and  that  there  is  now  due 
them  from  the  defendant  the  sum  of  $37L01,  for  which 
they  demand  judgment  against  the  defendant,  with 
interest  from  the  20th  day  of  October  1849,  besides  costSr 
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In  substance,  stating  that  on  the  1st  day  of  May  1849,  at 
the  city  of  Buffalo,  in  the  county  of  Erie,  the  plaintifiis, 
at  the  request  of  the  defraidant,  sold  and  delivered  to 
him  goods,  for  which  he  then  owed,  or  was  then  bound 
to  pay,  the  plaintiff,  the  sum  of  $^71.01,  and  that  the 
items  of  their  account  of  such  goods  exceeded  twenty  in 
number;  and  further  averrii^  that  there  was  then  due 
them  from  the  defendant  the  sum  of  $371.01  (that  is,  that 
the  time  when  the  said  money  for  said  goods  was  prom- 
ised to  be  paid,  had  expired),  for  which  sum  the  plain- 
tiffs demand  judgment,  &c.  The  question  is,  then,  are 
there  facts  enough  stated  to  constitute  a  cause  of  action  ? 
I  think,  that  there  are. 

The  words  that  the  defendant  is  indebted  to  the  plain- 
tiffs in  the  sum  of  $371.01,  for  goods  sold  and  delivered 
by  them  to  him,  at  his  request,  on  the  1st  day  of  May 
1849,  and  that  there  was  then  due  to  the  plaintiffs,  from 
the  defendant,  said  sum,  clearly  imply  that  a  contract 
had  been  made  between  the  plaimti£&  and  defendant,  by 
which  the  former  sold  and  delivered  to  the  latter  goods, 
at  his  request,  for  which  he  promised  to  pay  the  plaintiffs 
the  sum  of  $371.01 ;  and  that  the  period  when  the  same 
was  promised  to  be  paid  had  expired.  It  contains  every 
statement  of  fact  necessary  to  constitute  a  good  indebir 
tatus  count,  in  debt,  according  to  the  mode  of  pleading 
before  the  code.  (2  Chitty  PL,  ed.  1812,  142;  Emery  v. 
FeU,  2  T.  R.  28;  1  Chitty  PI.  345.)^ 

The  counsel  for  the  defendant  insisted,  that  the  state- 
ment that  there  is  '^due,"  <&a,  did  not  amoimt  to  a 
statement  that  the  debt  had  become  payable;  that  it 
meant  no  more  than  the  statement  that  the  defendant  is 
"indebted,"  &c.,  and  that  if  the  word  "due"  had  two 
significations,  the  pleader  could  not  select  between  them, 
and  impute   to  it   the  one  which   suits  his  purpose 


>  A  complaint  maj  be  in  the  form  of  a  declaration  at  common  law,  if  not 
InccmaiBtent  with  the  code.    Dowi  v.  HotcUuM,  ION.  Y.  Leg.  Obs.  281. 
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'''best;  for  the  maxim  was,  that  everything  should  be 
taken  most  strongly  i^ainst  the  pleader,  or,  if  the  mean- 
ing of  the  words  be  equivocal,  and  two  meanings  present 
themselves,  that  construction  shall  be  adopted  which  is 
most  unfavorable  to  the  party  pleading. 

In  the  case  of  United  l^ates  v.  State  Bank  of  North  Oaro- 
Una  (6  Pet.  29),  Judge  Stoby  said,  that  the  term  "due" 
was  sometimes  used  to  express  the  mere  state  of  indebt- 
ment,  and  then  it  was  an  equivalent  to  owed  or  owing, 
and  it  was  sometimes  used  to  express  the  fact  that  the 
debt  had  become  payable.  In  the  latter  sense,  I  think, 
that  the  word  "due"  was  used  by  the  pleader  in  the 
complaint  in  this  suit,  and  in  tiiat  sense  it  may  be 
deemed  to  have  been  used.  In  1  Chitty  PI.  241,  it  is 
said,  that  it  is  a  maxim  in  pleading,  that  everything 
shall  be  taken  most  strongly  against  the  party  pleading, 
or  rather  that  if  the  meaning  of  the  words  be  equivocal, 
they  shall  be  construed  most  strongly  against  the  party 
pleading  them ;  for  it  is  to  be  intended,  that  every  person 
states  his  case  as  favorably  to  himself  as  possible ;  but 
that  the  maxim  itself  must  be  received  with  some  quali- 
fication, for  the  language  of  the  pleading  is  to  have 
a  reasonable  intendment  and  construction ;  and  when  a 
matter  is  capable  of  difiEerent  meanings,  that  shall  be 
taken  which  will  support  the  declaration,  &c.,  and  not 
the  other  which  will  defeat  it.  {Wyat  v.  Alandf  1  Salk. 
325.) 

The  code  (§  159)  declares,  that  in  the  construction  of  a 
pleading,  for  the  purpose  of  determining  its  effect,  its 
allegations  shall  be  liberally  construed  with  a  view  to 
substantial  justice  between  the  parties ;  and  §  140  pro- 
vides, that  the  rules  by  which  the  sufficiency  of  the 
pleadings  is  to  be  determined  are  modified  as  prescribed 
by  that  aci  I  think,  then,  that  we  are  not  only  author- 
ized but  required  to  consider  that  the  term  "due"  was 
used  in  the  complaint  to  express  the  fact  that  the  money 
sought  to  be  recovered  had  become  payable,  or  the  time 
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when  it  was  promised  to  be  paid  had  elapsed*  The 
judgment  should  be  affirmed  with  costs. 

Judgment  afl&rmed,* 

'  *  To  the  same  effect,  see  Eetettos  t>.  Mjers,  19  N,  Y*  S33 ;  Beekmaa  ^. 
>Mtoer,  15  Barb.  551  ;  FhiUipB  v*  Bartlctt,  9  Bos.  678.  A  complaint  for 
goods  sold  and  deliTered  need  not  arer  that  tho  claim  remalTis  doe  and  unpud ; 
pajment  is  an  affirmatJTe  defence.    Salisburj  v.  StinBoiij  10  Huii  £43, 
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MONTOOMEBY  CoUNTY  BaNK  V.  MaBSH. 

Notice  of  n(mrpaymenL'^Oomp€teney  of  mlmn 

A  notioe  of  non-payment,  bj  mail,  directed  to  the  post-office  throngfa  whidi 
the  indoner  usoally  receiTes  his  letters,  is  sufficient,  though  he  reside  in  a 
Dei^faboring  viUage,  where  there  is  a  post-office,  through  which  he'oocasion- 
allj  recdves  letters. 

A  stockliolder  of  a  corporation  is  a  competent  witness  for  it,  under  the  Code, 
in  on  action  in  which  he  is  not  named  as  a  party. 

Moatgomexy  County  Bank  v  Marsh,  II  Barb.  645,  affirmed. 

Appbal  from  the  general  term  of  the  Supreme  Court, 
in  the  fourth  district,  where  a  judgment  rendered  in 
favor  of  the  plaintiff,  in  a  case  tried  before  the  court, 
without  a  jury,  had  been  affirmed.  (Reported  below, 
11  Barb.  645.) 

This  was  an  action  against  the  defendant,  Seymour  N. 
Marsh,  as  indorser  of  two  promissory  notes,  made  by  the 
firm  of  Loucks  &  Gray,  payable  to  the  order  of  Peter 
G.  Loucks,  and  indorsed  by  him  and  Marsh.  The 
makers  were  joined  as  defendants.  On  the  trial  of  the 
case,  before  Paige,  J.,  without  a  jury,  it  appeared,  that 
the  notes  were  made  by  the  defendants,  George  P. 
Loucks  and  Morgan  Gray,  by  the  name  of  Loucks  & 
Gray,  and  dated  Canajoharie,  May  2d,  1848.  One  was 
payable  to  the  order  of  Peter  G.  Loucks,  three  months 
after  date,  at  the  Montgomery  County  Bank,  in  Johns- 
^  town,  for  *$800,  and  indorsed  by  the  defendants 

J  Peter  G.  Loucks  and  Seymour  N.  Marsh.  The 
other  was  payable  to  the  order  of  Peter  G.  Loucks,  three 
months  after  date,  at  the  Bank  of  the  State  of  New  York, 
in  New  York  city,  for  $1000,  and  indorsed  by  the  same 
defendants.  Under  the  signature  of  Marsh,  on  the  back 
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of  the  last-mentioned  note,  was  nrritten  "  Canajoharie, 
Mont.  Co./'  by  the  plaintiflF's  cashier,  but  there  was  no 
evidence  that  it  was  done  by  the  direction  or  even 
knowledge  of  Marsh. 

Both  notes  werQ  duly  presented  for  payment  at  the 
respective  banks,  where  payable,  on  the  5th  day  of 
August  1848,  the  day  of  the  maturity  thereof,  and  were 
protested  on  that  day  for  non-payment.  It  was  admit- 
ted, that  notices  of  the  non-payment  and  protest  of  the 
notes  were  duly  served  on  Peter  G.  Loucks,  and  that 
such  notice  of  the  protest  of  the  note  for  $1000  was 
served  on  the  defendant  Marsh,  by  putting  the  same 
into  the  post-oflBce,  in  the  city  of  New  York,  on*  the  5th 
day  of  August  1848,  directed  to  Seymour  N.  Marsh,  at 
Canajoharie,  Montgomery  county.  New  York. 

It  was  proved,  that  notice  of  the  non-payment  and 
protest  of  the  other  note  was  served  on  Peter  G.  Loucks, 
by  depositing  the  same  in  the  post-oflBce,  at  Johnstown, 
on  the  5th  day  of  August  1848,  directed  to  Peter  G. 
Loucks,  at  Palatine  Bridge,  Montgomery  county;  and 
that,  at  the  same  time,  a  like  notice  of  non-payment 
and  protest  was  served  on  Seymour  N.  Marsh,  by  de- 
positing the  same  in  the  post-office,  at  Johnstown, 
directed  to  Seymour  N.  Marsh,  at  Canajoharie,  Mont- 
gomery county.  The  evidence  showed  that,  prior  to 
November  1847,  Marsh  resided  at  Canajoharie,  and  at 
that  time,  having  a  family,  he  moved  to  Palatine  Bridge, 
directly  across  the  river  from  Canajoharie,  and  there 
had  since  resided  on  his  farm,  and  that  the  cashier  of 
the  plaintiff  knew  that  fact.  Marsh,  in  1847  and  1848, 
was  engaged  in  making  and  vending  trusses ;  he  made 
them  at  Cherry  Valley,  and  kept  his  principal  office  for 
vending  them  at  Canajoharie,  and  was  in  the  habit  of 
going  to  his  office  nearly  every  day,  when  at  home. 
There  was  a  post-office  at  Palatine  Bridge,  and  another 
at  Canajoharie ;  the  former  was  nearer  to  the  residence 
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'''of  the  defendant  Maxsh  by  about  half  of  a  mile. 
The  mail  coming  from  the  east  reaches  the  post-office 
at  Palatine  Bridge  first.  Marsh,  in  the  year  1848,  as 
well  as  previously,  had  a  letter-box  in  tiie  postroffice 
at  Caniyoharie,  to  which  he  was  in  the  habit  of  resort- 
ing almost  daily,  when  at  home,  and  received  letters 
at  that  office,  and  mailed  letters  there  to  others,  during 
the  year  1848.  His  postage  at  that  office  charged 
to  him  during  the  last  quarter  of  that  year  was  $8.05, 
and  nearly  or  quite  that  for  the  preceding  quarter.  He 
also  did  business  at  the  post-office  at  Palatine  Bridge,  to 
which  he  resorted  two  or  three  times  a  week  himself^ 
and  his  children  were  there  oftener;  when  he  sent 
letters  from  that  office,  he  was  in  the  habit  of  paying 
tiie  postage  at  the  time ;  his  business  there  amounted  to 
forty-five  or  sixty  cents  for  the  last  quarter  of  the  year 
1848.  Marsh  addressed  three  letters  to  the  plaintiff^s 
cashier  in  1848,  in  relation  to  the  business  of  White  & 
Marsh,  concerning  a  note  of  theirs  at  the  plaintiff's 
bank  (White  having  been  former  partner  in  the  truss 
business);  they  were  dated  at  Canajoharie,  May  15th, 
July  6th,  and  July  26th,  1848.  It  was  proved  by  the 
postmaster  at  Canajoharie,  that  Marsh,  after  he  moved 
to  Palatine,  invariably  refused  to  take  notices  of  protest 
from  that  office,  which  came  there  addressed  to  hinu 
It  was  also  proved  by  a  clerk  in  the  post-office  at  Pala* 
tine  Bridge,  that  there  were  a  good  many  letters  came  to 
that  office,  addressed  to  Marsh,  which  he  called  protests, 
which  he  did  not  take ;  he  took  some. 

James  Wells,  a  stockholder  in  the  Montgomery  County 
Bank,  was  offered  as  a  witness  on  behalf  of  the  plaintiff; 
he  was  objected  to,  on  the  ground  of  interest,  but  the 
objection  was  overruled,  and  an  exception  taken.  The 
witness  gave  material  evidence. 

The  learned  judge  gave  judgment  upon  both  the 
notes,  against  all  of  the  defendants ;  which  having  been 
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affirmed  at  general  term,  the  defendant  Marsh  took  thifl 
appeal 


MUchdlf  for  the  appellant. 
Wells,  for  the  respondent. 

Jewett,  J.,  (after  stating  the  facts.) — ^The  first  question 
is,  whether  the  service  of  the  notice  of  non-payment  of 
the  notes  and  protest  was  sufficient  to  charge  Marsh  as 
an  indorser.  This  was  a  case  where  notice  by  mail,  if 
sent,  directed  to  the  defendant  at  the  *proper  -  ^  ^ 
place,  would  be  sufficient,  as  the  defendant  did  '• 
not  reside  in  the  town  or  place  where  the  notes  were 
payable.  It  is  supposed  by  the  counsel  for  the  defend- 
ant, that  the  rule  on  this  subject  requires,  that  the  notice, 
when  sent  by  mail,  to  be  sufficient,  must  be  sent  to  a 
post-office  in  the  town  or  village  where  the  indorser 
resides,  unless  the  indorser  has,  at  the  time  of  indorsing, 
specified  the  post-office  to  which  notice  is  to  be  addressed. 
The  post-office  at  Canajoharie  was  thus  specified  on  the 
back  of  the  note  for  $10Q0,  payable  at  the  Bank  of  the 
State  of  New  York,  under  the  name  of  the  defendant 
Marsh ;  but  that  was  done  by  the  cashier  of  the  plain- 
tiff's bank,  without  the  direction  or  assent  of  Marsh,  and, 
of  course,  cannot  be  allowed  to  affect  him. 

The  rule  of  law  in  respect  to  the  question  under  con- 
sideration was  correctly  stated  by  the  chancellor  in 
Remer  v.  Downer  (28  Wend.  620),  that  if  the  drawer  of  a 
bill  of  exchange,  or  the  indorser  of  a  bill  or  note,  does 
not  reside  in  the  town  or  place  where  such  bill  or  note 
is  payable,  the  notice  of  dishonor  may  be  sent  by  mail, 
directed  to  him  at  the  place  of  his  residence,  or  if  he  is 
in  the  habit  of  receiving  his  letters  and  papers  through 
the  post-office  in  an  adjoining  town,  the  notice  may  be 
directed  to  him  at  either  place.    {Reid  v.  Payne,  16  Johns. 
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218 ;  Bank  of  Geneva  v.  HovM,  4  Wend.  328;  Dcnmer  v. 
BemcTj  21  Id.  10,  where  the  rule  is  stated  by  Judge 
Bbonson  ;  Seneca  County  Bank  v.  iVeoas,  3  N.  Y.  442.) 

This  rule  must  be  understood,  however,  not  to  apply 
to  a  case  where  the  drawer  or  indorser  of  a  bill,  or  an 
indorser  of  a  promissory  note,  Ac,  at  the  time  of  affixing 
his  signature  as  drawer  or  indorser,  has  specified  therein 
the  post-office  to  which  the  notice  is  to  be  addressed. 
(Laws  of  1835,  c.  141.)  It  follows,  that  the  notices  of 
protest,  sent  by  the  mail,  addressed  to  the  defendant 
Marsh,  at  Canajoharie,  were  sufficient  to  charge  him  as 
indorser  of  the  notes,  although  he,  at  the  time  the  notes 
were  made  and  indorsed,  and  at  the  time  they  became 
payable,  resided  in  Palatine ;  because  it  appears  that  he 
was  in  the  habit  of  receiving  his  letters  to  a  considerable 
extent  at  the  post-office  in  Canajoharie,  to  which,  for 
that  purpose,  he  was  in. the  habit  of  resorting  almost 
♦  ASKK  ^  ^^^^y*  when  at  home.  The  evidence  shows  *that 
-■  he  kept  a  letter-box  at  that  post-office,  and 
received  most  of  his  letters  at  that  office,  during  the 
summer  and  fall  of  1848,  although  he  received  some  at 
the  post-office  in  the  town  in  which  he  resided.  In 
addition  to  that,  it  was  shown,  that  he  had  dated  three 
of  his  letters,  directed  to  the  plaintiff's  cashier,  in  May 
and  July  of  that  year,  at  Canajoharie. 

The  remaining  question  arises  upon  the  exception 
taken  to  the  decision  of  the  judge,  admitting  James 
Wells  as  a  witness  for  the  plaintiff,  notwithstanding  he 
was  a  stockholder  in  the  bank,  at  the  time.  The  398th 
section  of  the  code  declares,  that  no  person  offered  as  a 
witness  shall  be  excluded  by  reason  of  his  interest  in  the 
event  of  the  action,  and  §  399  provides,  that  the  last  sec- 
tion shall  not  apply  to  ei  party  to  the  action,  nor  to  any 
person  for  whose  immediate  benefit  it  is  prosecuted  or 
defended,  nor  to  any  assignee  of  a  thing  in  action, 
assigned  for  the  purpose  of  making  him  a  witness. 
Wells,  though  a  stockholder  in  the  plaintiff's  bank,  is 
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not  a  party  to  the  action,  nor  a  person  for  whose  ifwrne- 
diaie  benefit  it  is  prosecuted,  within  the  meaning  of  §  399, 
and  waSj  therefore,  a  competent  witnese  in  favor  of  the 
bank.  {Pcxk  y.  Mayor  of  New  York,  3  K  Y.  489,  493; 
Washington  Bank  v.  Palmer ^  2  Sandf.  686;  K  K  and  ErU 
BaUroad  Cb,  v.  Cook,  Id.  732.)  The  judgment  should  be 
affirmed,  with  costs* 

Judgment  affirmed, 
7K-Y.-28  488 
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Cahoon  el  al.  v.  Bank  op  Utica. 
Jomder  of  acHons. — Svrrender  of  votuJiers. — Cbafe. 

Hie  isrignor  of  collateral  securities,  may,  with  a  daim  tor  a  snrplns,  join  one, 
far  a  fvreiider  of  the  original  evidence  of  debt.  The  eotire  daim  ia  of 
eqtdtaUe  cognisance,  though  the  amount  of  the  surplus  be  imdispated. 

The  plaintiff  in  such  action  is  entitled  to  the  deliyery  of  a  note  of  whidi  he 
is  a  joint-maker,  as  a  voncher  against  his  co-maker. 

In  snch  action,  the  costs  are  in  the  discretion  of  the  court,  under  ]  S06  of  the 
Code. 

Cahoon  v.  Bank  of  Utica,  4  How.  Fr.  4S3 ;  8.  o.  7  Id.  184,  reversed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  fifth  district,  where  a  judgment  rendered  in  favor 
of  the  defendants,  upon  demurrer  to  the  complaint,  had 
been  affirmed.  (Reported  below,  7  How.  Pr.  134,  and, 
at  special  term,  4  Id.  428.) 

This  was  an  action  by  the  assignees  of  Stephen  W, 
Brown,  to  recover  a  surplus  received  by  the  Bank  of 
Utica,  upon  a  mortgage  pledged  to  it  as  collateral 
security  for  his  own  promissory  notes,  and  one  of  the 
firm  of  Brown  &  Rossiter,  and  to  compel  a  delivery  of 
the  notes  to  the  plaintifis,  as  assignees. 

The  complaint  set  forth  that  on  the  4th  day  of  May 
1846,  Stephen  W.  Brown  assigned  to  the  defendants  a 
bond  and  mortgage  for  $3000,  belonging  to  him,  solely, 
as  collateral  security  for  the  payment  of  three  promis- 
sory notes  of  $1000  each,  two  of  which  were  made  by 
Brown  alone,  and  one  by  Brown  &  Rossiter,  a  firm  of 
which  he  was  a  partner,  and  one-half  of  which  Rossiter 
was  bound  to  pay;  that  the  defendants  had  collected 
the  mortgage,  and  that  the  moneys  received  on  the  col- 
lection, after  paying  the  amount  due  upon  the  three 
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notes,  left  a  surplus  in  their  hands  of  |S9.52 ;  that  the 
plaintiffs,  on  the  30th  day  of  May  1846,  received  from 
Brown  an  assignment  of  all  his  estate  and  rights  in 
action,  and  that  shortly  after,  and  before  the  collection 
of  the  moneys  on  the  bond  and  mortgage,  by  the  defend- 
ants, he  died,  and  that  there  were  no  executors  or 
administrators  of  his  estate ;  that  the  defendants^  al- 
though requested  by  the  plaintiff's,  had  refused  to  pay 
them  the  surplus  moneys  received  by  them,  after  the 
♦payment  of  the  notes,  and  to  deliver  to  them  ^ 
the  notes ;  and  demanded  judgment  for  the  sum  *- 
of  $89.42,  and  a  surrender  of  the  notes  to  the  plaintiffs. 
The  defendants  demurred  to  the  complamt,  and  as- 
signed for  cause  of  demurrer : 

1.  That  several  causes  of  action  have  been  improperly 
united  in  said  complaint;  that  is  to  say^  a  cause  of 
action  for  the  recovery  of  a  certain  amount  of  money 
due  by  contract  from  the  defendants,  and  a  cause  of 
action  to  procure  the  delivery  to  the  said  plaintiffs 
of  certain  promissory  notes  in  the  said  complaint  men- 
tioned. 

2.  That  the  cause  of  action  for  the  recovery  of  the 
moneys  in  the  complaint  mentioned,  belongs  to  and 
should  be  brought  in  the  name  of  the  personal  repre- 
sentatives of  Stephen  W.  Brown,  and  not  by  and  in  the 
name  of  the  plaintifiis. 

The  court,  at  special  term  (Oridley,  J.),  gave  judg- 
ment in  favor  of  the  defendants,  upon  the  demurrer,  on 
the  ground  that  there  was  an  improper  joinder  of  causes 
of  action.  (4  How.  Pr.  423.)  And  his  decision  having 
been  affirmed,  at  general  term  (7  Id.  134),  the  plaintiffe 
took  this  appeal. 

Loomis,  for  the  appellants. 

Emtf  for  the  respondent 
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♦Johnson,  J. — The  ground  on  which  this  case  ought 
to  be  put  is,  that  the  complaint  does  not  contain  two 
causes  of  action.  The  claim  is  single;  it  stands  sub- 
stantially in  the  same  position  as  if  Brown  himself 
were  plaintiff.  The  gist  of  it  is,  that  Brown  had  placed 
in  the  possession  of  the  Bank  of  Utica  a  mortgage, 
the  proceeds  to  be  applied  to  pay  three  notes,  one 
made  by  Brown  &  Rossiter,  and  the  others  by  Brown, 
and  the  surplus  to  be  returned  to  him.  His  assignees 
now  seek  an  account  of  the  proceeds  of  the  mortgage 
and  of  their  disposition,  and  to  have  the  balance  paid 
over,  and  the  notes  which  are  satisfied  delivered  up. 
It  is  no  answer,  to  say  that  the  balance  of  moneys 
could  have  been  recovered  in  an  action  for  money 
had  and  received;  it  would,  none  the  less,  have 
been  the  proper  foundation  for  a  bill  in  equity.  Sup- 
pose, instead  of  a  single  security  transferred  to  secure 
debts  to  a  single  person,  twenty  different  securities  had 
been  transferred  to  the  bank,  to  secure  debts  due  to 
twenty  different  persons,  does  any  one  doubt  that  the 
remedy  would  be  in  equity?  It  is  only  because  there  is 
no  dispute  about  the  amount  due,  that  there  seems  to  be 
any  room  for  mistake  as  to  the  character  of  the  claim. 
If  that  remained  to  be  ascertained,  it  would  be  the 
*  AAQ  1  ^^®^^^  possible  case  for  an  *account ;  and  yet 
J  this  case  is  not  clearer  than  that  before  us.  For, 
surely,  the  accidental  circumstance  of  the  absence  of  a 
dispute  as  to  the  amount,  can  hardly  be  deemed  to  alter 
the  value  of  the  party's  right. 

Considering  this  proposition  to  be  established,  it 
remains  to  say  a  few  words  in  regard  to  the  claim  to 
have  the  notes  delivered  up.  Whatsoever  may  be  the 
case  as  to  Brown's  own  notes,  he  had  a  dear  interest  to 
require  possession  of  the  note  of  Brown  &  Rossiter,  in 
order  to  be  able  to  use  it  as  a  voucher  in  stating  an 
account  with  Rossiter,  and,  therefore,  having  extin- 
guished it  by  his  own  means,  he  had  also  a  clear  right  to 
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have  the  note  delivered  up.  It  is,  in  short,  a  complaint 
by  a  debtor  to  have  his  obligation  delivered  up  and 
cancelled,  and  an  account  of  the  securities  pledged  for 
them,  and  payment  of  the  overplus.  That  a  claim  so 
simple  in  its  character,  so  well  recognised,  and  even 
familiar,  under  the  old  practice  in  chancery,  should  be 
seriously  regarded  as  two  distinct  causes  of  action,  re- 
quiring distinct  modes  of  trial,  and  incapable  of  being 
joined  in  a  single  suit,  is  quite  as  surprising  as  the 
doctrine  itself,  if  held  to  be  well  founded,  would  be 
inconvenient. 

Jewett,  J.  {Dissenting,) — In  regard  to  the  cause  of 
demurrer  first  specified,  it  is  insisted  by  the  counsel  for 
the  plaintiflfs,  that  "  the  demand  for  the  money  and  the 
demand  for  the  delivery  of  the  three  notes,  being  both 
rights  which  accrue  from  the  same  state  of  facts,  are 
properly  both  demanded  in  the  conclusion  of  the 
complaint  which  states  these  facts."  The  demurrer 
assumes,  as  I  shall,  that  the  complaint  states  facts 
suflScient  to  constitute  two  causes  of  action,  one  for  the 
♦recovery  of  the  money,  and  the  other  for  the  ^ 
notes.  The  question  then  is,  can  these  two  dis-  '- 
tinct  causes  of  action  be  united?  That  must  depend 
upon  the  provisions  of  the  code. 

Section  167  provides,  that  in  seven  specified  cases, 
several  causes  of  action  may  be  united  in  the  same  com- 
plaint, observing  the  rules  prescribed  in  that  section 
for  that  purpose.  I  think,  that  the  complaint  is  bad, 
becfiuse  it  unites  two  causes  of  action,  without  stating 
them  separately,  and  because  they  do  not  belong  to  any 
one  class,  as  specified  in  §  167,  of  which  there  are  seven. 
The  causes  of  action  which  are  allowed  to  be  united, 
must  belong  to  some  one  of  the  seven  classes,  and  must 
aflfect  all  the  parties  to  the  action,  and  not  require 
diflferent  places  of  trial,  and  must  be  sepuratdy  stated. 
The  separate  statement  of  a  cause  of  action,  and  the 
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separate  counts  of  a  declaration,  are  equivalent  expres- 
sions. 

The  necessity  of  having  each  stated  by  itself,  in  a 
different  count,  is  as  imperative  under  the  code,  as 
under  the  former  mode  of  pleading.  The  case  of  Hcmdi 
V.  GujUfidd  (23  Wend.  35)  shows  what  tnat  was.  Bj 
stating  each  separately,  confusion  is  avoided,  a  definiti 
issue  can  be  framed  on  each  cause  of  action,  and  it  cas. 
be  more  conveniently  tried.  There  should  be  as  many 
separate  statements  as  there  are  causes  of  action.  In  this 
case,  there  are  two  causes  of  action,  or,  at  least,  it  is  so 
claimed;  not  separately  stated,  but  blended  together 
in  a  single  statement.  The  counsel  for  the  plainti£b 
insist,  that  these  two  claims  or  causes  of  action  are 
embraced,  either  within  the  first  class  specified  in  §  167 ; 
that  is,  "claims  arising  out  of"  contract,  express  or 
implied,  or  within  the  seventh  class;  that  is,  "claims 
against  a  trustee,  by  virtue  of  a  contract,  or  by  operation 
of  law/' 

In  respect  to  the  claim  for  the  delivery  of  the  notes  to 
Uie  plaintiffs,  there  is  no  contract  alleged,  out  of  which 
the  claim  is  supposed  to  arise,  nor  can  I  see  how  such  a 
contract  is  implied.  The  facts  stated,  it  seems  to  me, 
exclude  the  idea  of  there  being  any  contract,  express  or 
implied,  upon  which  a  claim  to  deliver  the  notes  to  the 
plaintiffs,  on  payment  of  them,  can  be  founded.  When 
paid,  the  notes  ceased  to  be  the  property  of  the  defend* 

*AQ1  1  *^**  *^*  ^  *^^®'  ^^^  ^*  ^  ^*  ^^^*  doubtful 
J  whether  they  were  of  any  value  to  any  one 
{Todd  V.  OroohshaiikSy  3  Johns.  432);  but  it  is  unnecessary 
to  decide  that  question,  and  I  do  not  intend  to  express 
any  opinion  upon  it.  If  any  action  could  be  sustained, 
by  any  person,  against  the  holder  of  the  notes,  after 
having  received  payment,  to  recover  them  specifically, 
by  reason  of  a  refusal  to  deliver  them  up,  upon  the  facts 
stated,  an  action  for  bieach  of  contract  to  deliver  them 
«ould  not  be  maintained. 
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Nor,  in  my  opimon,  do  the  claims  in  question  come 
within  the  seventh  class  of  cases  specified  in  §  167.  That 
only  embraces  claims  which  arise  against  a  trustee,  by 
virtue  of  some  contract,  or  by  operation  of  law.  It  is 
obvious,  as  I  think,  that  it  intended  to  provide  for  the 
enforcement  of  trusts,  properly  so  called.  In  regard  to 
the  money,  on  its  receipt,  the  defendant  became  a  debtor 
to  the  plaintiflfe  for  the  amount  beyond  the  sum  applied 
in  payment  of  the  notes,  and  as  to  the  notes,  if  any 
action  can  be  sustained  at  law  against  the  defendant,  for 
withholding  them,  it  must  be  an  action  of  tort.  The 
defendant,  in  no  sense,  is  answerable  to  the  plaintiffs  in 
tiie  character  of  a  trustee.  The  judgment  should  be 
affirmed. 

Wblles,  J.,  also  dissented. 

The  following  opinion  upon  the  question  of  costs,  was 
Bubsequently  delivered  by — 

Johnson,  J. — Section  304  of  the  code  gives  costs  to  the 
plaintiflfe,  of  course,  in  several  cases :  among  others,  in 
an  action  for  the  recovery  of  the  possession  of  personal 
property,  and  also  in  an  action  for  the  recovery  of 
money,  where  the  plaintiff  shall  recover  $50  or  more. 
The  plaintiffs'  claim  in  this  case  has  not  been  sustained 
in  this  court,  upon  the  ground  that  it  embraces  two 
causes  of  action,  one  for  money,  and  the  other  for  the 
possession  of  personal  property,  but  upon  the  ground, 
that  it  is  an  action  by  the  assignees  of  a  debtor  to  have 
an  account  from  a  creditor  of  his  dealing  with  securities 
pledged  to  him  for  the  *payment  of  certain  debts,  _  ^ 
and  a  delivery  up  of  the  paid  obligations  or  evi-  '• 
dences  of  debt.  Such  an  action  we  do  not  think  can  be 
properly  described  as  an  action  either  for  the  recovery 
of  money,  or  for  the  recovery  of  the  possession  of  per* 
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sonal  properiy.  Each  subdivision  of  §  304  relates  to  a 
distinct  kind  of  action,  and  in  order  that  an  action 
should  be  deemed  to  be  embraced  in  the  provisions  of 
the  section,  it  should  come  under  some  one  subdivision. 
An  action  for  the  recovery  both  of  money  and  of  the 
possession  of  personal  property  is  not  within  the  pro- 
visions of  §  304.  Each  subdivision  is  complete  in 
itself,  and  to  have  costs  under  the  section,  the  cause  of 
action  must  be  such  as  is  specified  in  some  single  sub- 
division. 

It  was  adjudged,  in  Todd  v.  Orookshanks  (3  Johns.  432), 
that  the  maker  of  a  paid  note  could  not  maintain  trover 
against  the  payee  who  refused  to  give  it  up,  that  it  was, 
in  law,  of  no  value.  Now,  it  is  obvious,  that  if  the 
claim  of  the  plaintiffs  in  this  case,  is  to  be  regarded  as 
an  action  for  the  recovery  of  the  possession  of  personal 
property,  besides  the  difficulty  that  the  case  cited  de- 
termines, that  the  plaintiffs  have  no  property  in  the 
paid  notes,  this  further  difficulty  exists,  that  as  it  is  held 
to  be  of  no  value,  and  as  for  tiie  detention  of  a  thing 
of  no  value  there  can  be  no  legitimate  damages,  their 
right  to  recover  costs  would  be  made  to  depend  on  the 
merely  accidental  fact,  that  upon  the  securities  in 
the  hands  of  the  defendant  a  surplus  of  over  $50  has 
been  received,  and  if  that  feature  were  out  of  the  case, 
as  it  might  very  well  be,  or  if  the  amount  of  the  surplus 
were  under  |50,  then  the  plaintiffs  would  recover  no 
more  costs  than  damages,  or  perhaps  have  to  pay  costs. 
These  consequences  would  be  the  legitimate  and  neces- 
sary results  of  holding  this  action  to  be  embraced  by  tiie 
provisions  of  §  304.  We  think,  it  does  not  come  within 
that  section,  but  comes  under  the  description  of  "  other 
actions"  mentioned  in  §  306,  in  which  costs  may  be 
allowed  or  not  in  the  discretion  of  the  court.  These 
views  are  confirmed  by  reference  to  §§  285,  286  and  289, 
in  reference  to  the  enforcement  of  judgments,  which 
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show  that  the  execution  for  the  delivery  of  persooal 
property  *would  be  wholly  inadequate  to  the  ^  ^  ^^ 
relief  proper  in  such  a  case  as  this.  ^ 

Judgment  reversed,  and  judgment  ordered  for 
the  plaintiflf,  on  the  demurrer,  with  costs  in 
the  court  below,  but  without  costs  to  either 
party  in  this  court. 


City  of  Buffalo  v.  Holloway. 

Bespcrndfyiltty  of  contractor. — Duty  of  municipal  corpora- 
tion.— Pleading. 

A  immicipal  corporation,  against  whom  a  recoTcry  has  heen  had,  for  an 
iignry  sustained  in  consequence  of  a  contractor  for  the  construed  od  of  a 
puhlic  sewer  haying  left  it  unprotected,  has  no  remedy  oyer  agunst  t^ 
contractor,  unless  his  contract  proyided  that  he  should  use  precmidonaiy 
measures  against  accidents.  In  the  absence  of  such  proyision,  It  ii  the 
duty  of  the  corporation  to  guard  the  excayation ;  the  contractor  owes  no 
such  duty  to  his  employer. 

An  ayerment  in  the  complaint,  that  by  reason  of  a  contract,  it  .became  the 
duty  of  the  defendant  to  do  certain  acts,  is  insufficient ;  the  facts  moat  be 
stated  from  which  the  duty  arose. 

Ci^  of  Buffalo  V.  Holloway,  14  Barb.  101,  affirmed. 

Appeal  from  the  general  term  of  the  Supreme  Conrt, 
in  the  eighth  district,  where  a  judgment  for  the  plain- 
tiflF,  upon  demurrer  to  the  complaint,  had  been  reversed, 
and  a  judgment  rendered  for  the  defendant.  (Reportad 
below,  14  Barb.  101.) 

The  complaint  set  forth  that,  in  1849,  the  common 
council  of  the  city  of  Buffalo,  in  pursuance  of  authority 
conferred  by  law,  resolved  that  a  sewer  be  constructed 
in  Elk  street,  in  said  city,  from  the  Clark  and  Skiuner 
canal  to  the  Canal  slip  near  Louisiana  street;  and  the 
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street  commissioner  of  said  city  was,  by  such  resolution, 
directed  to  contract  with  the  defendant  for  the  construe* 
tion  of  said  sewer,  in  accordance  with  the  proposals  for 
said  work,  before  reported  to  the  common  council.  That 
the  street  commissioner  did,  in  pursuance  of  such  resO' 
lution,  enter  into  a  contract,  in  behalf  and  as  agent  of 
the  city,  with  the  defendant,  to  construct  the  said  sewer. 
That  Elk  street  was  a  public  street  or  highway  in  the 
said  city,  and  had  been  and  was  used  as  such,  for  per- 
sons at  all  times  to  pass  and  repass  along  and  upon, 
freely,  at  pleasure,  on  foot,  and  with  carriages,  horses 
and  cattle.  That  the  defendant,  after  he  commenced 
the  construction  of  said  sewer,  and  for  the  purpose  of 
constructing  the  same,  excavated  the  earth,  in  and  near 
the  middle  of  Elk  street,  near  the  east  end  of  the  bridge 
over  Canal  slip,  in  such  manner  as  to  make  a  deep  pit 
or  hole,  near  the  east  end  of  said  bridge,  about  twelve 
feet  in  length,  along  the  middle  of  said  Elk  street,  and 
about  four  feet  wide,  and  about  fifteen  feet  deep. 

That  it  then  became,  and  was,  and  continued  to  be, 

the  duty  of  the  defendant,  while  the  said  pit  or  hole 

should  remain  open,  to  use  due  care,  and  to  erect,  main- 

tain  and  keep  lights,  guards  and  barriers  *about 

^  J  and  in  the  vicinity  of  said  pit  or  hole,  to  pre- 
vent and  protect  persons,  lawfully  travelling  and  pass- 
ing in,  along  and  upon  said  street,  from  and  against 
unavoidably  falling  into  said  pit  or  hole.  That  the 
defendant  neglected  his  duty  in  this  behalf,  and  did  not 
use  due  care,  or  erect,  or  maintain,  or  keep  lights,  guards 
or  barriers  about  or  in  the  vicinity  of  said  pit  or  hole,  to 
prevent  or  protect  persons,  lawfully  travelling  or  passing 
in,  along  and  upon  said  street  from  and  against  unavoid- 
ably falling  into  said  pit  or  hole. 

That  while  the  said  pit  or  hole  was  open,  the  defend- 
ant wrongfully,  carelessly,  negligently  and  improperly 
left  the  same  unguarded;  and  while  the  same  was  so 
left,  one  Augustus  F.  Tripp,  while  lawfully  passing  and 
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going  along  and  upon  Elk  street,  unavoidably  fell  into 
said  pit  or  hole  by  means  of  which,  he  was  injured  and 
sustained  damages.  That  he,  afterwards,  brought  an 
action  against  the  City  of  Buflfalo,  for  such  injuries,  and 
recovered  a  judgment  therefor,  for  $1000  and  costs, 
which  had  since  been  paid  by  the  plaintiff;  and  that, 
by  reason  thereof,  a  right  of  action  accrued  to  the  plain- 
tiff, to  recover  the  same  of  the  defendant,  for  which 
judgment  was  demanded. 

The  defendant  demurred  to  the  complaint,  and  as- 
signed the  following  causes  of  demurrer : 

1.  The  facts  in  the  complaint  do  not  show  any  rela- 
tion existing  between  the  plaintiff  and  the  defendant, 
which  makes  the  defendant  liable  to  the  plaintiff  for  the 
claim  therein  demanded. 

2.  The  statement  of  facts  in  the  complaint  does  not 
establish  any  liability  in  favor  of  the  plaintiff  against 
the  defendant. 

3.  The  statement  of  facts  in  the  complaint  does  not 
make  out  a  cause  of  action  against  the  defendant. 

The  court,  at  special  term,  overruled  the  demurrer, 
and  gave  judgment  for  the  plaintiff,  with  leave  to 
answer.  This,  however,  was  reversed,  at  general  term, 
and  judgment  entered  in  favor  of  the  defendant ;  where- 
upon, the  plaintiff  took  this  appeal. 

Poolf  for  the  appellant. 

Jcmson,  for  the  respondent. 

♦Jewbtt,  J.-- -I  consider  it  to  be  a  well-settled  _  ^  . 
rule  of  law,  at  this  day,  notwithstanding  there  ^ 
are  some  cases  to  the  contrary,  that  the  liability  to 
make  compensation  for  an  injury  arising  from  the  neg- 
ligent act  of  another,  attaches  only  on  the  person  doing 
the  act,  or  on  the  person  employing  him.    The  liability 
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of  any  one  other  than  the  party  actually  guilty  of  any 
wrongful  act,  proceeds  on  the  maxipa  that  he  who  does 
an  act  through  the  medium  of  another  is  in  law  con- 
sidered as  doing  it  himself — quifadt  per  aliumfacU  per  se. 

The  party  employing  has  the  selection  of  the  agent 
employed :  and  it  is  reasonable,  that  he  who  has  made 
choice  of  an  unskilful  or  careless  person  to  execute  his 
orders,  should  be  responsible  for  any  injury  resulting 
from  his  want  of  skill  or  want  of  care.  But  neither  the 
principle  of  the  rule,  nor  the  rule  itself,  can  apply  to  a 
case  where  the  party  sought  to  be  charged  does  not  stand 
in  the  character  of  employer  to  the  party  by  whose  n^- 
ligent  act  the  injury  has  been  occasioned.  {Quarman  v. 
Burnett,  6  Mees.  &  Wels.  499;  Rapaon  v.  Oubitt,  9  Id. 
711 ;  MiUigm  v.  Wedge,  12  Ad.  &  Ellis  737 ;  Laugher  v. 
Pointer,  5  Barn.  &  Cress.  547,  Opinion  of  Abbott,  C.  J., 
and  LiTTLEDALE,  J.;  Hobbitt  v.  London  &  Northwestern 
Railway  Co,,  4  Wels.,  Hurlst.  &  Gordon  254;  Blake  v. 
Ferris,  5  N.  Y.  48.) 

It  is  not  necessary,  in  this  case,  to  decide  whether,  in 
any  case,  the  owner  of  lands  or  houses  may  not  be 
*  Aon  1  responsible  for  nuisances,  *occasioned  by  the 
•'  manner  in  which  his  property  is  used  by  others, 
not  standing  in  the  relation  of  servant  to  him.  It  may 
be,  that  in  some  cases,  he  is  so  responsible.  But  then 
his  liability  must  be  founded  on  the  principle,  that  he 
has  not  taken  due  care  to  prevent  the  doing  of  acts 
which  it  was  his  duty  to  prevent,  whether  done  by  his 
servants  or  others.  If,  for  instance,  a  person  occupying 
a  house  or  a  piece  of  land,  should  permit  another  to 
carry  on  there  a  noxious  trade,  so  as  to  be  a  nuisance  to 
his  neighbors,  it  may  be,  that  he  would  be  responsible, 
though  the  acts  complained  of  were  neither  his  acts  nor 
the  acts  of  his  servants.  He  would  have  violated  the 
rule  of  law,  which  requires  every  one  to  enjoy  his  own 
property  in  such  a  manner  as  not  to  injure  that  of 
another  person. 
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It  may  well  be,  that  the  case  alleged  and  proved  by 
Mr.  Tripp,  authorized  a  recovery  against  the  City  of 
Buflfalo,  upon  the  ground,  that  the  act  which  occasioned 
his  injury  was  the  negligent  act  of  the  agent  or  servant 
of  that  city,  in  executing  the  contract  made  with  it,  for 
the  construction  of  the  sewer ;  or  upon  the  ground,  that 
the  city  of  Buflfalo  improperly  omitted  to  erect,  main- 
tain and  keep  up  the  necessary  lights,  guards  and  bar- 
riers about  and  in  the  vicinity  of  the  pit  or  hole  exca- 
vated in  Elk  street,  during  the  progress  of  the  work. 

The  City  of  Buflfalo  was  bound  to  exercise  its  right  in 
constructing  the  sewer,  in  a  careful  and  prudent  man- 
ner, so  as  to  avoid  injury  resulting  to  others  from  it , 
and  if  it  were  prudent  and  necessary  to  erect,  maintain 
and  keep  lights,  guards  and  barriers  about  and  in  the 
vicinity  of  the  place  excavated,  during  the  progress  of 
the  work,  in  order  to  protect  and  prevent  persons  law- 
fully travelling  and  passing  along  the  street,  from 
unavoidably  falling  into  the  pit  or  hole  and  thereby 
sustaining  injury,  it  was  its  duty  to  do  so,  and,  conse- 
quently, it  is  liable  for  injuries  occasioned  by  the  want 
of  such  proper  precautionary  measures.  As  between  the 
City  of  Buflfalo  and  the  defendant,  the  obligation  of  the 
latter  extended  no  further  than  to  perform  his  part  of 
the  contract  made  for  the  construction  of  the  sewer, 
according  to  its  terms,  with  reasonable  skill,  and,  con- 
sequently, he  is  only  liable  to  the  city  to  compensate  it 
for  such  injuries  as  it  sustained  *for  want  of  -  ^ 
the  exercise  of  such  skill  in  the  performance  ^ 
of  his  contract  in  that  manner. 

The  complaint  states  that,  for  the  purpose  of  con- 
structing the  sewer,  the  defendant  excavated  the  earth  in 
or  near  the  middle  of  Elk  street,  near  the  east  end  of 
the  bridge  on  the  Canal  slip,  in  such  manner  as  to  make 
a  deep  pit  or  hole  near  the  east  end  of  the  bridge,  about 
twelve  feet  in  length  along  the  middle  of  the  street,  of 
the  width  of  about  four  feet,  and  of  the  depth  of  about 
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fifteen  feet ;  and  that  it  then  became  and  was  tlie  duty 
of  the  defendant,  while  the  pit  or  hole  remained  open,  in 
the  use  of  due  care,  to  have  erected  and  maintained 
lights,  guards  and  barriers  about  and  in  the  vicinity  of 
the  pit  or  hole,  to  prevent  and  protect  persons  lawftilly 
travelling  and  passing  in,  along  and  upon  Elk  street, 
from  and  against  unavoidably  falling  therein;  that 
while  the  pit  or  hole  was  open,  the  defendant  wrongfully, 
carelessly,  negligently  and  improperly  left  it  unguarded, 
and  while  so  left,  Ac.,  Mr.  Tripp,  while  lawfully  passing 
along  and  upon  Elk  street,  unavoidably  fell  into  it,  by 
means  whereof,  he  was  greatly  hurt,  Ac,  and  afterwards 
sued  the  City  of  BuflEedo  for  such  injuries,  and  recovered 
against  it  a  certain  sum,  &c.,  therefor,  which  the  said 
city  had  paid,  &c. 

It  will  be  observed,  that  it  is  not  stated  or  alleged  in 
the  complaint,  that  it  was  not  necessary  for  the  defend- 
ant, in  order  to  construct  the  sewer,  in  pursuance  of  the 
terms  of  his  contract,  to  excavate  the  pit  or  hole  in 
every  respect  as  it  was  done,  or  that  there  was  any  lack 
of  skill  manifested  in  executing  the  contract  in  that 
respect.  The  complaint,  instead  of  stating  facts  and  cir- 
cumstances to  show  that  it  was  the  duty  of  the  defendant 
to  erect  and  keep  up  lights,  guards  and  barriers,  while 
the  pit  remained  open,  assumes  that  such  was  his  duty, 
and  proceeds  at  once  to  all^e  a  breach  of  this  duty. 
The  difficulty  is,  the  want  of  any  statement  of  facts, 
from  which  such  duty  arises ;  for  an  allegation  of  the 
duty  is  of  no  avail,  unless,  from  the  rest  of  the  com- 
plaint,  the  facts  necessary  to  raise  the  duty  can  be 
collected.  If  the  excavation  to  construct  the  sewer  in 
the  street  in  question  was  such  as  to  make  it  necessary 
and  proper  to  erect  lights,  guards  and  barriers  in 
the  vicinity,  to  render  the  passing  of  the  street  safe, 
*while  open,  it,  unquestionably,  was  the  duty  of 
J  the  City  of  Buffialo  to  have  caused  such  pre- 
cautionary measures  to  be  taken.  The  city  might  have 
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contracted  with  the  defendant  to  take  such  measures ;  in 
that  event,  the  duty,  as  between  him  and  the  city,  would 
have  devolved  upon  him,  and  he  would  have  been  liable 
for  all  the  consequences  resulting  to  it,  for  any  neglect 
on  his  part  in  observing  his  stipulations  in  that  respect ; 
or  the  city  may  have  judged  the  measures  unnecessary, 
and,  therefore,  omitted  to  provide  for  them  in  its  con- 
tract with  the  defendant,  or  if  otherwise,  the  city  might 
have  chosen  to  contract  for  the  doing  of  that  service 
with  some  other  person.  In  either  case,  the  defendant 
would  owe  no  such  duty  to  the  city,  whatever  liability 
he  might  have  incurred  to  others,  who  suffered  by  the 
digging  of  the  pit  and  leaving  it  open,  without  such 
measures  having  been  taken  to  guard  against  the  danger 
which  there  was  in  passing  in  the  street.  {Seymour  v. 
Maddox,  16  Q.  B.  326;  1  Chitty  R.  370,  ed.  1812,  by 
Day.) 

The  complaint  should  contain  a  plain  and  concise 
statement  of  the  facts  constituting  a  cause  of  action. 
(Code,  §  142.)  In  my  opinion,  the  tjomplaint  in  this  case 
comes  short  of  that.  The  defendant  was  at  liberty,  by 
§  144  of  the  code,  to  demur  to  it,  when  it  appeared  upon 
its  face,  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  judgment,  therefore,  should  bo 
affirmed. 

Judgment  affirmed.^ 

>  This  case  was  decided  on  the  ground  that  it  was  the  datjr  of  <he  mnnici- 
pal  corporation,  and  not  of  the  contractor,  as  between  themselTes,  to  have 
guarded  the  excavation,  so  as  to  prevent  persons  falling  into  it.  Kocfaester 
9.  Montgomery,  72  N.  T.  69.  If  the  contractor  had  been  the  principal 
wrongdoer,  though  the  corporation  might  be  also  liable,  there  is  no  donbt  of 
its  right  to  recover  over  against  the  former ;  thongji  both  tort-feasors,  they  are 
not  in  pari  delicto.  Bobbins  v.  Chicago,  4  Wall.  657  ;  Lowell  t*.  Short,  4 
Cosh.  275 ;  Troy  v.  Troy  and  Lansingbar^^  Railroad  Ck>.,  49  N.  T.  657 ; 
8.  c.  8  Lans.  270 ;  Rochester  v.  Montgomei7y72  N.  T.  65.  And  tee  Creed  v, 
Hartman,  29  Ibid   591 
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Donnelly  v.  Cobbett  el  dl. 
Foreign  imolverU  discharge, — Attouihmffrd. 

The  courts  of  one  state  do  not  gire  effect  to  an  insolyent  discharge  obtained 
in  another,  as  to  a  creditor  who  does  not  reside  within  the  jurisdiction,  and 
whose  debt  was  not  there  contracted,  though  judgment  was  obtained  againti 
the  debtor  in  the  courts  of  the  state,  where  the  discharge  was  granted.  * 

An  amplication  for  an  attachment  against  a  non-resident  debtor,  which  pod- 
tively  arers  the  debt  and  the  consideration,  is  not  ritiated  by  an  allegatioii 
that  the  indebtedness  arose  upon  a  judgment  obtained  therefor  in  another 
state,  at  a  particular  time  and  place,  "  as  these  deponents  belieye." 

Appeal  from  the  general  term  of  the  Court  of  Com- 
mon Pleas  of  the  city  of  New  York,  where  a  judgment 
upon  a  verdict  in  fayor  of  the  plaintiiBT  had  been 
affirmed. 

This  was  an  action  brought  by  the  plaintiff  as  the 
surviving  member  of  the  firm  of  Donnelly  &  Hyatt, 
upon  a  bond  given  by  the  defendants,  to  discharge  an 
attachment  against  the  goods  of  the  defendant  Corbett, 
as  a  non-resident  debtor. 
♦  KOI  1      *^*  appeared  on  the  trial,  that  on  the  24th 

^"•^  J  March  1837,  Corbett,  a  resident  of  South  Caro- 
lina,  purchased  a  bill  of  goods  of  the  firm  of  Donnelly 
&  Hyatt,  merchants  of  New  York,  amounting  to  1962.62, 
and  gave  them  his  note  for  the  amount  thereof,  at  eight 
months,  payable  at  the  bank  of  South  Carolina,  at 
Charleston. 

The  note  having  been  dishonored,  the  firm  of  Don- 

I  See  Ballard  «.  Webster,  9  Abb.  Ft.  404;  Bitcfaie  w.  GairiMii,  10  Ibid. 
S46. 
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nelly  <t  Hyatt,  brought  suit  in  the  court  of  commou 
pleas  of  Charleston,  South  Carolina,  and  recovered  judg- 
ment thereon,  upon  which,  in  August  1843,  he  issued  a 
ca.  8CLf  by  virtue  of  which,  Corbett  was  taken  in  execu- 
tion. The  latter,  on  the  11th  March  1844,  obtained  a 
discharge  from  imprisonment,  and  from  Mb  debtsy  under 
the  insolvent  law  of  the  state  of  South  Carolina,  upon  hi*? 
own  petition ;  but  neither  the  plaintiff,  nor  his  deceased 
partner,  were  parties  to  the  proceeding,  nor  received  any 
dividend  from  the  assigned  estate. 

On  the  33th  March  1846,  the  plaintiff  applied  to 
Judge  Edmonds,  for  an  attachment  against  the  property 
of  Corbett,  as  a  non-resident  debtor.  The  affidavit  for 
the  attachment  set  forth : — 

That  Corbett  was  indebted  to  the  plaintiff,  as  the  sur- 
vivor of  Hyatt^  in  the  sum  of  11520.95 ;  "  that  such 
demand  arises  upon  a  judgment  which,  deponent  has 
been  informed  and  believes,  was  obtained,  in  or  about 
the  year  1843,  by  this  deponent  and  the  said  Hyatt  in 
his  lifetime,  in  a  court  of  competent  jurisdiction  in  tlie 
state  of  South  Carolina,  in  the  United  States,  against 
the  said  Corbett,  such  judgment  being  rendered  upon  a 
promissory  note  for  1962.62,  dated  at  the  city  of  New 
York,  the  24th  day  of  March  1837,  &c. ;  and  that  the 
♦grounds  upon  which  the  said  application  is  j.  ^  -  ^ 
founded  are  true,  to  wit,  that  the  said  James  '- 
Corbett  is  indebted  to  this  deponent,  as  such  survivor, 
in  said  sum  of  money,  upon  said  judgment,  and  that 
such  judgment  was  rendered  upon  a  contract  made  in 
the  city,  county  and  state  of  New  York." 

The  defendant  gave  bond  to  discharge  the  attachment, 
and  the  plaintiff  having  obtained  judgment  in  the 
attachment  suit,  this  action  was  brought  against  the 
obligors  in  the  bond. 

The  court,  upon  the  trial,  held,  that  the  insolvent 
discharge  obtained  in  South  Carolina,  was  invalid  aa 
against  the  plaintiff;  and  that  the  affidavit  upon  which 
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the  attachment  was  granted  wqb  sufficient :  to  which  the 
defendants  excepted.  And  the  judgment  entered  upon 
the  verdict  in  favor  of  the  plaintiiBf  having  been  affirmed 
at  general  term,  the  defendant  took  this  appeal. 

HiU,  for  the  appellant. 

♦Gardiner,  J.— Thete  is  some  difficulty  in  ascertain- 
ing the  precise  position  occupied  by  the  supreme  court 
of  the  United  States  upon  the  subject  of  state  insolvent 
laws.  We  are  authorized,  I  think,  to  assume,  that  such 
laws,  when  enacted  in  good  faith,  are  valid,  so  far  as 
they  aflTect  the  remedy  to  enforce  the  contcact.  {Starges  v. 
Orowningshidd,  4  Wheat  122 ;  McMillan  v.  McMd,  4  Id. 
209;  Ogden  v.  Saunders,  12  Id.  213;  Cook  v.  MoffaU,  5 
How.  295.)  That  they  were  void,  as  impairing  the  obli- 
*  r/y.  1  S^*^^^  ^^  contracts,  *whenever  they  assume  to 
•'  discharge  the  obligation  of  the  debtor,  was  af- 
firmed by  Chief  Justice  Marshall,  in  the  case  from 
4  Wheaton,  above  cited,  without  qualification.  In  Saun- 
dera  v.  Ogden,  the  decision  was  against  the  validity  of 
the  law  relied  upon  by  the  defendant,  in  that  particular 
case ;  but  the  opinion  of  the  majority  of  the  judges,  then 
delivered,  confined  the  principle  settled,  to  contracts 
made  by  citizens  of  different  states,  and,  in  argument^ 
affirmed  the  constitutionality  of  state  laws  absolving  the 
debtor  from  contracts  made  subsequently  to  the  passage, 
between  citizens  of  the  same  state. 

In  the  case  before  us,  the  defendant  purchased  mer- 
chandise in  the  city  of  New  York,  for  which  he  gave  his 
note  to  the  plaintiff,  the  vendor,  payable  in  South  Car- 
olina, where  the  vendee  then  and  subsequently  resided. 
The  debt,  consequently,  was  contracted  at  the  place  of 
residence  of  the  creditor,  by  a  citizen  of  another  statOi  to 
be  paid  at  the  domicil  of  the  debtor.  The  case  is,  there- 
fore, within  the  general  doctrine  established  in  Ogden  v. 
Saimdera.  The  purport  of  that  adjudication,  as  stated  by 
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Judge  Johnson,  was,  "that  as  between  citizens  of  the 
same  state,  a  discharge  of  a  bankrupt  by  the  laws  of  that 
state  is  valid,  as  it  affects  posterior  contracts ;  as  against 
citizens  of  other  states,  it  is  invalid,  as  to  all  corUrada.'^ 
According  to  this  authority,  the  insolvent  law  invoked 
by  the  defendant  was  void  as  against  the  plaintiff,  a 
foreign  creditor. 

Again,  independent  of  authority,  the  law  of  the  place 
of  the  contract,  as  well  as  of  its  performance,  bound  this 
defendant  to  the  fulfilment  of  his  promise ;  another  law 
of  South  Carolina,  in  reference  to  a  distinct  subject, 
assumed  to  discharge  him  &om  this  obligation,  without 
performance.  If  annulling  a  contract  impairs  its  obli- 
gation, such  a  law  would  conflict  with  the  constitution 
of  the  United  States. 

It  has  been  said,  in  reference  to  contracts  between 
citizens  of  the  same  states,  that  bankrupt  laws  in  force  at 
the  time  of  the  agreement,  became  a  part  of  the  contract 
— and  that  the  same  rule,  should  apply  to  laws  at 
the  place  of  performance,  in  cases  like  the  present 
This  argument  has  never  been  deemed  satisfactory. 
♦For,  if  existing  insolvent  laws  constitute  an  j-  ^  ^^p. 
element  of  the  agreement,  why  should  not  the  '- 
right  to  enact  them,  in  the  discretion  of  the  legislature, 
especially,  when  given  by  a  written  constitution,  be 
recognised  in  the  same  manner.  There  1$  no  more  diffi- 
culty in  finding  a  place  for  such  an  acknowledgment,  or, 
indeed,  for  a  state  constitution,  in  the  undertaking  of 
a  debtor,  than  for  a  state  bankrupt  law.  In  either  case, 
upon  the  hypothesis  under  consideration,  the  creditor  is 
bound  in  virtue  of  Lis  own  assent  He  may,  therefore, 
as  well  be  concluded  by  a  recognition  of  a  right  to 
l^islate  prospectively  upon  this  subject,  as  by  a  recog- 
nition of  a  law  in  force  at  the  time  of  the  contract 
Every  insolvent  law,  consequently,  enacted  in  pursuance 
of  such  a  constitution,  in  the  ordinary  course  of  legisla- 
tion, would  be  valid,  whether  passed  previous  or  subse- 
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quent  to  the  creation  of  the  debt.  The  United  States 
court,  however,  have  uniformly  held  otherwise,  as  to  all 
laws  discharging  the  debtor,  passed  subsequent  to  the 
contract.  (6  Peters  348;  12  Wheaton  213.) 

Again,  if  the  insolvent  law  of  South  Carolina  con- 
stituted a  part  of  the  undertaking  of  the  defendant,  so, 
for  the  same  reason,  did  the  constitution  of  the  United 
States.  The  substance  of  the  contract  between  the 
parties  would  then  be,  that  the  maker  should  pay  the 
money  specified  in  the  note,  unless  discharged  by  some 
law  of  the  place,  by  performance,  not  in  conflict  with 
the  supreme  law  of  the  land.  This  would  lead  us, 
through  a  circle,  back  to  the  question,  whether  annul- 
ling the  contract,  without  satisfaction  and  against  the 
will  of  the  creditor,  impaired  its  obligation. 

The  notion,  however,  that  insolvent  laws  constitute  a 
part  of  the  agreement  of  parties,  under  any  circum- 
stances, has  been  considered  as  fallacious  by  judges  of 
the  court  in  which  the  doctrine  was  first  broached. 
(5  Howard  311.)  The  permission  by  these  laws  accorded 
to  a  debtor  to  absolve  himself,  is  an  act  of  sovereignty, 
induced  by  considerations  of  public  expediency.  It  is 
the  exercise  of  a  power  not  derived  from  or  depend- 
ent upon  contract,  but  beyond  and  in  hostility  to  it 
*  KAA  1  *^^^  public  good,  or  the  exigencies  of  a  state, 
J  may  require  the  taking  of  private  property, 
without  the  consent  of  the  owner,  or  the  discharge  of  a 
debt,  without  the  consent  of  the  creditor;  but  the  idea 
that  the  justification,  in  either  case,  rests  on  contract,  or 
depends  upon  the  assent  of  the  holder,  has  scarcely  the 
merit  of  plausibility. 

It  is  true,  that  in  this  case,  the  discharge  of  the  debtor 
was  obtained  in  South  Carolina,  the  place  designated 
in  the  contract  for  its  performance.  It  may  also  be 
admitted,  that  the  law  of  that  state  must  govern  in 
ascertaining  the  "  validity,  nature,  obligation  and  inter- 
pretation of  the  contract"  (Story's  Conflict  of  Lawa 
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280.)  In  these  particulars,  the  law  of  New  York  and 
of  the  place  of  performance  was  identical.  The  obliga* 
tion  of  the  debtor  to  pay  according  to  his  agreements 
was  recognised  by  the  courts  of  South  Carolina,  by 
rendering  judgment  and  issuing  process  against  the 
defendant  to  enforce  it.  He  was  subsequently  dis- 
charged, upon  his  own  applicatibn,  according  to  the 
provisions  of  an  insolvent  law  of  that  state,  not  upon 
the  ground  of  a  condition  to  that  effect  in  the  contract^ 
but  because  the  state,  in  the  exercise  of  its  sovereigntyj 
had  so  ordained.  I  do  not  perceive,  that  we  are  required 
by  authority,  principle  or  comity,  to  give  that  law  an 
extra-territorial  effect,  under  the  circumstances  disclosed 
by  this  bill  of  exceptions. 

It  is,  however,  insisted  by  the  defendant,  that  con- 
ceding that  the  law  of  South  Carolina  was  inoperative 
as  to  the  plaintiff,  ex  proprio  vigore^  by  reason  of  his 
being  a  citizen  of  another  state,  still,  as  it  was  optional 
with  him,  whether  he  would  resort  to  the  laws  authoriz* 
ing  the  imprisonment  of  his  debtor  or  not,  by  electing 
to  do  so,  he  consented  to  be  bound  by  them,  and  thus 
renounced  his  constitutional  immunity.  The  plaintiff 
sued  in  the  state  court,  and  thereby  consented  to  avail 
himself  of  the  remedies  provided  by  the  laws  of  the 
state  in  reference  to  the  collection  of  his  demand ;  one 
of  these  was  imprisonment  of  the  debtor.  Of  course, 
any  law  existing  at  the  time,  or  enacted  subsequently 
to  the  making  of  the  contract,  affecting  *that 


remedy,  was  obligatory  upon  the  plaintiff,  and 
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all  other  suitors  m  the  same  forum ;  the  subject  was  one 
pertaining  to  state  legislation  exclusively.  The  law  in 
question  went  beyond  this,  and  not  only  relieved  the 
defendant  from  imprisonment,  but  assumed  to  discharge 
him  from  all  obligation  to  comply  with  his  agreementv 
The  contract  and  the  remedies  to  enforce  it,  are  distinct 
subjects,  and  cannot  be  made  identical,  because  treated 
of  in  the  same  statute. 
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The  cases  to  which  we  have  been  referred,  to  sostain 
the  position,  "that  all  acts  in  pari  materia  are  to  be  taken 
together  as  if  they  were  one*  law"  (1  Doug.  50, 12),  have 
no  application.  The  common  law  which  obliges  the 
debtor  to  satisfy  the  debt  is  not  in  pari  materia  with  a 
statute  which  avoids  the  contract  against  the  will  of  the 
creditor,  and  without  any  satisfaction  whatever ;  and  it 
would  be  a  singular  rule  of  evidence,  which  would  infer 
from  the  attempt  of  this  plaintiflF  to  enforce  the  pay- 
ment of  the  note  in  question,  in  the  state  court,  an  assent 
to  a  law  which,  on  the  petition  of  the  debtor,  would 
absolve  him  from  its  payment  altogether.  It  has  been 
held,  that  a  party  may  waive  a  constitutional  as  well  as 
a  statute  privilege,  designed  for  his  own  benefit.  (24 
Wend.  337 ;  Clay  v.  Smith,  3  Peters  412.)  The  act  of 
waiving  must,  however,  be  unequivocal.  In  the  first 
case  cited,  the  consent  was  in  writing;  in  the  second, 
the  creditor  made  himself  a  party  to  the  proceedings, 
and  received  a  dividend  under  the  state  bankrupt  law. 
It  has  never  yet  been  decided,  that  a  foreign  creditor,  by 
suing  for  a  debt  in  a  state  court,  adopted  its  insolvent 
laws,  and  thereby  waived  his  constitutional  immunity. 

The  papers  on  which  the  attachment  issued  were 
sufficient  to  confer  jurisdiction.  The  application  states 
*'  that  such  demand  arose  upon  a  judgment,  which  your 
applicant  is  informed  and  believes  was  obtained  in  or 
about  the  year  1842."  The  information  and  belief  refer 
to  the  time  of  the  rendition  of  the  judgment,  not  to  the 
fact  of  its  existence,  or  to  the  circumstance  that  the 
indebtedness  of  the  defendant  arose  before  it.  Accord- 
*  KAft  1  "^S^ly*  **^®  ^^^^  1^  mentioned  are  deposed 
•'to  positively,  in  the  affidavit  of  the  plaintiff 
accompanying  the  application.  The  judgment  of  the 
common  pleas  should  be  affirmed. 


Judgment  affirmed. 


Welles  and  Watson,  JJ.,  dissented, 
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AUaehmewt  agahnd  vessda. 

The  charterer  of  a  vessel,  who  is  defligriatcd  ^  tCii^ii}T^  bai  power  lo  contmd 
a  debt  for  materials,  which  will  be  a  Hen,  under  the  statoti^  (3  H,  8.  493). 
In  tnch  case,  it  is  sufficient,  in  an  ^pplicAUon  for  un  atUcliuiDnit  ig  avef 
that  the  debt  was  contracted  bj  him,  ua  ^'  niAHter,  ownor  or  agent/ ^ 

A  steamboat,  enrolled  and  licensed  as  a  coosticig  ycsegI,  is  wtthiii  tbe  act ; 
she  is  liable  to  be  attached  for  a  debt  4:otitraoted  in  fitting  her  np  fot  a 
floating  theatre. 

IVanklin  v.  Pendleton,  8  Sandf.  57t,  AMrmed. 

Appeal  from  the  general  term  of  the  Superior  Court 
of  the  city  of  New  York,  where  a  judgment  had  beaa 
rendered  upon  a  verdict  in  favor  of  the  plaintiflFa.  (Re- 
ported below,  3  Sandf.  672.) 

This  was  an  action  of  debt  upon  a  bond  given  by  the 
defendants,  to  discharge  the  steamboat  ^''i^ginia  from  an 
attachment  for  a  debt  contracted  by  her  master,  for  work 
and  materials.  The  suit  was  brought  in  the  supremo 
court,  and  on  a  trial  before  Edmonds,  J.,  there  was  a 
verdict  for  the  plaintiffs ;  and  a  case  having  been  made 
for  the  opinion  of  the  courts  it  was  transferred  to  the 
superior  court,  under  the  act  of  1849,  to  be  there 
deterimned. 

♦It  appeared  on  the  trial,  that  the  Virginia 
was  a  steamboat  of  340  tons  burden,  built  at 
Baltimore  in  1837 ;  she  was  enrolled  in  the  New  York 
custom-house  on  the  23d  April  1845. 

On  the  9th  January  1845,  whilst  she  was  lying  in  tho 
harbor  of  New  York,  the  defendants,  her  owners,  char- 
tered her  to  Erastus  Driggs,  Adolphus  Sutherland  and 
James  M.  Boulard,  for  the  term  of  three  years,  to  be 
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used  as  a  floating  theatre;  the  charterers  to  make  all 
the  necessary  alterations  and  repairs,  so  that  the  me- 
chanics employed  should  acquire  no  lien  upon  the 
vessel.  Driggs  immediately  took  possession,  and  had 
charge  and  control,  and  was  called  her  captain,  from 
that  time,  until  the  plaintiffs'  debts  were  contracted, 
although  he  was  not  elected  master,  by  the  other  char- 
terers, imtil  the  5th  March  thereafter. 

About  the  14th  January  1845,  Driggs  commenced 
making  repairs  and  alterations  upon  the  boat,  in  order 
to  fit  her  up  as  a  theatre,  and  for  that  purpose,  pur- 
chased various  materials  of  the  plaintifife,  some  of  which 
might  have  been  used  in  preparing  theatrical  fixtures ; 
the  materials  were  charged  to  the  "  Steamboat  Virginia 
and  others.''  As  a  floating  theatre,  she  was  designated 
the  "  Temple  of  the  Muses." 

On  the  1st  May  1845,  the  plaintiff,  Franklin,  applied 
to  Judge  Edmonds  for  a  warrant  of  attachment  against 
the  vessel,  for  one  of  the  debts  so  contracted.  The  appli- 
cation set  forth  that  there  was  ''  due  unto  him  $418.75, 
upon  a  debt  contracted  by  E.  S.  Driggs,  master,  owner 
or  agent,  of  the  steamboat  or  vessel,  called  the  Virginia, 
now  at  the  port  of  New  York  within  this  state,  for  mate- 
rials furnished  to  said  steamboat,  at  the  port  of  New 
York,  within  this  state,"  referring  to  an  account  of  the 
items  of  the  debt  annexed.  This  was  verifled  by  him- 
self and  by  an  affidavit  of  Henry  C.  Franklin,  in  which 
the  same  language  was  employed  in  relation  to  the  exist- 
ence and  manner  of  contracting  the  debt. 

The  defendants  took  a  number  of  exceptions  on  the 
trial,  the  following  of  which  raised  the  questions  de- 
termined on  this  appeal. 

*I.  They  insisted  that  the  application  for  the 

J  warrant  to  attach  the  steamboat  was  insufficient 

to  confer  jurisdiction,  for  the  reasons :  L  That  it  seta 

forth  the  debt  to  have  been  contracted  by  E.  C.  Driggs, 

master,  owner  or  agent,  &c.,  without  specifying  which: 
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2.  That  it  sets  forth  the  items  composing  the  deht  to  be 
maJtericda  famished  to  the  steamboat,  while  the  statutory 
lien  is  "  on  account  of  any  work  done  or  materials  fur- 
nished for  or  towards  the  building^  fittingj  furnishing  or 
equipping  such  vessel"  or  "for  provisions  and  stores"  for 
its  use:  3.  The  affidavit  was  defective  in  not  stating 
"  the  facts  and  circumstances"  to  establiah  the  demand, 
and  that  the  bond  was  therefore  void. 

II.  That  the  steamboat  Virginia  was  not  a  ship  or 
vessel,  within  the  meaning  of  the  statute, 

III.  They  objected  to  the  charge  of  the  court,  that 
whether  or  not  the  articles  furnished  by  the  plaintiffs 
were  ordered  for  the  Virginia,  by  tlie  master  or  agent^ 
and  were  such  articles  as  are  used  in  repairing,  fittings 
furnishing  and  equipping  vessels,  were  questions  of  fact 
for  the  jury,  and  if  they  were  of  that  character,  and 
were  so  ordered  and  delivered,  the  plaintiffs  were  not 
responsible  for  the  misapplication  of  them  by  the  de- 
fendants to  other  purposes;  and  that  it  was  for  the  jury 
to  say,  from  the  testimony,  whether  Driggs  was  master 
or  agent  of  the  vessel. 

There  was  a  verdict  for  the  plaintiflfe ;  and  the  cause 
having  been  subsequently  transferred  to  the  superior 
court,  and  judgment  there  rendered  upon  the  verdict, 
on  a  case  made,  the  defendants  took  this  appeal. 

Blwfd^  for  the  appellants. 

Benedict,  for  the  respondente. 

Gabdineb,  J. — ^The  defendant  insisted,  that  the  appU- 
eation  by  the  plaintiff  before  Judge  Edmonds  was  not 
sufficient  to  confer  jurisdiction ;  first,  because  it  set  forth 
the  debt  to  have  been  contracted  by  E.  C.  Driggs,  master, 
owner  or  agent,  without  specifying  the  articles.  The  3d 
section  of  the  statute  "for  the  collection  of  demands 
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against  ships  and  vessels''  provides,  that  an  application 
may  be  made  by  any  person  having  a  debt  or  demand 
specified  in  the  first  section,  to  any  officer,  &c.,  for  a  war- 
rant. The  4th  section  declares  that  such  application 
shall  be  in  writing  and  shall  specify :  1.  By  whom  such 
debt  was  contracted :  2.  The  items  composing  such  debt 
*  K11  1  *The  petition  in  this  case  states  positively  the 
-'  amount  of  the  debt,  and  that  the  same  was  con- 
tracted by  E.  S.  Driggs ;  the  person  by  whom  the  debt 
was  contracted  is  designated,  and  the  vessel  on  account 
of  which  the  demand  was  created.  The  relation  in 
which  the  contractor  stood  to  the  vessel  is  stated  as 
that  of  owner,  master  or  agent,  either  of  which  would 
authorize  him  to  bind  the  vessel  by  a  debt  contracted  on 
her  behalf  and  for  her  use.  Driggs  might  have  acted 
in  all  these  capacities ;  he  might  have  been  part-owner, 
master  in  fact,  and  agent  for  the  other  proprietors ;  and 
it  seems  to  me,  that  the  creditor  is  not  bound,  at  his 
peril,  to  determine  in  which  character  he  acted.  The 
credit,  in  those  cases  is,  in  truth,  given  to  the  vessel,  and 
it  may  be  difficult,  if  not  impossible,  for  the  creditor  to 
ascertain  the  particular  relation  in  which  the  person 
having  the  control  stands  to  the  vessel  for  which  he 
obtains  supplies  or  materials.  In  this  case,  Pendleton 
sues  the  general  owners.  Driggs  and  others  had  char- 
tered the  steamboat  for  three  years ;  Driggs  had  charge 
of  her,  and  was  called  captain,  from  the  16th  of  January, 
but  was  not  actually  elected  to  that  office,  until  the  10th 
March  1845,  after  one-half  the  debt  had  been  incurred, 
while  the  account  itself  was  charged,  in  the  ordinary 
mode,  to  "  steamboat  Virginia  and  owners." 

Supposing  the  plaintiff  to  have  known  all  the  facts,  as 
it  is  plain  that  he  did  not,  it  would  have  been  a  question 
of  some  difficulty  for  him  to  have  decided,  even  under 
legal  advice,  as  to  the  precise  capacity  in  which  Driggs 
ordered  the  various  articles,  at  the  different  times  men- 
tioned in  the  account  In  giving,  in  his  petition,  the 
458 


1852.]  Pendleton  u  Franklin.  511 

Opinion  of  the  Court,  per  Gabdikxr,  J. 

person  assuming  to  contract  the  debt  for  the  vessel  for 
which  the  supplies  were  furnished,  and  having  the 
authority  for  that  purpose  on  the  part  of  the  contractor, 
as  master,  owner  or  agent,  the  plaintiff  has,  I  think, 
sufficiently  complied  with  the  statute  upon  this  point,  so 
far  as  relates  to  the  question  of  jurisdiction. 

The  case  of  PeapU  v.  Recorder  of  Albany  (6  Hill  429)  is 
distinguishiible  from  the  present.  There,  the  statute 
required,  that  the  applicant  should  give  satisfactory  evi- 
dence to  the  officer,  establishing  "that  the  defendant 
had  some  interest  in  any  public  *or  corporate  p  j^  ^^  o 
stock,  money  or  evidence  of  debt,  which  he  re-  ^ 
fuses  to  apply  to  the  payment  of  the  judgment,"  Ac.  It 
was  held,  that  the  creditor  must  designate  the  particular 
species  of  property  on  which  the  charge  was  founded,  if 
in  his  power.  Even  that  case,  which  certainly  demands 
great  strictness,  does  not  require  that  the  nature  of  the 
debtors'  interest  should  be  established,  but  only  the  sub- 
ject to  which  that  interest  applied.  In  this  case,  as  we 
have  seen,  the  vessel,  the  subject  for  which  the  supplies 
were  procured,  and  the  contractor  are  stated,  but  the 
precise  character  of  his  agency  is  omitted,  for  the  above 
reason  that  authorized  a  like  omission  as  to  the  interest 
of  the  debtor  in  the  ease  cited. 

Second.  The  statute  requires  the  petition  to  state  **  the 
items  composing  the  debt."  The  petition  accordingly 
states  that  the  debt  was  contracted  for  materials  fur- 
nished to  the  steamboat  Virginia,  at  the  port  of  New 
York  in  this  state,  and  that  the  account  annexed  con- 
tains the  items  composing  said  debt;  such  account  is 
attached,  containing  in  detail  the  articles  and  the  times 
when  tumished.  The  word  material  imports  the  sub- 
stance or  matter  of  which  anything  is  made.  (Webster.) 
The  proceedings  are  unobjectionable,  therefore,  in  this 
respect. 

Lastly,  it  was  contended,  that  this  was  not  a  ship  or 
vessel  within  the  meaning  of  the  statute.    It  was  held 
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in  5  Hill  85,  that  the  act  relates  to  ships  and  vessels 
which  are  required  to  have  a  coasting  license  under  the 
laws  of  the  United  States ;  and  by  these  laws  vessels  of 
twenty  tons  are  to  be  licensed.  (1  U.  S.  Stat.  305.)  This 
steamboat  was  built  abroad,  of  340  tons  burden;  she 
was  used  as  a  vessel,  enrolled,  navigated  and  chartered 
as  such,  and  recognised  as  a  vessel  in  the  bond  given  by 
the  defendant,  upon  which  this  action  is  fouQded.  The 
judgment  of  the  superior  court  should  be  affirmed* 

Judgment  affirmed.^ 

^  For  the  decision  of  Judge  Edmonds,  on  motion  to  discharge  one  of  iStm 
itudunentfl  against  the  Vuginia,  see  Edm.  8.  C.  98. 
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Bank  (Commissioners  v.  St.  Lawrence  Bank  d  d. 
Ba/nkmg  powen. — Pod-noies, 

Po0t-note8)  bearing  interest,  given  by  a  batikittg  at^ociation,  upon  a  pnjdias« 
of  state  stocks,  for  the  purpose  of  raising  mooej  to  redeem  its  circulaCiDg 
notes,  are  Toid,  in  the  hands  of  an  accomiacKlatioa  inilorser,  hj  whom 
tiiey  haye  been  paid ;  the  latter  being  chargeablo  \Tith  tioticc  of  the  lite- 
galitj  of  the  traoiaction. 

Bank  Commissioners  v.  St.  Lawrence  Bank^  8  Barb.  4M,  rarorsed. 

Appeal  from  the  general  term  of  the  Supreme  Court^ 
in  the  fourth  district,  where  a  decree  made  upon  the 
report  of  a  referee,  to  whom  had  been  referred  the 
accounts  of  the  receiver  of  the  St,  Lawrence  Bank,  an 
insolvent  banking  association,  had  been  a£5rmed,  (Re- 
ported below,  8  Barb.  436.) 

The  St.  Lawrence  Bank  having  become  insolvent,  its 
property  was  put  into  the  hands  of  a  receiver,  and  after 
a  conversion  of  the  same  into  money,  a  referee  was 
appointed  to  ascertain,  among  other  things,  who  were 
the  creditors  of  the  bank,  the  amounts  due  to  them, 
respectively,  and  what  sum  each  was  entitled  to  receive 
out  of  the  assets  in  the  hands  of  the  receiver.  On  the 
1st  November  1848,  the  referee  reported  that  the  assets 
for  distribution  amounted  to  $23,61716,  and  the  debts 
to  $149,321.96;  that  among  the  debts  owing  by  the 
bank  was  one  of  $49,413.20  to  the  Farmers^  Loan  and 
Trust  Company,  and  one  of  $76,680.32  to  Henry  Van 
Rensselaer.  The  Farmers'  Loan  and  Trust  Company 
objected  to  the  allowance  of  the  latter  claim,  which 
arose  under  the  following  circumstances: 

In  April  1841,  the  bank  being  embarrassed,  the  direc- 
tors, by  resolution,  authorized  Henry  Van  Rensselaer^ 
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the  president,  and  Egbert  N.  Fairchild,  the  cashier,  to 
raise  money  to  redeem  its  outstanding  circulating  notes. 
Under  this  resolution,  the  president  and  cashier  pur- 
chased of  the  Albany  City  Bank,  $50,000  of  state  stocks, 
^  -  *in  part  payment  for  which  they  gave  fifteen 
^  notes  of  the  St  Lawrence  Bank,  for  different 
sums,  and  payable  at  different  times,  amounting  in  the 
aggregate  to  $38,069.77,  in  the  following  form : 

"St.  Lawrence  Bank  of  Ogdensburgh,  April  2lBt,  1841. 
$3000. 

Ten  months  after  date,  the  St.  Lawrence  Bank  prom- 
ises to  pay  to  the  order  of  George  W.  Shepard,  at  the 
Albany  City  Bank,  three  thousand  ddlars,  with  intei-est, 
value  received. 

H.  Van  Rensselaer,  President 

E.  N.  Fairchild,  Cashier." 

These  notes  were  indorsed  by  the  payee,  and,  among 
others,  by  Henry  Van  Rensselaer.  They  were  protested 
for  non-payment,  and  were  presented  to  the  receiver  as 
a  claim  against  the  estate,  by  the  Albany  Qty  Bank. 
Van  Rensselaer  subsequently  paid  the  notes,  as  indorser, 
and  they  were  transferred  to  him.  The  referee  allowed 
the  claim,  and  reported  a  dividend  in  favor  of  Van 
Rensselaer,  of  $12,127;  to  which  the  Farmers'  Loan 
and  Trust  Company  excepted.  The  proceeds  of  the 
stocks  purchased  had  been  applied  to  the  redemption  of 
the  notes  of  the  bank. 

On  a  hearing  of  the  case,  at  special  4ermy  upon  the 
report  and  exceptions,  before  Willard,  J.,  the  exception 
was  disallowed,  with  costs,  and  the  report  confirmed; 
and  his  decision  having  been  affirmed,  at  general  term, 
the  Farmers'  Loan  and  Trust  Company  took  this  appeaL 

Myers,  for  the  appellant. 

PerhinSf  for  the  respondent. 
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♦Gardiner,  J. — ^The  claim  of  Mr.  Van  Rensselaer^  as 
I  understand  it,  is  upon  the  fifteen  notes  made  by 
him  as  president  of  the  Bank  of  St.  Lawrence,  and 
indorsed  by  him  and  others  individually.  These  noter 
were  subsequently  paid  by  Mr.  Van  Rensselaer,  as 
appears  by  the  letter  of  the  cashier  of  the  Albany  City 
Bank.  They  were  originally  given  for  stock  purchased 
of  the  City  Bank,  and  afterwards  sold  to  the  American 
Exchange  Bank— the  purchase  being  made  under  a 
resolution  of  the  St  Lawrence  Bank  authorizing  the 
president  and  cashier  to  raise  money  to  redeem  the 
circulating  notes  of  that  institution. 

The  question  is,  whether  the  bank  was  liable  upon 
the  notes,  as  maker.  And,  first,  the  notes  were  made 
in  violation  of  the  statute,  which  provides  that  oo 
banking  association  shall  issue  or  put  in  circulation 
any  bill  or  note  of  said  association,  unless  the  same 
shall  be  made  payable  on  demand,  and  without  inter* 
est.  (Statutes  of  1840,  p.  306,  §  4.)  These  notes  were  on 
time,  varying  from  four  to  twelve  months,  and  upon 
interest;  they  were  consequently  void.  (3  N,  Y.  34, 
and  cases  cited.)  No  action  could  have  been  main- 
tained against  the  association  upon  them,  on  behalf 
of  the  original  payees,  and  certainly  not,  on  behalf  of 
the  indorser,  who  himself  was  president  and  aided  in 
the  violation  of  the  law.  Should  it  be  admitted,  that 
the  City  Bank  could  have  recovered  against  Van  Rens- 
selaer, it  would  not  aid  him  in  this  proceeding,  I  do 
not  see  how  an  asmmpdt  can  be  implied  in  favor  of  the 
president,  from  a  transaction  which  the  law  declares  to 
be  a  misdemeanor  on  the  part  of  that  officer. 

♦The  resolution  of  the  directors  authorized  the  ^  ^  r^  ^ 
president  and  cashier  to  raise  money  to  redeem  ^ 
the  circulating  notes,  but  this  object  we  are  bound  to 
presume  was  to  be  efiected  in  a  legal  manner.     It  is 
enough,  that  the  corporation  could  be  bound  in  no 
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other  way,  either  by  the  financial  officers  or  the  direct- 
ors of  the  bank. 

II.  The  purchase  of  the  stock  for  the  purpose  of 
pledging  or  selling  it  as  a  means  of  raising  money,  is 
not  within  the  powers  conferred  upon  the  association 
by  the  18th  section  of  the  statute  to  authorize  the  busi- 
ness of  banking.  Such  an  operation  would  be  evidence, 
of  itself,  that  the  institution  was  seriously  embarrassed, 
if  not  insolvent,  and  cannot  with  any  propriety  be 
deemed  a  necessary  incident  to  the  power  of  banking. 
Since  this  cause  was  argued,  the  case  of  the  State  of  Ohio 
V.  LeaviU  (ante  328),  in  this  court,  has  been  decided,  and 
the  question  as  to  the  power  of  banking  associations  to 
purchase  stock  for  the  purpose  of  traffic,  or  with  a  view 
to  a  sale  to  sustain  their  credit,  has  been  decided  in 
the  negative.  The  judgment  in  that  case  is  decisive 
of  the  point  now  under  consideration.  {Dickerson  v. 
VcUpy,  10  Bam.  &  Cress.  128.) 

As  the  association  was  authorized  to  purchase  stocks 
for  a  special  purpose  (Law  of  1838,  §  2)  the  court  would 
imply,  in  the  absence  of  proof,  that  they  were  lawfully 
acquired.  But  here  the  evidence  is  explicit,  that  the 
purchase  was  made  under  a  resolution  to  raise  money, 
and  for  that  object  alone.  The  City  Bank,  who  were 
the  vendors,  might  have  been  ignorant  of  the  use  to 
be  made  of  their  property,  but  the  president  who  con- 
ducted the  negotiation  in  behalf  of  the  vendees  is  to 
be  charged  with  fall  knowledge  that  he  was  acting 
without  authority  to  bind  the  association. 

It  is  said,  that  the  money  realized  by  the  sale  of  the 
stock,  and  which  was  appropriated  to  the  payment  of 
the  circulating  notes,  was  money  paid  for  the  use  of  the 
corporation.  There  is  no  evidence  what  amount  was 
thus  realized.  The  claim  preferred  is  on  the  notes,  or 
for  money  paid  by  Van  Rensselaer  in  taking  them  up. 
It  is  the  sum  agreed  to  be  paid  for  the  bank,  and  not 
what  was  received  by  the  association  from  the  sale  of 
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the  stock,  *which  was  allowed  by  the  referoe,  r  ^e^^rj 
and  is  the  .subject  of  the  exception.    I  think,  the  *- 
exception  well  taken,  and  that  the  decree  should  be 
reversed. 

Per  Curiam. — Ordered,  that  the  judgments  of  the 
supreme  court,  at  the  special  and  general  terms,  he 
reversed,  and  the  exception  of  the  Farmers*  Loan  and 
Trust  Company  to  the  report  of  the  referee  be  allowed; 
and  that  the  cause  be  remitted  to  the  supreme  court  tcr 
be  proceeded  in  accordingly. 

Judgment  accordingly* 
7  N.  Y.— 80  46fi 
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Where  a  statute  prescribes  a  form  of  certificate  to  be  dgiied  by  the  i 
and  attached  to  their  assessment-roll,  a  substantial  compliance  with  it  if 
necessaxy  to  confer  jurisdiction  in  the  board  of  supervisors  to  impose  a  tax, 
and  issue  their  warrant^refor ;  and  the  defect  being  apparent  on  the  ftoe 
of  the  warrant,  it  afibrds  no  protection  to  the  collector. 

Van  Bensselaer  v.  Witbeck,  7  Barb.  183,  reversed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  thty  uaird  district,  where  a  nonsuit  entered  at  the  trial 
had  been  affirmed,  and  judgment  perfected  in  favor  of 
the  defendants.    (Reported  below,  7  Barb.  133.) 

This  was  an  action  of  trespass  against  Witbeck,  the 
supervisor  of  the  town  of  Greenbush,  and  Sharp,  the  tax 
collector  of  the  same  town,  for  taking  and  carrying 
away  certain  personal  property  belonging  to  the  plain- 
tiflF,  William  P.  Van  Rensselaer. 

It  appeared  on  the  trial,  before  Habris,  J.,  that  the 
property  in  question  had  been  taken  by  the  defendant 
Sharp  to  satisfy  a  tax  assessed  against  the  plaintiff,  by 
virtue  of  a  warrant  issued  to  him  by  the  defendant 
Witbeck.  The  defendants,  to  justify  the  taking,  gave  in 
evidence  the  assessment-roll  made  by  the  assessors  of  the 
^  _  town  of  Greenbush,  for  the  year  1847,  in  *which 
-'  the  plaintiff  was  assessed  $23,800  on  real  estate, 
and  $25,571  on  personal  property,  and  taxed  upon  such 
assessment  the  sums  of  $102.37  and  $109.96,  respectively. 
Annexed  to  the  assessment-roll,  was  a  certificate,  signed 
by  the  assessors,  in  the  following  form : 

"  We  do  severally  certify,  that  we  have  set  down  in 
the  foregoing  assessment-roll  all  the  real  estate  situated 
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in  the  town  of  Greenbush,  according  to  our  best  informa- 
tion; and  that  .we  have  estimated  the  value  of  the  said 
real  estate  at  the  sums  which  a  msgority  of  the  ass^sors 
have  decided  to  be  proper;  and  that  the  assessment-roll 
contains  a  true  statement  of  the  aggregate  amount  of  the 
taxable  personal  estate  of  each  and  every  person  named 
in  the  said  roll,  over  and  above  the  amount  of  debts  due 
from  such  persons,  respectively,  and  excluding  such 
stock  as  otherwise  taxable,  according  to  the  utmal  way  of 
assessing.    Greenbush,  August  30th,  1847." 

They  also  gave  in  evidence  the  warrant  issued  to  the 
collector  for  the  collection  of  the  tax,  to  which  was 
attached  a  copy  of  the  assessment-roll,  and  the  assessor's 
certificate. 

At  the  close  of  the  testimony,  the  plaintiflF's  counsel 
requested  the  learned  judge  to  decide,  as  matter  of  law, 
that  'Hhe  certificate  of  the  assessors,  attached  to  the 
assessment-roll,  was  not,  either  in  form  or  substance, 
such  a  certificate  as  is  required  by  the  26th  section  of 
title  2d,  chapter  13th,  of  the  first  part  of  the  revised 
statutes,  and  was  illegal  and  void  on  its  face.  And  the 
warrant  was  no  justification  to  the  defendants,  for  want 
of  such  a  certificate  as  is  required  by  the  statute." 

This  was  denied,  and  a  nonsuit  ordered,  to  which  the 
plaintiflTs  counsel  excepted;  and  a  motion  for  a  new 
trial,  made  at  the  general  term,  upon  a  bill  of  exceptions, 
having  been  refused,  and  judgment  perfected  in  favor  of 
the  defendants,  the  plaintiff  took  this  appeal. 

HUlf  for  the  appellant 

Seymour,  for  the  respondents. 

♦Gabdiner,  J. — ^The  26th  section  of  the  act 
"  Of  the  manner  in  which  assessments  are  to  be  '- 
made,  and  the  duties  of  the  assessors,"  provides,  that  the 
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^assessors,  or  a  majority  of  them,  shall  sign  the  assess- 
ment-roll, and  shall  attach  thereto  a  certificate  in  the 
following  form,  which  shall  also  be  signed  by  them." 
The  prescribed  certificate  requires  the  assessors  to  certify 
that  they  have  set  down  all  the  real  estate  situate  in  their 
town,  and  that,  with  certain  specified  exceptions,  "we 
have  estimated  the  value  of  the  said  real  estate,  at  the 
sums  which  a  majority  of  the  assessors  have  decided  to 
be  the  true  valv/e  thereof,  and  at  which  they  would 
appraise  the  same  in  the  payment  of  a  just  debt  due 
from  a  solvent  debtor,"  Ac.  "And  that,  with  the  ex- 
ception of  those  cases  in  which  the  value  of  the  personal 
estate  has  been  sworn  to  by  the  owner  or  possessor,  we 
have  estimated  the  same,  according  to  ovr  bed  information 
and  belief.*' 

The  assessors  in  this  case  certified  that  they  have 
estimated  the  value  of  the  real  estate  in  the  town  of 
*  f;9i  1  ^^^^bush,  at  the  *sums  which  a  majority  of  the 
-'  assessors  have  deemed  proper,  and  that  the  assess* 
ment-roU  contains  a  true  statement  of  the  aggregate 
amount  of  the  taxable  personal  estate,  of,  Ac.,  over  and 
above  the  debts  due  from  such  persons,  respectively,  and 
excluding  stock  otherwise  taxable,  according  to  the  usual 
UHiy  of  assessing."  The  certificate  made  by  the  assessors 
of  Greenbush  is  a  departure  from  the  one  prescribed  by 
the  statute,  in  almost  every  material  requirement.  This 
is  conceded;  but  it  is  insisted,  that  the  making  out,  or 
drawing  up  of  the  assessment-roll,  and  affixing  their 
signatures  by  these  officers,  is,  like  a  judgment-record, 
evidence  of  a  judicial  determination,  upon  which  the 
board  of  supervisors  could  act,  and  that  the  omission 
of  the  certificate  altogether  would  not  in  the  least  inval- 
idate the  proceedings. 

If  we  assume,  that  assessors  act  judicially  in  estimating 
the  value  of  property,  or  the  amount  possessed  by  indi- 
viduals and  corporations  within  their  jurisdiction,  they, 
as  inferior  and  special  IribunalSi  deriving  their  whole 
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authority  from  the  state,  are  bound  to  comply  with  all 
its  material  provisions.  Their  adjudication  concludes 
no  one,  until  it  is  recorded  in  the  manner  prescribed  by 
law.  In  making  the  record,  they  act  ministerially.  The 
statute  prescribes  the  principle  and  the  manner  in  which 
the  assessment  shall  be  made,  and  the  precise  evidence 
of  the  acts  of  the  assessors  in  both  particulars ;  this  is 
famished  by  the  certificate  alone.  The  mere  roll,  divided 
into  columns,  and  containing  a  certain  account  of  real 
OP  personal  property,  opposite  the  name  of  an  individual, 
is  not  a  final  adjudication,  but  preliminary  thereto. 
Notice  must  be  given  (§§  19,  20);  the  tax-payers  have  a 
right  to  be  heard  (§  22)  and  introduce  evidence  (§  23). 
When  this  has  been  done,  and  all  objections  disposed  of, 
the  assessors,  or  a  majority  of  them,  shall  sign  the  roll 
and  attach  the  ccSptificate  in  the  form  prescribed  by  the 
26th  section;  the  record  is  then,  and  not  until  then, 
complete. 

"The  roll  thus  certified  (not  merely  signed)  shall,  on  or 
before  the  first  of  October,  be  delivered  by  the  assessors 
to  the  supervisors  of  the  town,  who  shall  deliver  the 
same  to  the  board  of  supervisors."  The  jurisdiction  of 
the  board  attaches,  when  this  *document,  or  j.  ^ 
record,  as  it  is  termed  by  the  defendants,  thus  '• 
certified,  is  placed  in  its  possession.  Without  the  cer- 
tificate, the  roll  would  resemble  a  judgment-record,  with- 
out the  judgment  clause.  The  certificate  contains  the 
judgment  of  the  assessors,  and  the  principle  upon  which 
it  is  founded.  It  is,  therefore,  indispensable,  not  only 
because  it  is  prescribed  by  the  statute,  and  for  the  reason 
suggested,  but  because  it  furnishes  about  the  only  pro- 
tection provided  by  the  statute  against  unequal  and 
oppressive  taxation.  Individuals,  if  assessed  too  high, 
may  reduce  the  valuation  of  their  property,  by  their  own 
affidavit.  (§§  22,  23.)  But  if  others  are  assessed  much 
below  the  true  value  of  their  property,  the  injustice  is  as 
palpable  and  oppressive  to  those  who  are  assessed  accord- 
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ing  to  the  statute,  as  if  some  had  been  omitted  altogether. 
The  certificate  was  intended  to  prevent  favoritism  and 
partiality,  by  compelling  the  assessors  solemnly  to  affirm 
that  they  have  estimated  each  tax-payer's  property  at  its 
full  value  (§  9,  sub.  3, 14, 122).  If  this  rule  is  complied 
with,  equality  in  taxation  will  be  secured,  and  in  no 
other  way.  (3  Mass.  429.)  The  proceedings,  therefore, 
would  be  fatally  defective,  if  no  certificate  had  been 
annexed  to  the  assessments ;  they  are,  if  possible,  worse, 
with  the  one  furnished  in  this  case.  The  assessors  have 
taken  the  precaution  to  negative  all  presumption  that 
they  had  done  their  duty,  by  certifying  that  they  had 
estimated  the  real  estate,  not  according  to  its  value, 
"but  as  they  deemed  proper,"  and  the  personal,  not 
"  according  to  their  best  information  and  belief,  of  its 
value,"  but  "  according  to  the  usual  way  of  assessing." 
We  are  informed  by  the  learned  judge  who  delivered 
the  opinion  of  the  supreme  court,  that  the  usual  method 
is  to  estimate  property  at  less  than  half  its  value,  under 
the  obligation  of  an  official  oath,  which  requires  its  full 
value  to  be  stated ;  if  this  be  so,  the  practice  should  be 
corrected.  In  the  second  place,  these  proceedings  show 
the  importance  of  adhering  to  the  law,  since  these 
assessors,  if  the  surmise  of  the  learned  judge  is  well 
founded,  though  prepared  to  violate  their  duty  and  their 
oath  of  office,  shrunk  from  testifying  to  a  gross  falsehood, 
to  be  recorded  under  their  signatures. 

In  conclusion,  I  am  of  the  opinion — 1.  That  the  assess- 
*  KOQ  1  °^^^^^^11  w^  *^^*  complete  and  in  a  condition 
J  to  be  delivered  to  the  board  of  supervisors,  until 
a  certificate  was  made  containing  substantially  the 
matters  specified  in  the  26th  section.  2.  That  the  assess- 
ment-roll, thus  certified  to,  is  necessary  to  confer  juris- 
diction upon  the  board  of  supervisors.  3.  That  the 
warrant  and  roll  constitute  a  process  in  the  nature  of  an 
execution,  and  must  be  construed  together,  and  that  the 
defect  of  jurisdiction  in  this  case  being  apparent  on  the 
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&ce  of  the  instrument,  it  was  no  protection  to  the  col- 
lector.   The  judgment  should  be  reversed. 


Judgment  reversed* 


BuRHANS  et  d.  V.  Van  Zandt  a  aL 
Estoppel, — Adverse  possession. — Constructive  Thist. 

The  representatives  of  the  plaintifT  in  a  chancery  soit,  are  estopped  from  lid- 
gating,  in  another  action,  the  validity  of  a  deed,  which  was  directly  in  issne 
and  determined  in  the  former  one. 

The  purchaser  at  a  judicial  sale  of  the  life-estate  of  a  judgment-debtor,  does 
not  hold  adversely  to  the  reversioner. 

If  a  tenant  for  life,  in  possession,  acquire  title  to  the  undivided  interest  of 
one  of  the  reversioners,  and  suffer  the  property  to  be  sold  for  a  municipal 
assessment,  and  himself  become  the  purchaser,  he  cannot  hold  for  his  own 
exclusive  benefit ;  the  title  thus  acquired  inures  to  the  common  benefit  of 
the  several  parties  in  interest. 

Burhans  o.  Van  Zandt,  7  Barb.  91,  reversed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  decree  had  been  made, 
dismissing  the  plaintiflFs'  bill,  without  prejudice  to  their 
remedy  at  law.    (Reported  below,  7  Barb.  91.) 

This  was  a  bill  in  equity,  filed  in  the  late  court  of 
chancery,  by  Hannah  Van  Antwerp  and  others,  to  set 
aside  a  purchase  under  a  municipal  assessment,  as  a 
fraud  upon  the  rights  of  the  complainants,  and  to 
compel  a  surrender  of  the  premises  to  David  Burhan^i, 
their  trustee.  • 

On  the  14th  August  1816,  Thomas  Van  Zandt  being 
seised  in  fee  of  a  block  of  ground,  in  the  city  of  Albany. 
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bounded  east  by  Soutix  Pearl  street,  south  by  Beaver 
street,  west  by  Market  square,  and  north  by  the  public 
market,  executed  a  deed  of  trust,  whereby  he  conveyed 
the  premises  to  Daniel  L.  Van  Antwerp,  his  brother-in- 
law,  in  trust  to  pay  the  income  thereof  to  himself,  the 
grantor,  during  his  lifetime,  and  after  his  decease,  to 
pay  the  income  to  Hannah  Van  Antwerp,  his  sister,  the 
-wife  of  the  grantee,  during  life,  and  at  her  decease,  to 
convey  the  premises  to  their  children  (named  in  the 
deed),  or  to  such  of  them  as  should  be  then  surviving, 
as  tenants  in  common  in  fee.  David  Burhans,  one  of 
the  plaintiflFs,  was,  on  the  30th  January  1843,  appointed 
trustee  by  the  court  of  chancery,  in  the  place  of  Daniel 
L.  Van  Antwerp,  who  died  in  1832. 

In  February  1821,  John  Van  Zandt,  a  brother  of 
Thomas  Van  Zandt,  the  grantor,  obtained  a  judgment 
against  the  latter  for  $1728.78;  and  by  virtue  of  an 
execution  issued  thereon,  the  right,  title  and  interest  of 
the  judgment-debtor,  in  the  premises  in  question,  were 
sold  by  the  sheriff  to  William  J.  Van  Zandt,  a  son  of 
John  Van  Zandt,  the  plaintiff  in  the  execution,  for  the 
sum  of  $1000.  On  the  15th  October  1822,  the  sheriff 
executed  a  deed  to  the  purchaser. 

On  the  20th  August  1828,  William  J.  Van  Zandt  filed 
his  bill  in  chancery  against  Daniel  L.  Van  Antwerp,  his 
wife  and  their  children,  alleging  that  he  had  acquired 
an  absolute  title  to  the  premises,  by  virtue  of  the 
sheriff's  deed,  and  that  the  trust-deed  of  1816  was  frau- 
dulent and  void,  and  a  cloud  upon  his  title ;  and  pray- 
ing that  it  might  be  so  declared,  and  he  quieted  in  his 
possession.  The  defendants  answered,  insisting  upon  the 
validity  of  the  trust-deed,  and  alleging  that  the  judg- 
ment, sale  and  conveyance,  under  which  the  plaintiff 
claimed,  were  colorable,  fraudulent  and  void  as  against 
them.  Proofe  were  taken;  and  upon  a  hearing  upon 
the  pleadings  and  proofs,  a  decree  was  made  on  the  21st 
October  1833,  dismissing  the  bill,  with  costs. 
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On  the  27th  November  1834,  Stephen  L,  Van  Antr 
werp,  one  of  the  children  of  Hannah  Van  Antwerp^  and 
one  of  the  cestuia  que  truM  in  remainder,  released  hia 
right,  title  and  interest  in  the  premises  to  William  J> 
Van  Zandt,  the  purchaser  of  the  life-estate,  Thomas 
Van  Zandt  died  in  April  1842. 

On  the  5th  April  1830,  whilst  William  J,  Van  Zandt 
was  in  possession,  and  receiving  the  rents,  the  premises 
were  sold  to  satisfy  a  municipal  claim,  in  favor  of  the 
City  of  Albany,  for  an  assessment  of  $195.75,  for  the 
widening  of  Beaver  street ;  at  the  sale,  Kobert  Packard 
became  the  purchaser^  for  the  term  of  1000  years ;  he 
received  the  usual  certificate  of  sale  from  tlie  corpora- 
tion;, and  on  the  20th  July  1848,  conveyed  hia  interest 
in  the  premises,  by  indorsement  upon  the  declaration 
of  sale,  to  the  said  William  J.  Van  Zandt, 

The  bill  in  this  suit  charged,  among  other  things,  that 
William  J.  Van  Zandt,  the  defendant^  being  in  the  pos- 
session and  enjoyment  of  the  premises,  as  the  purchaser 
of  the  life-estate  of  Thomas  Van  Zandt,  was  bound  in 
equity  to  protect  the  estates  in  remainder  and  in  expect- 
ancy, depending  on  the  termination  of  the  hfe-estate; 
to  keep  down  any  incumbrances  upon  the  premises,  to 
pay  oflf  and  satisfy  all  reasonable  assessments  and  taxes 
thereon,  and  to  save  from  sacrifice  the  several  rights, 
interests  and  estates  of  the  plaintiffs;  that  the  sale  to 
Packard  was  fraudulently  procured  by  William  J-  Van 
Zandt,  for  the  purpose  of  cutting  ofi*  the  plaintifls' 
rights;  and  they  insisted,  that  it  was  a  violation  of  his 
duty,  and  was  fraudulent  and  void. 

The  answer  alleged,  that  the  trust-deed  was  procured 
by  undue  influence,  that  the  defendant  took  possession 
immediately  after  the  sheriff's  sale,  with  the  knowledge 
of  the  plaintiffs,  and  had  ever  since  held  the  same, 
claiming  as  owner  in  fee;  and  that  he  had,  with  tlie 
knowledge  of  the  plaintiffs,  made  large  and  valuable 
improvements  upon  the  premises,  besides  the  payment 
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of  over  $200  for  the  redemption  thereof  from  the  sale 
under  the  municipal  assessment  for  widening  Beaver 
street. 

A  replication  was  filed,  and  the  cause  referred  to  a 
referee  to  hear  the  proofe  and  allegations,  and  determine 
the  matters  in  controversy,  with  a  proviso,  that  either 
party  might  bring  the  cause  to  a  hearing,  upon  the 
report  of  the  referee,  or  upon  a  case  to  be  settled  as  pro- 
vided in  the  order. 

The  referee  reported  that  the  trust-deed  was  duly  exe- 
cuted and  delivered,  and  conveyed  the  premises  to  the 
grantee  named  therein,  in  trust  for  the  purposes  therein 
specified.  That  the  defendant,  by  his  redemption  of  the 
sale  under  the  municipal  assessment,  acquired  no  title  as 
against  the  other  parties  in  interest.  That  he  should 
release  to  the  plaintiff  Burhans,  as  trustee,  the  title  so 
acquired ;  and  should  deliver  up  the  possession.  That 
he  should  account  for  the  rents  and  profits,  since  the 
death  of  Thomas  Van  Zandt,  with  interest  thereon,  with 
an  allowance  for  all  permanent  improvements  and  all 
assessments,  and  other  proper  charges,  since  the  death  of 
of  the  tenant  for  life;  and  that  a  reference  should  be 
directed  to  take  an  account  thereof.  William  J.  Van 
Zandt  died,  after  the  filing  of  the  report,  and  on  the  26th 
October  1848,  his  heirs  and  personal  representatives  were 
substituted  as  parties  defendant 

Exceptions  were  taken  to  the  referee's  report,  and  the 
cause  was  brought  to  a  hearing  upon  the  report  and 
exceptions,  together  with  a  case  settled  in  pursuance  of 
the  order  of  reference.  The  supreme  court,  on  the  hear- 
ing at  general  term,  dismissed  the  plaintiflfe'  bill,  without 
costs,  and  without  prejudice  to  their  rights  at  law; 
whereupon,  they  took  this  appeaL 

Van  Burerif  for  the  appellants. 

/Sevens,  for  the  respondents. 
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♦Gardiner,  J. — I  am  inclined  to  the  opinion,  that 
the  decree  dismissing  the  bill  of  William  J.  Van 
Zandt,  absolutely,  and  without  reservation,  was  con- 
clusive evidence  of  the  validity  of  the  deed  executed  by 
Thomas  Van  Zandt  to  Van  Antwerp,  on  the  14th  of 
August  1816.  The  decision  was  after  proofs  taken,  and 
upon  the  merits,  and  I  am  unable  to  perceive,  why  this 
case  should  be  excepted  from  the  general  principle,  that 
a  party  shall  be  concluded  from  insisting  in  his  defence 
to  a  second  suit  between  the  same  parties,  or  their  repre- 
sentatives, upon  jnatters  which  were  actually  litigated 
and  determined  against  him  in  a  former  one.  (5  Coun, 
550 ;  8  Id.  268 ;  2  Cow.  &  Hill's  Notes  826.)  In  the  first 
suit,  in  which  William  J,  Van  Zandt  was  complainant^ 
and  the  trustee,  and  cestuis  que  trust  under  the  deGd  of 
settlement,  were  defendants,  the  validity  of  that  convey- 
ance was  affirmed  by  one  party  and  denied  by  tlie 
other.  The  evidence  was  directed  to  this  issue,  and  the 
decree  above  alluded  to  cannot  be  upheld,  except  upon 
the  supposition  that  the  court  of  chano*;\y  determined 
that  issue  in  favor  of  the  defendants.* 

It  was  argued,  that  the  deed  could  ^;7Jy  operate  as  a 
deed  of  bargain  and  sale,  and  as  such,  it  was  void  for 
want  of  a  pecuniary  consideration,  and  that  this  ques- 
tion was  not  presented  or  determined  in  the  former  suit* 

The  answer  is,  that  the  question  is  not  made  in  thia 
case  by  the  pleadings,  nor  was  it  raised  in  the  court 
below,  so  far  as  we  can  judge  from  the  opinion  before 
us.  William  J.  Van  Zandt,  in  his  answer,  nowhere 
claims  that  the  conveyance  was  not  eflfectual  between 
the  parties  to  it,  if  obtained  without  fraud.  The  objec- 
tion is  of  the  most  technical  character  (3  Johns.  492)^ 
and  in  this  stage  of  the  proceedings,  may  be  properly 
met  by  a  technical  answer. 

I  The  decree  of  a  conrt  of  chancery,  dismissing  a  bill  upon  its  meni-^,  ii 
conclusive  between  the  parties.  Kelsey  v.  Murphy,  26  Penn.  St.  78.  T*  'm 
as  condnsive  as  a  judgment  at  law.    Westcott  u.  Edmunds,  68  Ibid.  34. 
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♦Again,  the  referee  in  this  cause  has  found,  and  in 
this  finding  the  supreme  court  concur,  that  if  this 
controversy  was  res  nova,  there  is  not  evidence  to 
impeach  the  deed  of  settlement.  By  this  conveyance, 
if  we  assume  its  validity,  the  fee  of  the  premises 
rested  in  Van  Antwerp,  in  trust  for  "the  use  and 
benefit  of  the  grantor,  during  his  life,  then  for  the  use 
of  Mrs.  Van  Antwerp,  his  sister,  for  life,  at  her  death 
to  be  conveyed  in  fee  to  her  children."  The  deed  was 
duly  recorded,  but  the  grantor,  having  the  beneficial 
interest  in  the  property  for  life,  remained  in  possession, 
with  the  assent  of  the  trustee,  and  received  the  rents 
and  profite.  Under  these  circumstances,  the  judgment 
in  favor  of  John  Van  Zandt  was  obtained,  and  the 
interest  of  Thomas  in  the  property,  sold  by  the  sheriffl 
Thomas  had  no  right  or  title,  legal  or  equitable,  at  this 
time,  in  this  property,  but  that  which  was  secured  him 
by  the  deed  of  settlement ;  his  possession  was  consistent 
with  that  deed,  and  whether  he  is  considered  as  tenant 
at  the  will  of  the  trustee,  or  for  life,  in  either  case,  it 
was  in  subordination  to  the  title  and  estate  which  he 
had  voluntarily  conveyed  to  his  trustee. 

William  J.  Van  Zandt,  the  purchaser  at  the  sheriff's 
sale,  could  acquire  no  higher  right  than  that  of  the 
debtor.  (2  Ves.  sen.  481 ;  18  Johns.  94.)  He  succeeded 
to  the  possession  of  Thomas  Van  Zandt,  with  all  its 
incidents.  {Jackson  v.  Graham,  3  Caines  188.)  He  was, 
therefore,  like  the  judgment-debtor,  bound  to  surrender 
the  pDssession  held  under  the  trustee,  in  virtue  of  the 
deed  of  settlement,  before  he  could  question  the  right 
of  the  former,  or  lay  the  foundation  of  an  adverse  pos- 
session. 

There  was  no  claim  inconsistent  with  the  rights  of 
those  holding  or  claiming  an  interest  under  the  deed, 
until  September  1828,  when  the  purchaser  filed  his 
bill  to  set  aside  the  settlement,  as  fraudulent.  Up  to 
this  time  there  was  no  apparent  chaise  of  possession ; 
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Thomas  Van  Zandt  continued  to  receive  the  rents,  or 
some  pftrt  of  them,  and  there  was  nothing  to  indicate 
that  William  J.  Van  Zandt  claimed  in  hostility  to  the 
deed  executed  by  Thomas.  From  1828  to  the  com- 
mencing of  the  ejectment  suit  by  Mrs.  Van  Antwerp, 
in  October  1842,  was  *fourteen  years,  and  to  the  ^  ^ 
filing  of  the  bill,  in  September  1845,  about  seven-  '• 
teen  years  only.  The  statute  of  limitations  has  not  run, 
therefore,  so  as  to  bar  the  rights  of  the  complainants, 
nor  can  the  commencement  and  prosecution  of  the  first 
suit  by  William  J.  Van  Zandt,  be  claimed  as  in  any  way 
changing  his  relation  to  the  cestfwis  qu/e  trust. 

That  litigation,  as  we  have  seen,  terminated  in  estab- 
lishing that  William  J.  Van  Zandt  acquired  no  right 
under  the  sheriff's  deed,  to  the  prejudice  of  those  claim- 
ing under  the  settlement ;  on  the  contrary,  the  decision 
established  that  the  title  of  the  purchaser,  whatever  it 
was,  was  in  subordination  to  the  deed  to  Van  Antwerp. 
William  J.  Van  Zandt  acquiesced  in  that  decision,  as 
correctly  settling  the  rights  of  all  parties,  and,  after 
purchasing  the  right  of  one  of  the  cestuia  que  trust,  set 
himself  to  defeat  the  interests  of  his  equitable  co-tenants, 
by  a  redemption  or  re-purchase  of  the  premises  which 
he  had  suffered  to  be  sold  for  a  small  assessment.  The 
learned  judge,  whose  opinion  is  before  us,  seems  to  think, 
that  it  cannot  be  supposed  that  he  intended  to  abandon 
his  title  by  the  purchase  from  Stephen  L.  Van  Antwerp, 
and,  if  he  did  not,  he  was  authorized,  being  in  possession^ 
to  purchase  an  outstanding  title,  without  changing  the 
character  of  his  claim.  The  answer  is,  that  he  had 
preferred  that  claim,  for  the  first  time,  in  the  court 
of  chancery,  which  had  determined  against  it  as  early 
as  October  1833.  He  acquiesced,  as  we  have  seen,  in 
the  judgment  of  the  tribunal  to  which  he  had  appealed. 

Under  these  circumstances,  the  more  legitimate  pre- 
sumption would  seem  to  be,  that,  in  his  opinion,  the 
decision  was  just,  and  that  he  intended  to  abide  by  it, 
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instead  of  repudiating  it  by  insisting  on  an  absolute  title 
to  the  whole  premises.  Accordingly,  he  subsequently 
purchases  the  interest  of  Stephen  L.  Van  Antwerp,  one 
of  the  cestwis  que  trust  in  remainder.  The  primd  Jade 
inference  from  the  act  is,  that  the  purchaser  believed 
that  the  vendor  had  some  interest,  existing  or  contin- 
gent, under  the  settlement,  rather  than  that  he  had 
nothing  to  sell.  The  presumption  is  not  weakened  by 
the  fact,  that  a  court  of  equity,  after  a  contestation,  had 
♦  K97  1  pr^^o^i^^^d  i^  favor  of  *the  conveyance.  He  next 
^  suflFers  the  property  to  be  sold  to  a  friend,  for  a 
trifling  city  tax,  with  ample  resources — the  issues  of  the 
premises  in  question — ^in  his  hands  at  the  time;  and 
subsequently,  on  the  20th  of  July  1838,  he  procured  an . 
assignment  from  Packard,  the  vendee  of  the  city,  and 
paid  him  as  he  alleges  in  his  answer,  $200  for  the 
"  repurchase  and  redemption  of  the  premises." 

The  conduct  of  the  defendant  in  these  particulars, 
seems  rather  to  indicate  a  design  to  forego  his  claim  to 
an  exclusive  title  under  the  deed  of  the  sheriflF,  in  order 
to  secure  to  himself  the  fee  through  the  tax-sale.  At 
all  events,  the  most  that  he  can  claim  for  his  acts  and 
declarations  is,  that  they  are  equivocal.  There  can  be 
no  injustice,  therefore,  in  limiting  this  defendant  to  the 
rights  which  he  actually  possessed  in  law  and  equity, 
and  in  holding  him  to  the  responsibilities  which  those 
rights,  and  the  relations  arising  from  them,  imposed 
upon  him.  If  he  repudiates  the  title  which  the  law 
adjudges  to  him,  in  order  to  establish  an  adverse  posses- 
sion, his  acts  should,  at  least,  be  unequivocal. 

If  we  are  right  in  this,  the  case  is  disposed  o£  The 
defendant,  William  J.  Van  Zandt,  obtained  by  voluntary 
purchase,  the  interest  of  one  of  the  cestuis  que  trust,  and 
thus  became  a  co-tenant  with  the  other  children  of  Mrs. 
Van  Antwerp,  in  equity,  in  the  remainder  secured  to 
them  by  the  deed  of  settlement.  Under  these  circum- 
stances, while  in  posseasion,  as  we  have  seen,  under  *^  * 
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conveyance,  he  could  not  rightfully  redeem  or  purchase 
the  common  property  for  his  exclusive  benefit;  the  cases 
of  Van  Home  v.  Fonda  (5  Johns.  Ch.  388)  and  Holridge 
V.  OiUespie  (2  Id.  30)  are  full  to  this  point  He  repre- 
sented the  interest  of  Thomas,  who  was  entitled  to  the 
rents  and  profits  of  the  premises  for  life,  and  the  share 
of  Stephen  L.  Van  Antwerp,  one  of  the  remainder-men, 
and  was  bound  to  protect  the  interest  of  those  who  stood 
in  the  same  relation  with  himself  to  the  property. 

So  far  from  doing  this,  the  whole  transaction  in  refer- 
ence to  the  sale  by  the  corporation  of  Albany,  the 
purchase  by  Packard,  and  the  assignment  to  the  defend- 
ant, was  obviously  collusive,  and  designed  to  vest  the 
estate  in  the  latter,  to  the  prejudice  of  *all  ^  ^ 
others  interested  in  the  premises.  The  sum  ^  "^ 
paid  for  the  redemption  or  repurchase,  shows^  that  the 
original  purchase  by  Packard  was  not  for  himself  but 
for  his  friend.  No  sane  man  would  have  suffered  tlie 
sale  of  valuable  property,  yielding  a  large  income,  to 
pass  from  him  in  this  way,  without  some  understand- 
ing, express  or  implied,  that  it  should  be  reconveyed, 
Indeed,  in  his  answer,  the  defendant  does  not  set  up  the 
title  acquired  by  the  assignment,  but  only  insists  upon 
the  sum  paid  on  the  repurchase  and  redemption,  in  con- 
nection with  other  liens  there  mentioned,  as  having  been 
discharged  by  him. 

The  judgment  of  the  supreme  court,  for  the  reasons 
assigned,  should  be  reversed,  and  a  decree  entered 
8ub^4intially  in  accordance  with  the  decision  of  the 
referee. 


Judgment  reversed. 
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Pbck  and  another  v.  Ingebsoll  and  anotber. 
Landlord  and  Tencmt. 

Where  there  is  a  right  of  re-entrj,  for  non-payment  of  rent,  a  sab-tenant  may 
paj  his  rent  to  the  paramount  lessor,  in  order  to  protect  his  possession ; 
though  there  be  no  demand,  nor  threat  of  legal  proceedings. 

Appeal  from  the  general  term  of  the  Court  of  Com* 
mon  Pleas  of  the  city  and  county  of  New  York,  where 
a  judgment  had  been  entered  upon  a  verdict  in  fayor  of 
the  defendants. 

This  was  an  action  to  recover  three  quarters'  rent^ 
which  accrued  in  1847,  upon  a  lease  from  the  plaintiflb 
to  the  defendants,  of  the  first  floor  and  cellar  of  the 
store  No.  230  Pearl  street,  in  the  city  of  New  York. 
The  rent  reserved  was  $800  per  annum,  payable  quar- 
terly ;  one  quarters'  rent,  it  was  admitted,  had  been  paid 
to  the  plaintiff. 

It  was  shown  on  the  trial,  that  Mary  E^  Dunsoombe, 
the  owner  of  the  premises,  had  demised  the  store  to  the 
plaintiffs  for  the  term  of  five  years  from  ihe  1st  May  1843, 
♦  K9Q  1  ^*  ^^  annual  rent  of  $1240,  payable  *quarterly, 
■■  reserving  the  rights  of  distress  and  of  re-entry, 
in  case  of  default  in  the  payment  of  the  rent,  for  ten 
days  after  it  became  due  and  payable.  And  the  defend- 
ants offered  to  prove  that,  prior  to  the  commencement 
of  this  suit,  they  had  paid  the  three  quarters'  rent 
claimed,  to  Mrs.  Dunscombe,  on  accoimt  of  the  rent 
reserved  to  her  by  the  paramount  lease.  The  admission 
of  this  evidence  was  objected  to,  by  the  plaintiflfe ;  but 
the  court  overruled  the  objection,  and  admitted  the  evi- 
dence, to  which  an  exception  was  taken. 
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A  verdict  having  been  rendered  in  favor  of  the 
defendants,  the  exceptions  were  argued  at  general  term^ 
where  judgment  was  given  for  the  defendants,  upon  the 
verdict;  whereupon,  this  appeal  was  taken. 


Mather^  for  the  appellants. 
Tdber,  for  the  respondents. 


Gabdiker,  J. — The  original  lease  between  Mrs.  BunB- 
comhe  and  the  plaintiffs  contained  a  covenant  of  ra- 
entry  on  the  non-payment  of  rent  by  the  lessees,  for  ten 
days  after  it  fell  due.  The  jury  have  found  that  the 
ground-rent  was  due  to  Mrs.  Dunscombe,  by  the  defend- 
ants, the  lessees'  tenants ;  and  the  only  question  of  any 
importance,  is,  whether  they  were  justified  in  making 
such  payment,  and  entitled  to  have  the  amount  applied 
in  discharge  of  their  rent  due  to  the  plaintiffs. 

It  has  .been  frequently  decided,  upon  the  most  obvious 
principles  of  justice,  that  if  an  under-tenant  be  com* 
polled  to  pay  rent  to  the  head-landlord  he  may  deduct 
it  from  the  rent  due  to  his  immediate  lessor ;  or,  if  the 
sum  paid  exceeds  that  due  to  the  lessee,  the  tenant  may, 
in  an  action  of  asmmpsU  for  money  paid  to  the  use  of 
the  lessor,  recover  the  excess.  (1  Smith *s  Leading  Cases, 
4  Am.  ed.,  202-4,  marg,  pages  73-5,  and  ca^es  there 
cited;  4  T.  R.  511.)  This  privilege  upon  the  part  of  the 
under-tenant  exists,  if  there  be  in  the  head-landlord  a 
legal  right,  by  the  exercise  of  which,  the  person  who 
pays  may  be  damnified,  unless  he  satisfies  it.  (1  Leading 
Cases  203.)  It  is  not  necessary,  that  the  head-land- 
lord should  distrain,  or  even  demand  the  money,  or 
commence  or  threaten  a  suit.  The  right  to  enforce 
♦his  claim  in  this  way  will  make  the  payment 
by  the  under-tenant  compulsory,  within  the 
principle  of  the  decisions. 
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In  this  case,  the  original  lessor  had,  as  we  have  seen, 
the  right  of  re-entry.  The  under-tenant  was  authorized 
to  protect  his  possession  against  the  exercise  of  this 
right,  by  paying  the  rent  to  the  head-landlord.  Such  a 
payment  is  not  voluntary,  and  there  is  no  question,  but 
that  it  was  made  by  the  defendants  in  good  faith,  with 
an  honest  purpose  to  shield  themselves  from  damage.  I 
thinkj  the  judgment  of  the  common  pleas  should  be 
affirmed. 

Judgment  affirmed. 
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Mbad  V.  North-western  Insurance  Company. 

Mre  mmrcmce. — Proapedive  warromty, — Eaqperta. — BiU  of 
Exceptions. 

A  proTision  in  a  policy  of  insurance  against  loss  by  fire,  that  if  the  bnilding 
•hoold  be  vsed  ibr  carrying  on  any  hasardons  bosiness,  the  policy  should 
be  Toid,  is  a  prospective  warranty  ;  and,  if  violated,  the  policy  ia  avoided, 
though  such  use  be  not  continued  up  to  the  time  of  the  loss. 

80,  of  a  prohibition  of  the  use  of  camphene,  or  the  keeping  of  spirituous 
liquors,  though  they  be  removed  before  the  fire  reached  the  building 
inaured. 

A  builder  may  be  asked,  in  an  insurance  case,  whether  the  buHdix^  insured 
would,  or  would  not,  be  denominated  brick>hoases. 

The  bill  of  exceptions  must  show  what  facts  were  considered  by  the  judge  as 
estabUshed,  in  passing  upon  &e  questions  of  law  involved  in  his  charge  to 
the  jury. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  second  district,  where  judgment  had  been  entered 
upon  a  verdict  in  favor  of  the  pilaintifif,  subject  to  the 
opinion  of  the  court 

This  was  an  action  upon  five  several  policies  of  insur- 
ance against  fire,  underwritten  by  the  defendants,  upon 
five  stores  owned  by  the  plaintiff^,  in  the  city  of  Brooklyn, 
forming  a  single  block  of  buildings. 

♦The  stores  insured  by  three  of  the  policies  -  ^ 
were  described  as  the  plaintiflF's  brick  dwelling  ^ 
and  store,  not  coped,  with  tin  roof;  those  covered  by  the 
other  two  policies,  as  the  plaintiff^'s  "four  story  brick 
and  framed  dwelling  and  store,  filled  in  with  brick,  roof 
part  tin,  and  part  shingles."  Each  of  the  policies  con- 
tained the  following  clause : 

"  In  case  the  above-mentioned  premises  shall,  at  any 
time  after  the  making,  and  during  the  time  this  policy 
would    otherwise  continue  in  force,  be  appropriated, 
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applied  or  used  to  or  for  the  purpose  of  carrying  on  or 
exercising  therein  any  trade,  business  or  vocation 
denominated  hazardous  or  extra  hazardcms,  or  specified  in 
the  memorandum  of  special  rates  in  the  proposals 
annexed  to  this  policy,  or  for  the  purpose  of  storing 
therein  any  of  the  articles,  goods  or  merchandise  in  the 
same  proposals  denominated  hazardous  or  extra  hazardous, 
or  included  in  the  memorandum  of  special  rates,  unless 
herein  otherwise  specially  provided  for,  or  hereafter 
agreed  to  by  this  company  in  writing,  to  be  added  to  or 
indorsed  upon  this  policy,  then  and  from  thenceforth^ 
so  long  as  the  same  shall  be  so  appropriated,  applied 
or  used,  these  presents  shall  cease  and  be  of  no  force  or" 
effect.  And  it  is  moreover  declared,  that  this  policy 
is  made  and  accepted  in  reference  to  the  proposals  and 
conditions  hereunto  annexed,  which  are  to  be  used 
and  resorted  to  in  order  to  explain  the  rights  and  obli- 
gations of  the  parties  hereto,  in  all  cases  not  herein 
otherwise  specially  provided  for." 

In  the  memorandum  annexed  to  the  policies,  spiritu- 
ous liquors  were  included  in  the  list  of  '^  hazardous" 
merchandise ;  and  the  use  of  camphene  was  prohibited, 
unless  by  special  permission  in  writing. 

The  policies  also  contained  the  following  provision: 
'^  If  the  property  offered  for  insurance  is  within  the  dis- 
trict of  a  surveyor  of  this  company,  he  will  examine,  and 
report  thereon,  unless  the  party  applying  shall  elect 
to  make  his  own  survey,  in  which  case,  such  survey 
*  KQo  1  *^^^  ^  made  according  to  the  printed  forms  <rf 
^  instructions  issued  from  the  office  of  this  com- 
pany, and  the  party  furnishing  such  survey  shall  be 
responsible  for  the  accuracy  thereof;  but  if  the  property 
offered  for  insurance  is  not  within  the  district  of  a  sur- 
veyor, then  the  applicant  must  himself  furnish  an 
accurate  and  just  description  thereof,  viz.,  the  dimen- 
sions of  each  building,  of  what  materials  oonstracted, 
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the  internal  divisions  and  arrangements  thereof,  how 
warmed,"  &c. 

Upon  the  trial,  before  Morse,  J.,  after  the  plaintiff  had 
proved  the  making  of  the  policies,  and  the  loss,  the 
defendants  gave  evidence  that  camphene  was  used  for 
light  by  the  occupants  of  the  buildings.  They  also 
offered  to  show  that  in  one  of  the  buildings,  articles 
denominated  hazardous  and  extra  hazardous  were  kept, 
which  was  excluded.  It  was  shown,  however,  that  in 
one  of  the  buildings,  there  was  a  grocery,  in  which 
spirituous  liquors  were  kept  and  sold.  But  the  fire  did 
not  originate  with  the  camphene  or  spirits;  and  they 
were  removed  before  the  fire  reached  the  buildings. 
Other  facts  are  stated  in  the  opinion  of  the  court. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  upon  a  case,  with  leave  to  turn  it 
into  a  bill  of  exceptions ;  and  the  court,  at  general  term, 
gave  judgment  for  the  plaintiff,  upon  the  verdict,  where- 
upon, the  defendants  took  this  appeal 

NeUson,  for  the  appellants 

Whsder,  for  the  respondent. 

Welles,  J. — ^Upon  the  trial,  the  defendants'  counsel 
offered  to  prove,  by  the  witness  Halliday,  who  occupied 
one  of  the  buildings  insured,  at  the  time  of  the  fire,  that 
he  did  business  and  kept  articles  in  said  building,  de- 
nominated hazardous  and  extra  hazardous^  at  the  time  of 
the  fire.  The  evidence  was  objected  to,  and  the  objection 
sustained  by  the  judge,  to  which  the  defendants' 
♦counsel  excepted.  In  this,  I  think,  there  was  ^ 
error.  The  policies  all  provided  that  in  case  the  '■ 
premises  insured  should,  at  any  time  after  the  making, 
and  during  the  continuance  thereof,  be  appropriated^ 
applied  or  used  to  or  for  the  purpose  of  carrying  on  or  exer* 
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dsvng  therein  any  trade,  businesa  or  vocation  denominated 
hazardous  or  extra  hazardous,  or  specified  in  the  memo- 
raDdum  of  special  rates  in  the  proposals  annexed  to  the 
policy,  or  for  the  purpose  of  storing  therein  any  of  the 
articles,  goods  or  merchandise  in  the  same  proposals 
denominated  hazardous  or  extra  hazardous,  or  included 
in  the  memorandum  of  special  rates,  unless  therein 
otherwise  specially  provided  for,  or  thereafter  agreed  to 
by  the  company  in  writing,  to  be  added  to  or  indorsed 
upon  the  policy,  then  and  from  thenceforth,  so  long  as 
the  same  should  be  so  appropriated,  applied  or  used,  the 
policy  should  cease  and  be  of  no  force  or  effect.  The 
offer  was  nearly  in  the  language  of  one  of  the  above 
provisions,  to  show  its  violation. 

The  answers  given  by  the  respondent's  counsel  to  this 
point,  are — 1.  That  the  fire  did  not  originate  in  the 
store  occupied  by  the  witness :  2.  That  no  knowledge  of 
the  business  carried  on  was  shown  in  the  respondent : 
3.  That  there  was  no  proof  that  the  business  had  been 
changed  from  the  time  the  insurance  was  effected  to  the 
time  of  the  fire :  4.  That  this  point  was  not  reserved  by 
the  appellants'  counsel,  at  the  close  *of  the  case,  and  is 
not  among  the  objections  then  raised.  None  of  these 
answers  are  sufficient. 

The  provision  of  the  policy  referred  to  amounted  to  a 
prospective  or  promissory  warranty,  and  was  as  obliga- 
tory as  if  it  had  been  retrospective  or  concurrent.  It 
was,  therefore,  of  no  consequence,  that  the  fire  was  not 
produced  by  its  violation  or  breach.  (Murdoch  v.  C/ie- 
nango  County  Mutual  Insurance  Co,,  2  N.  Y.  210.)  It  is 
equally  unimportant,  that  the  respondent  was  ignorant 
that  such  business  was  carried  on ;  the  question  whether 
a  warranty  has  been  broken,  can  never  depend  upon  the 
knowledge  or  ignorance  or  intent  of  the  party  making 
it,  touching  the  acts  or  the  fact  constituting  the  breach. 
It  was,  undoubtedly,  competent  for  the  parties  to  con- 
tract in  relation  to  the  future  business  to  be  carried  on 
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in  the  *building  insured,  without  reference  to  the 


previous  business,  and  such  was  the  case  here. 


[*534 


That  the  business  prohibited  had  been  carried  on  up  to 
the  time  the  policy  was  made,  was  no  excuse  for  a  viola- 
tion of  the  contract.  And  finally,  it  was  not  necessary 
or  proper  for  the  counsel  to  do  more  than  to  except  to 
the  decision  of  the  judge  at  the  circuit,  overruling  the 
evidence  offered.  He  was,  in  fieict,  precluded  from  making 
the  point  in  any  other  stage  of  the  case,  by  the  exclusion 
of  the  evidence. 

George  Deming,  the  agent  at  New  York  of  the  appel- 
lants, testified,  that  he  received  applications  for  insurance 
in  this  case,  and  then  held  in  his  hands  such  applica- 
tions, and  that  the  policies  in  question  were  issued  in 
pursuance  of  those  applications.  The  defendants'  coun- 
sel offered  to  read  and  put  in  evidence  the  applications, 
to  which  the  plaintiff's  counsel  objected.  The  judge  not 
being  able  to  perceive  that,  if  admitted,  they  would  be 
of  any  weight,  overruled  the  offer  and  excluded  the  evi- 
dence, and  the  defendants'  counsel  excepted.  The  bill 
of  exceptions  does  not.  show  what  these  applications 
were,  nor  what  they  contained,  and  it  is,  therefore,  im- 
possible for  this  court  to  determine  the  question  of  their 
materiality..  They  may  have  been  highly  material,  or 
they  may  have  been  of  no  consequence  whatever.  Until 
they  ate  shown  to  have  been  material,  we  cannot  notice 
the  objection.  It  was  competent  for  the  defendants  to 
have  had  them  incorporated  in  the  bill  of  exceptions,  as 
constituting  a  part  of  his  offer,  and  then  we  could  have 
judged  of  their  materiality. 

Lawrence  Flynn,  a  witness  for  the  defendants,  testified, 
that  he  lived  in  one  of  the  buildings  insured,  and  which 
was  consumed  by  the  fire;  that  he  sold  candles,  oil, 
camphene  and  lamps ;  that  he  had  L36S  than  a  gallon  of 
eamphene,  when  the  fire  took  place ;  that  he  took  the 
camphene  and  oil  out,  before  the  fire ;  that  he  went  into 
possession  May  Ist,  1851,  and  remained  there  until  the 
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fire ;  that  the  building  was  used  for  a  milliner's  shop, 
before  he  went  there.  The  defendants'  counsel  oflTered  to 
prove  by  this  witness  that  camphene  was  used  in  this 
building  by  the  person  who  occupied  it  previous  to  May 
1st,  1850.  This  evidence  was  objected  to,  and  the  ob- 
*  EV^  1  J^*^^^  ^^  *sustained,  to  which  the  defendants' 
^  counsel  excepted.  Each  of  the  policies  contained 
a  clause  to  the  effect  that  they  were  made  and  accepted 
in  reference  to  the  proposals  and  conditions  thereto 
annexed,  which  were  to  be  used  and  resorted  to  to  ex- 
plain the  rights  and  obligations  of  the  parties  thereto,  in 
all  cases  not  therein  specially  provided  for ;  and  in  ite 
proposals  annexed  was  the  following  provision:  "Cam- 
phene cannot  be  used  in  the  building  where  insurance 
is  effected,  unless  by  special  permission  in  writing,  and 
is  then  to  be  charged  an  extra  premium." 

The  bill  of  exceptions  states,  that  "  in  each  case  the 
policy  itself  and  the  conditions  and  proposals  annexed 
were  on  the  same  sheet  of  paper,  physicaUy  aUachedJ'  The 
prohibition,  therefore,  in  relation  to  the  use  of  camphene, 
must  be  taken  and  regarded  as  a  part  of  the  policy  or 
contract  of  insurance.  {Jermmga  v.  Chenango  Mutml 
Insurance  Co.,  2  Denio  75) ;  and  it  seems  to  me  also,  that 
the  provision  in  question  on  that  subject  was  a  war- 
ranty that  camphene  should  not  be  used  in  the  build- 
ing insured.  The  only  question  in  my  mind  is,  whether 
the  use  of  the  prohibited  article,  at  one  period  of  the 
time  for  which  the  policy  should  by  its  terms  continue, 
will  avoid  the  policy,  in  a  case  where  the  loss  occurred 
at  a  time  subsequent  to  such  use.  For  the  purposes  of 
this  question,  it  should  be  treated  the  same  as  if  the  use 
of  the  camphene  had  been  permanently  discontinued, 
before  the  occurrence  of  the  fire  which  destroyed  the 
property.  A  warranty  in  a  contract  of  insurance,  is  in 
the  nature  of  a  condition  precedent.  It  is  settled  by 
numerous  decisions,  that  if  the  warranty  is  violated,  it 
avoids  the  policy,  and  that  it  is  immaterial,  whether  the 
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breach  affects  the  risk,  or  is  connected  with  the  loss,  or 
not.  It  would  seem,  in  theory,  that  it  was  equally  im- 
material, whether  the  act  or  thing  to  which  the  war- 
ranty related  continued  up  to  the  time  of  the  loss,  or 
had  ceased  or  had  been  discontinued  before.  The  amount 
of  it  is,  the  defendants  undertook  to  indemnify  the  plain* 
tiff  against  damage  or  loss  by  fire,  &c.,  upon  condition 
that  certain  stipulations  were  observed  and  kept  by  and 
on  behalf  of  tiie  plaintiff,  and  not  otherwise.  If  the 
plaintiff  failed  to  *perform  those  stipulations,  the  p  ^-^^ 
defendants'  liability  to  indemnify  ceased ;  could  '- 
the  plaintiff  revive  it,  at  pleasure,  by  fulfilling  his  agree- 
ment— ^in  this  case,  by  removing  the  camphene?  If  he 
could  in  one  instance,  he  could,  for  aught  I  see,  in  any 
number  of  cases.  I  incline  to  the  opinion,  that  this 
could  not  be  done  in  any  case,  without  the  consent 
of  the  defendants,  and  that  the  only  safe  rule  is,  to  hold 
the  contract  of  insurance  at  an  end,  the  moment  the 
warranty  is  broken,  and  that  it  cannot  be  revived  again, 
without  the  consent  of  both  parties,  unless  the  insurer 
has,  by  some  act  or  line  of  conduct,  waived  the  breach 
or  violation  of  the  warranty. 

If  this  be  so,  the  judge  erred  in  excluding  the  evi- 
dence offered.  Weir  v.  Aberdeen,  2  Barn.  &  Aid.  320 ; 
M'Lanahan  v.  Universal  Ina.  Cb.,  1  Peters  170.)  The 
defendant  proved  upon  the  trial,  that  after  the  policies 
were  executed,  camphene  was  used  for  lighting  the  stores 
in  the  several  buildings  insured,  before,  and,  in  most 
cases,  up  to  the  evening  the  fire  took  place.  This  evi- 
dence was  clear  and  explicit,  and  was  uncontradicted. 

In  the  proposals  annexed  to  the  policies  was  a  list  of 
classes  of  hazards,  and  among  them  was  a  class  headed 
"hazardous,"  commencing  as  follows:  "The  following 
trades,  goods,  wares  and  merchandise,  are  considered 
hazardous,  and  are  charged  12|  cents  per  $100,  in  addi- 
tion to  the  premium  above  named  for  each  class,  viz." 
Then  follows  a  list  of  trades,  occupations  and  articles^ 
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and  among  them  "spirituous  liquors"  are  mentioned. 
The  defendant  proved  that  a  grocery  was  kept  in  the 
store  of  one  of  the  buildings  insured,  and  that  the  tenant 
kept  and  sold  spirituous  liquors  therein. 

It  was  also  proved  on  the  part  of  the  defendants,  that 
the  basements  and  first  stories  of  three  of  the  buildings 
insured  were  eight  inch  walls,  and  above  that,  they  were 
four  inch  walls ;  they  were  four  stories  above  the  base- 
ment :  that  there  were  joists  above  two  and  a  half  feet 
apart  in  the  four  inch  wall,  and  that  there  were  sixteen 
or  eighteen  joists  in  the  wall  of  each  story.  The  witness 
on  this  subject  was  a  builder  and  built  some  of  the 
buildings  insured.  He  testified  further,  that  he  was  not 
*  K^7  1  P^^P^^^^  ^  ^y>  whether  what  he  had  *spoken 
•'  of  as  joists,  were  joists  or  wall  strips ;  the  wall 
strips  are  two  by  four  inches,  and  the  joists  three  by 
four  inches :  that  the  studs  were  filled  in  with  brick,  so 
that  the  face  of  the  wall  would  be  partly  wood  and 
partly  brick ;  the  walls  were  plastered,  not  lathed ;  that 
wall  strips  are  used  in  all  brick  buildings.  The  plain- 
tiff's counsel  then  put  to  the  witness  the  following  ques- 
tion: "Would  you  consider  these  houses,  and  would 
they  be  called,  brick  houses,  or  not?"  This  question 
was  objected  to  by  the  defendants'  counsel ;  the  objec- 
tion was  overruled  and  the  defendants'  counsel  excepted. 
The  witness  answered,  "I  should  call  the  buildings 
brick :  they  would  commonly  be  called  brick :  the  front 
and  rear  and  one  end  of  the  buildings  were  twelve 
inches  thick,  and  the  other  end  eight  inches."  There 
was  no  error,  in  my  judgment,  in  receiving  this  evi- 
dence. 

At  the  close  of  the  evidence,  the  defendants'  counsel 
stated  to  the  court,  that  there  was  no  question  of  fact  for 
the  jury :  that  the  questions  were  all  questions  of  law 
upon  undisputed  facts.  The  counsel  then  presented 
several  legal  propositions  against  the  plaintiff's  right  of 
recovery,  which  were  all  overruled  by  the  judge,  to 
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which  an  exception  was  taken ;  and  the  jury  under  the 
direction  of  the  judge  found  a  verdict  in  favor  of 
Cie  plaintiff  of  $10,100.23,  and  the  verdict  was  reserved 
l)y  the  judge .  for  further  consideration,  who  afterwards 
directed  judgment  for  the  plaintiff  upon  the  verdict. 

The  difficulty  in  this  court  passing  upon  this  point  of 
the  case  is,  that  it  is  impossible  for  us  to  see  or  know, 
what  facts  were  considered  by  the  judge  as  established 
by  the  evidence.  To  illustrate,  the  defendant's  counsel 
now  contends  that  there  was  a  warranty  that  the  build- 
ings insured  were  all  brick  buildings,  and  that  the 
evidence  shows  that  part  of  them,  at  least,  were  partly 
wood  and  partly  brick.  Admitting  this  is  so,  how  does 
the  fact  appear?  We  can  only  find  it  out  by  an  exam- 
ination of  the  testimony.  The  bill  of  exceptions  does 
not  assert  that  such  were  the  facts,  nor  does  it  appear 
that  the  judge  who  tried  the  cause  came  to  that  conclu- 
sion. It  is  not  the  province  of  this  court,  to  determine 
facts  from  the  evidence,  in  an  *action  depending  _  ^ 
upon  legal  principles.  It  does  not  appear,  what  '■ 
conclusion  of  fact  the  judge  arrived  at,  in  regard  to 
any  of  the  propositions  submitted  to  him.  The  proper 
way  for  the  defendant  would  have  been,  to  request  the 
judge  to  instruct  the  jury  in  regard  to  them,  and  for  any 
error  he  might  have  fallen  into  in  responding  to  such 
request,  the  defendant  might  have  had  redress  upon 
proper  exceptions. 

But  for  the  errors  at  the  circuit  before  mentioned^ 
I  think,  the  judgment  below  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

Judgment  reversed,  and  new  trial  awarded 
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MiTCHBLL  V.  Cook  and  wifa 
Banking, — Pamer  of  comptroller. 

Bonds  and  mortgages,  asrigned  to  the  oomptroUer,  as  secnritj-  for  cscolatiiig^ 
Botc.'i,  under  the  act  of  1838,  c.  260,  can  only  be  re-transferred  in  die  cases 
sped  tied  in  the  statute ;  a  transfer  to  a  third  person,  on  receiying  from  hiir 
notea  of  the  bank,  to  the  amount  of  the  mortgage,  is  void,  whether  made 
to  him  directly  or  indirectlj* 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  second  district,  where  a  decree  of  foreclosure  had 
been  affirmed. 

This  was  a  bill  in  equity,  filed  in  the  late  court  of 
chancery,  for  the  foreclosure  of  a  mortgage  for  $1400, 
gived  by  the  defendants,  Cook  and  wife,  to  Elisha  Craw- 
ford, on  the  4th  September  1845,  and  subsequently 
assigned  to  the  plaintiff. 

On  the  4th  September  1845,  the  defendants  borrowed 
from  the  White  Plains  Bank,  of  which  Elisha  Crawford 
was  president,  and  Richard  Cadmus,  cashier,  the  sum  of 
11400,  and  gave  the  mortgage  in  question,  accompanied 
by  the  husband's  bond,  to  secure  the  repayment  of  the 
same,  i^n  seven  years  from  date,  with  interest  at  the  rate 
of  six  per  cent.,  payable  half-yearly.  The  bond  and 
mortgage  were  made  directly  to  Crawford,  without  any 
reference  to  his  official  capacity.  On  the  next  day,  it 
was  assigned  to  the  comptroller  as  security  for  the 
redemption  of  the  circulating  notes  of  the  bank,  with 
the  knowledge  of  the  defendants. 

*  coQ  n      *^^  ^®  1^*  January  1846,  Cook  paid  to  Cad- 
J  mus,  the  cashier,  $1000,  and  the  latter  gave  a 
receipt  for  all  interest  due  and  $1000  of  the  principal  of 
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of  the  mortgage  to  the  White  Plains  Bank ;  he  had  no 
authority  for  receiving  such  payment  on  account  of  the 
principal. 

The  credit  of  the  bank  haying  become  impaired, 
Minott  Mitchell,  the  plaintiff,  who  had  in  his  possession 
a  large  amount  of  its  circulating  notes,  on  the  18th  July 
1846,  placed  such  notes  in  the  hands  of  Elisha  Crawford, 
the  mortgagee,  to  enable  him  to  obtain  a  re-assignment 
of  the  bond  and  mortgage,  for  the  benefit  of  the  plain- 
tiff; which  was  done,  accordingly,  and  the  securities 
delivered  to  the  latter.  Neither  the  plaintiff  nor  Craw 
ford  had  then  any  knowledge  of  the  prior  payment  of 
$1000  to  Cadmus.  The  defendants,  subsequently,  ten- 
dered to  the  plaintiff  the  sum  of  $420,  as  the  balance 
due  upon  the  bond  and  mortgage.  The  plaintiff,  in  his 
bill,  insisted  that  the  payment  to  Cadmus  was  invalid. 

On  proof  of  these  facts,  the  supreme  court,  at  special 
term  (McCoun,  J.),  made  the  usual  decree  of  foreclosure; 
which  having  been  affirmed  at  general  term,  the  defend- 
ants took  this  appeal. 

Rockwell,  for  the  appellants. 

*SiUiman,  /or  the  respondents.  [  *  540 

Welles>  J. — ^The  bond  and  mortgage  in  question  were 
assigned  to  the  comptroller,  on  the  5th  day  of  Septem- 
ber 1844,  by  Elisha  Crawford,  the  mortgagee,  who  was 
then  the  president  *of  the  White  Plains  Bank ;  r  :,c  ^^ .  ^ 
the  object  of  which  assignment,  as  therein  de-  '- 
clared,  being  to  secure  the  redemption  of  the  circulating 
notes  of  said  bank.  The  evidence  then  shows,  that 
upon  receiving  the  bond  and  mortgage  so  assigned,  and 
a  written  admission  by  Cook,  the  mortgagor,  of  his 
indebtedness  to  the  mortgagee  in  the  amount  to  secure 
which  the  bond  and  mortgage  were  executed,  and  of  his 
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having  received  notice  of  the  assignment,  the  comptrol- 
ler issued  and  delivered  to  Crawford,  circulating  notes 
to  be  issued  and  put  in  circulation  by  the  bank,  to  the 
amount  secured  by  the  bond  and  mortgage. 

On  the  18th  day  of  July  1846,  Crawford  delivered  to 
the  comptroller,  circulating  notes  of  the  bank,  to  an 
amount  equal  to  that  secured  by  the  bond  and  mort- 
gage, and  received  from  him  a  re-assignment  thereof. 
The  notes  so  delivered  to  the  comptroller  were  the  pro- 
perty of  the  plaintiff,  and  had  been  received  by  Craw- 
ford from  him,  who  procured  the  re-assignment  for  the 
use  and  benefit,  and  at  the  request,  of  the  plaintiff;  and 
he  immediately  re-delivered  the  bond  and  mortgage  to 
the  plaintiff.  These  are  all  the  facts  in  the  case  which 
go  to  show  the  plaintiff's  right  to  the  bond  and  mort- 
gage; and  the  question  to  be  first  determined,  is,  whether 
they  are  sufficient  to  constitute  him  the  owner  of  them 
in  law  or  equity. 

The  5th  section  of  the  act,  called  the  general  bank- 
ing law,  passed  13th  April  1838  (Laws  of  1838,  c  260), 
authorizes  the  comptroller,  among  other  things,  to 
re-transfer  mortgages  which  have  been  transferred  to 
him  by  individual  bankers  or  associations  under  the 
act,  as  security  for  the  redemption  of  circulating  notes, 
to  such  persons  or  associations,  upon  receiving  and 
cancelling  an  equal  amount  of  such  circulating  notes, 
&c.  The  9th  section  of  the  act  authorizes  the  comp- 
troller to  re-assign  such  bonds  and  mortgages  to  the 
person  or  association  who  transferred  the  same,  on 
receiving  other  approved  bonds  and  mortgages  of  equal 
amount.  The  11th  section  provides  that  the  comptrol- 
ler may  sell  such  bonds  and  mortgages  at  public  auc- 
tion, in  case  of  failure  or  refusal  by  such  person  or 
association  to  pay  such  circulating  notes,  on  demand, 
in  the  manner  specified  in  the  4th  section. 
*KAo  1  *These  are  all  the  provisions  of  the  act  which 
■'  give  the  comptroller  authority  to  re-assign  or 
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re-transfer,  or  in  any  manner  to  sell  or  dispose  of  mort- 
gages assigned  or  transferred  to  him  as  security  for  the 
redemption  of  circulating  notes,  under  the  act.  The  act 
nowhere  authorizes  him  to  transfer  or  assign  bonds  and 
mortgages  pledged  with  him  as  such  security,  otherwiss 
than  to  the  person  or  association  by  whom  they  were 
transferred,  excepting  in  the  case  of  failure  to  redeem 
the  notes,  by  the  persons  or  associations  who  issued 
them.  Could  the  plaintiff  have  acquired  a  valid  title 
to  the  bond  and  mortgage  in  question,  by  procuring 
from  the  comptroller  an  assignment  thereof  directly  to 
himself?  That  he  could  not,  it  seems  to  me  perfectly 
plain.  It  would  have  been  an  act  on  the  part  of  the 
comptroller,  utterly  destitute  of  authority,  and  a  plain 
violation,  not  only  of  the  letter,  but  of  the  spirit,  of  the 
law.  To  allow  it,  would  not  only  be  placing  the  banks 
at  the  mercy  of  individuals,  but  might  do  great  injury 
to  mortgagors. 

If  the  plaintiff  could  not  thus  purchase  the  bond  and 
mortgage  directly,  it  is  equally  clear,  that  he  could  not, 
as  it  is  evident,  he  has  attempted  in  this  case,  do  it 
indirectly.  It  is  not  pretended,  that  there  has  been  a 
sale  of  these  securities  by  the  bank  to  the  plaintiff, 
since  the  re-assignment  thereof  by  the  comptroller,  the 
only  effect  of  which  was  to  vest  the  title  to  them,  dis- 
charged of  the  comptroller's  lien,  in  the  bank,  and 
placing  them  in  the  same  condition  they  were  in, 
before  the  transfer  of  them  to  the  comptroller.  All 
that  has  been  done  which  tends  to  show  a  gale  to  the 
plaintiff,  has  been  the  handing  the  papers  over  to  him 
by  Crawford.  This  cannot  be  regarded  as  a  sale  by  the 
bank  to  the  plaintiff,  admitting  Crawford  had  authority 
from  the  bank  to  make  such  sale,  which  the  case  utterly 
fails  of  establishing.  It  was  not  done,  with  that  intent, 
but  merely  for  the  purpose  of  carrying  out  and  com* 
pleting,  by  Crawford,  as  the  plaintiff's  agent,  the  pur- 
chase of  the  bond  and  mortgage,  of  the  comptroller,  for 
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the  plaintifFy  in  pursuance  of  the  previous  arrangement 
between  them;  which,  it  has  been  shown,  could  not  be 
legally  done. 

The  foregoing  view  puts  an  end  to  the  plaintiff's 
♦  r^q  1  <^^^^y  a^d  *disposes  of  his  right  to  any  relief 
^  whatever ;  a  consideration  of  the  other  questions 
raised  is,  therefore,  unnecessary.  The  judgment  of  the 
supreme  court  should  be  reversed,  and  the  plaintiff's 
bill  should  be  dismissed,  with  costs ;  and  the  defendants 
should  have  costs  of  the  appeal. 

Decree  reversed,  and  bill  dismissed,  with  costs.^ 

1  After  thiB  decision,  the  plaintiff  procured  an  lusignment  of  the  bond  and 
mortgage  from  Crawford  and  fVom  the  bank,  ana  brought  another  rait  for 
the  foredosure  of  the  same,  in  which  he  sncoeeded ;  the  rapreme  court  hold- 
ing that  tiie  former  decree  was  no  bar,  as  Mitdiell  failed  upon  his  title  to  tfai 
subject  in  oontroTcrsy,  and  not  upon  the  merits.  They  say,  the  decree  wif 
reversed  upon  the  sole  groui  d,  thai  Mitchell  was  not  the  assignee,  and  ocndd 
not  maintain  his  suit  in  that  sharacter.    S9  Barb.  249,  Sftd. 
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Allen  and  another  v.  Aguibrb  and  another. 
StaMe  of  Frauds. — Sale  of  goods. 

A  parol  agreement,  on  a  sale  of  goods  for  cash  (which  are  delirered),  that 
the  purchaser  shall  hare  the  benefit  of  the  return-duties,  is  valid,  under  the 
statute  of  frauds. 

Agmrre  v.  Allen,  10  Barb.  74,  affirmed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  a  judgment  rendered  in  the 
Court  of  Common  Pleas  of  the  city  and  county  of  New 
York,  upon  a  verdict  in  favor  of  the  plaintiff,  had  been 
affirmed,  on  error.    (Reported  below,  10  Barb.  74.)' 

This  was  an  action  of  assumpsit,  upon  a  special  agree- 
ment of  the  defendants,  that  if  the  plaintiffs  would  buy 
of  them  8900  boxes  of  damaged  raisins,  at  $1.70  per 
box,  to  be  paid  for  in  cash,  on  delivery,  deducting  3J 
per  cent,  for  cash  payment,  the  plaintiffs  should  have 
the  benefit  of,  and  be  paid  by  the  defendants,  the 
amount  of  such  return-duties  as  the  government  should 
allow  to  the  defendants.  The  declaration  averred  the 
delivery  of  the  raisins,  and  the  payment  of  the  price 
agreed  upon;  and  that  the  defendants,  on  the  13th 
March  1846,  received  from  the  government  the  sum  of 
$862.51,  for  return-duties,  and  refused  to  pay  the  same 
to  the  plaintiffs.    It  also  contained  the  common  counts. 

The  bargain  was  by  parol;  and  the  defendants 
mainly  relied  upon  the  statute  of  frauds,  as  a  defence, 
insisting  that  the  alleged  agreement  for  payment  of  the 
return-duties  was  a  chose  in  action,  within  the  meaning 

I  For  a  memorandum  of  the  case  in  the  court  of  oommon  pleas,  see  6  N.  Y. 
Ajeg.  Obs.  880. 
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of  the  statute.  In  the  court  of  common  pleas,  there 
was  a  verdict  and  judgment  in  favor  of  the  plaintifb; 
which  having  been  affirmed  by  the  supreme  court,  on 
writ  of  error,  the  defendants  took  this  appeal 

*  544  }    ^BidweU,  for  the  appellants. 


SiUimcm,  for  the  respondents. 


i 


"Watson,  J. — ^I  entirely  concur  with  the  supreme  court 
in  the  opinion  pronounced  by  them  in  this  case.  The 
contract  between  the  parties  in  this  suit,  was  not  made 
by  the  broker,  but  by  themselves.  It  was  simply  this ; 
the  defendants  agreed  to  sell  the  plaintiffs  8900  boxes 
of  raisins  at  $1.70  per  box,  to  be  paid  for  in  cash  on 
delivery,  deducting  3 J  per  cent,  for  cash  payment,  the 
plaintiffii  to  have  the  benefit  of,  and  to  be  paid  by 
the  defendants,  the  amount  of  such  return-duties  as  the 
government  should  allow  the  defendants.  The  raisins 
were  in  a  damaged  state,  and  the  plaintifife  agreed  to 
take  them  as  they  were. 

The  declaration  alleged  the  delivery  of  the  raisins, 
and  the  defendants  made  no  objection,  on  the  trial,  that 
they  had  not  been  delivered.  The  proof  showed  that 
the  price  agreed  on  had  been  paid  by  the  plaintiflfe,  and 
that  the  defendants  had  since  received  $862.51  from  tho 
government,  for  return-duties,  which  they  refused  to  pay 
to  the  plaintiffs.  For  this  amount  they  recovered  a 
verdict  at  the  trial,  upon  which  judgment  was  entered, 
and  which  the  supreme  court  subsequently  affirmed. 

One  of  the  principal  points  relied  upon  by  the  appel- 
lants is,  that  the  contract  is  within  the  statute  of  frauds; 
that  the  claim  to  have  the  duties  returned  which  had 
been  paid  on  damaged  goods,  was  a  substantial  rights 
and  a  thing  in  action,  within  the  meaning  of  the  statute^ 
or  else  it  was  a  mere  expected  bounty  or  gratuity,  which 
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could  not  be  the  subject  of  a  valid  contract.  By  refer- 
ence to  the  terms  of  tiie  contract,  it  will  be  seen,  that  it 
virtually  formed  a  part  of  the  price  to  be  paid  for  the 
raisins.  It  seems,  that  the  contracting  parties  con- 
templated, as  a  very  probable  contingency,  that,  owing 
to  the  damaged  state  of  the  raisins,  return-duties  would 
be  received  jiom  the  government,  and  that  the  con- 
tract was  made  in  view  of  it;  for  the  plaintifis,  while 
♦negotiating  with  the  defendants,  and  agreeing  _  ^ 
on  a  price,  inquired  of  the  defendants,  if  any  ^ 
return-duties  had  been  received,  and  being  answered  in 
the  negative,  asked,  if  any  should  be  received,  if  they 
should  have  the  benefit  of  them;  and  the  defendants 
said,  they  should.  Here,  then,  was  an  agreement,  that  a 
reduction  of  the  return-duties  should  be  made  out  of  the 
price  stipulated  to  be  paid,  for  how  else  could  the  plain- 
tiflfe  reap  the  benefit  of  the  return-duties?  Had  the 
government  paid  over  the  return-duties,  at  the  time 
the  contract-price  was  paid  by  the  plaintiffs,  can  it  be 
pretended  that  the  plaintifis  could  not  have  insisted 
upon  having  that  amount  deducted,  at  the  time?  What 
difference  then  could  it  make,  if  they  were  afterwards 
received,  even  if  the  contract-price  had  been  all  paid  ? 
They  would  be  moneys  received  by  the  defendants  to 
plaintiffs'  use,  which  the  defendants  were  legally  and 
equitably  bound  by  the  contract  to  pay  over  to  the 
plaintiffs.  When  they  were  received,  so  far  as  the  case 
discloses,  the  plaintifiS  had  performed  all  their  part  of 
the  contract — ^they  had  paid  the  full  amount  stipulated 
to  be  paid  for  the  raisins<  the  defendants  had  performed 
theirs,  in  part,  the  delivery  of  the  raisins,  but  had  failed 
to  perform  the  other  part  of  the  contract,  to  wit,  the 
payment  to  the  plaintiffs  of  the  return-duties  received 
by  them  of  the  government. 

The  statute  of  frauds  (as  was  observed  by  the  supreme 
court)  does  not  apply,  where  the  goods  have  all  been 
delivered.    That  made  the  contract  binding,  and  the 
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defendants  were  then  bound  to  perform  the  whole  con- 
tract, that  of  paying  over  to  the  plaintiflfe  the  return- 
duties.  .  It  is  hardly  worth  while  to  discuss  here,  what 
the  nature  of  "return-duties"  are,  it  is  enough,  that  they 
formed  a  substantial  part  of  the  contract  between  the 
parties,  and  that  part  was  as  much  obligatory  upon  them 
as  any  other  part.  The  case  cited  by  the  appellants' 
counsel,  on  the  argument,  that  of  Munsell  v.  Leans  (2 
Denio  224),  in  which  one  of  the  members  of  this  court 
delivered  the  leading  opinion  in  the  court  of  errors,  is 
directly  against  him  upon  this  point  In  that  case, 
Lewis  and  another  had  taken  a  canal  contract,  and 
after  part  performing  it,  assigned  their  interest  in  it  to 
Munsell,  by  which  Munsell  was  to  receive  the  pay  from 
*  KAA  1  *^^  canal  commissioners  *for  completing  the 
^  work,  according  to  the  contract  made  by  Lewis 
with  the  commissioners.  Subsequently,  and  after  Mun- 
sell had  received  his  pay  for  completing  his  contract,  a 
statute  was  passed  allowing  extra-compensation  to  the 
contractors  on  that  canal,  and  under  this  statute,  Lewis 
received  $300  from  the  canal  commissioners.  For  this 
amount,  Munsell  brought  a  suit  against  Lewis,  claiming 
that  he  was  entitled  to  it,  under  the  assignment  made  to 
him  of  the  contract.  The  same  doctrine  contended  for 
in  this  case,  was  urged  in  that,  and  the  supreme  court 
sanctioned  it,  by  refusing  to  set  aside  the  nonsuit  which 
had  been  granted  at  the  circuit,  but  the  court  of  errors 
reversed  the  decision  of  the  supreme  court  That  was 
a  much  stronger  case  than  this ;  there,  it  was  made  a 
strong  point,  that  by  the  terms  of  the  assignment,  Mun- 
sell was  only  to  receive  the  amount  stipulated  to  be  paid 
by  the  original  contract  with  the  canal  commissioners, 
all  of  which  had  been  paid  him.  Here,  it  was  expressly 
agreed  that  the  plaintiffs  should  have  the  benefit  of  the 
return-duties  for  which  he  has  recovered. 

The  other  objections  I  forbear  to  notice,  as  they  have 
no  foundation  in  fact  on  which  to  rest,  and  were  so  held 
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by  the  Rupreme  court    The  judgment  of  the  supreme 
«c»^irt  should  be  affirmed. 

Judgment  affirmed. 


Jennings  t;.  Jennings. 
Illegal  m^peneion  of  power  of  alimaUon. 

A  trust  created  by  will,  which  mag  have  the  effect  of  raspending  the  power 
of  alienation  daring  more  than  two  liTes  in  being,  at  the  death  of  tbe  testa- 
tor, is  illegal  and  roid. 

This  doctrine  applied  to  a  devise  for  the  maintenance  and  education  of  four 
infants,  with  a  direction  for  the  accmnolation  of  the  surplus,  and  a  division 
of  the  fund,  as  the  cestuis  que  trnst  should  successively  become  of  age* 

Jennings  o.  Jennings,  5  Sandf.  174,  affirmed. 

Appeal  from  the  general  term  of  the  Superior  Court 
of  the  city  of  New  York,  where  a  judgment  for  the  plain- 
tiff, upon  demurrer  to  the  answer,  had  been  affirmed. 
(Reported  below,  5  Sandf.  174.) 

This  was  an  ejectment  to  recover  possession  of  one 
undivided  sixth  part  of  certain  lots  of  ground,  in  the 
city  of  New  York,  which  the  plaintiff,  Ann  Jennings, 
claimed  as  one  of  the  heirs-at-law  of  her  father,  Joseph 
Jennings,  who  died  seised  thereof,  in  May  1850.  The 
defendant,  Mary  Ann  Jennings,  the  widow  of  Joseph 
Jennings,  claimed  title  under  the  will  of  her  deceased 
husband. 

The  defendant  set  forth  the  will  in  her  answer  to  the 
complaint;  to  which  the  plaintiff  demurred.    The  clause 
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of  the  wUl  which  gave  rise  to  the  question  litigated  in 
this  suit  was  as  follows : 

"  I  give  and  bequeath  unto  my  daughters,  Elizabeth 
Linard  and  Ann  Jennings,  my  children  by  a  former 
wife,  to  each  one  dollar  (only).  I  will,  that  all  the 
income  of  my  estates,  real  and  personal,  be  applied, 
after  the  payment  of  my  just  debts,  to  the  maintenance 
and  clothing  of  my  said  wife,  anJ  the  maintenance, 
clothing  and  education  of  my  children  by  her,  now 
born,  or  such  as  may  be  bom  in  due  time  after  my 
*  fUk  1  ^^^^^-  *^Jid  ^he  surplus  of  such  income  to 
^  be  laid  up  by  her  for  these  my  children  by  her, 
on  interest,  invested  in  the  purchase  of  United  States 
stocks,  in  her  name  as  trustee  to  these  my  children. 
And  as  soon  as  the  eldest  surviving  child  by  my  present 
wife  becomes  of  the  age  of  twenty-one  years,  the  whole 
of  the  property  to  be  fairly  appraised  and  valued,  and 
his  or  her  equal  share  of  the  property  apportioned, 
and,  if  required,  paid  to  him  or  her.  And  in  like  manner, 
the  same  course  to  be  pursued  in  respect  to  the  rest  of 
my  surviving  children  by  her,"  &c. 

The  will  further  provided,  that  after  the  last  of  these 
children  by  his  present  wife  should  arrive  at  twenty-one 
years  of  age,  his  said  wife  should  take  possession  of  his 
property  in  Swedesborough,  New  Jersey,  for  her  own 
use,  during  her  life,  or  widowhood,  and  after  her  decease, 
or  her  interest  should  cease,  this  property  was  to  become 
the  joint  property  of  the  surviving  children. 

The  court  below,  at  special  term,  gave  judgment  fo/ 
the  plaintifiF  upon  the  demurrer,  holding  that  there  was 
an  illegal  suspension  of  the  power  of  alienation ;  and 
this  judgment  having  been  affirmed  at  general  term, 
the  defendant  appealed  to  this  court. 

Cook,  for  the  appellant. 

Rodman,  for  the  respondent. 
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Gridley,  J.,  after  stating  the  facts  of  the  case,  and 
the  provisions  of  the  will,  proceeded : — The  scheme  of 
the  will  is,  therefore,  this:  that  the  income  of  the 
testator's  estates,  real  and  personal,  after  the  payment 
of  his  just  debts,  should  be  applied  to  the  clothing  and 
maintenance  of  his  wife,  and  the  clothing,  maintenance 
and  education  of  his  children  by  her,  and  the  surplus 
was  to  be  invested  by  the  wife,  as  trustee  for  the  chil- 
dren.  The  property  was  all  to  be  kept  together,  undi- 
vided, until  the  eldest  surviving  child,  by  his  present 
wife,  should  become  twenty-one  years  old^  and  then  to 
be  appraised,  and  his  or  her  equal  share  apportioned, 
and  paid,  if  required. 

Now,  the  objection  to  this  scheme  is,  that,  by  the  will, 
the  absolute  power  of  alienation  is  suspended  fur  a 
longer  period  than  two  lives  in  being,  and,  therefore^ 
the  will  contravenes  the  loth  section  of  the  article  of 
the  revised  statutes  entitled,  "Of  the  creation  and 
division  of  estates"  (1  R.  S.  723,  §  15),  and  is,  therefore, 
void.  This  very  question  was  decided  in  Ilawley  v, 
James  (16  Wend.  61).  It  was  held  by  Judge  BronsoNi 
in  that  case,  and  his  ruling  has  been  followed  by  the 
courts  since,  that  ''the  power  of  alienation  camiot  be 
suspended  for  a  longer  period  than  during  the  continu- 
ance of  two  lives  in  being  at  the  ^creation  of 
the  estate;  and  every  limitation  by  which  the  ^ 
power  of  alienation  may  be  suspended  for  a  longer 
period,  is  void  in  its  creation.  The  lives  insist  be  dem>g- 
Tuxiedy  either  by  naming  the  persons  in  particular,  or  by 
limiting  the  estate  on  the  two  first  lives  that  shall  fall, 
in  a  class  of  several  individuals." 

By  this  rule,  it  will  be  seen^  that  the  power  of  aliena- 
tion was  suspended,  in  the  case  at  bar,  or,  wliich  is  the 
same  thing,  might  be  suspended,  during  three  lives. 
Suppose,  the  three  eldest  of  the  four  children,  living  at 
the  testator's  death,  should  die,  and  the  remaining  child 
should,  after  their  death,  arrive  at  the  age  of  twenty- 
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one  years,  it  is  clear,  that  by  the  terms  of  the  will  the 
estate  must  be  kept  together,  and  the  power  of  aliena- 
tion must  be  suspended,  during  three  lives.  The  same 
doctrine  has  been  decided  in  Kane  v.  QoU  (7  Paige  521), 
and  the  same  case  in  the  court  of  errors  (24  WencL 
564),  and  in  Baynton  y.  Hbyt  (1  Den.  53),  and  in  several 
cases  arising  in  the  superior  court  of  the  city  of  New 
York.  This  view  of  the  case  is  conclusive  against  the 
appellant. 

But  the  estate  is  not  to  be  divided  at  the  majority  of 
the  eldest  child.  The  residue  is  still  to  be  kept  together 
and  undivided,  for  the  maintenance  and  education  of 
the  rest,  until  the  last  of  the  children  shall  arrive  at  the 
age  of  twenty-one  years ;  so  that  the  power  of  alienation 
is  suspended  as  to  all  but  the  portion  of  each  successive 
child  who  arrives  at  twenty-one  years  of  age,  until  the 
last  shall  reach  that  age.  The  consequence  is,  that 
the  judgment  must  be  affirmed. 
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LeDTARD  V.  JONBS. 

lAabUUy  of  sheriff  for  wynrretwrn  of  execution. — Measwre  of 
damages. 

In  an  action  against  a  sheriff  for  the  non-return  of  an  execution,  be  is  prtwii 

fade  liable  for  its  amoant,  withoat  ayerment  or  proof  of  special  damages. 
He  may  show,  in  mitigation  of  damages,  that  the  defendant  had  no  property, 

oat  of  which  the  debt  conld  have  been  levied ;  but  not  tiiat  the  jaclgmeat 

is  still  collectible. 
Ledyard  v.  Jones,  4  Sandf.  67,  affirmed ;  Stevens  v.  Bowe,  3  Den,  3£T, 

OTermled. 

Appeal  from  the  general  term  of  the  Superior  Court 
of  the  city  of  New  York,  where  a  motion  for  a  new  trial, 
made  upon  a  bill  of  exceptions,  had  been  denied,  and 
judgment  entered  upon  a  verdict  in  favor  of  the  plain* 
tiff.    (Reported  below,  4  Sandf.  67.) 

This  was  an  action  of  trespass  on  the  case,  brought 
in  the  supreme  court,  against  the  defendant,  as  sheriff 
of  New  York,  for  not  levying  an  execution  in  favor 
of  the  plaintiff  against  one  Jacob  Acker,  for  the  sum  of 
$500.49;  for  not  returning  the  same,  within  sixty  days; 
and  for  making  a  false  return  to  the  said  writ.  The 
defendant  pleaded  the  general  issue. 

On  the  trial,  before  Strong,  J.,  it  appeared  in  evidence, 
that  on  the  11th  June  1844,  the  plaintiff  recovered  a 
judgment  against  Jacob  Acker,  a  former  sheriff,  for 
$588.58;  that  on  the  24th  October  1844,  a  fi,  fa.  was 
issued  thereon,  and  delivered  to  the  defendant,  the  pres- 
ent sheriff,  commanding  him  to  levy  the  sum  of  $504,49; 
which,  on  the  20th  May  1845,  he  returned  "  superseded 
by  writ  of  error." 

On  the  5th  April  preceding,  a  writ  of  error,  with  an 
order  staying  proceedings   upon   the   execution,  waa 
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granted  by  one  of  the  circuit  judges,  and  notice  thereof 
given  to  the  attorney  of  the  plaintiff.  The  sureties  in 
the  bond  upon  the  writ  of  error  having  been  excepted 
to,  and  having  failed  to  justify  within  the  proper  time, 
the  writ  of  error  was  superseded  by  an  order  of  the 
judge,  granted  on  the  15th  May,  and  notice  of  the 
mpersedeas  was  served  on  the  attorney  for  the  plaintiff  in 
error.  Prior  to  this,  however,  and  on  the  10th  May, 
notice  was  served  on  the  attorney  for  the  defendant  in 
error  (the  plaintiff  in  this  suit),  that  a  new  bond  had 
been  filed,  and  that  the  sureties  would  justify  on  the 
17th.  In  consequence  of  the  filing  of  this  new  bond,  an 
order  was  granted  staying  the  proceedings ;  and  on  the 
4th  June,  the  supreme  court  vacated  the  mpersedeaSf 
restored  the  writ  of  error,  and  allowed  the  sufficiency  of 
the  justification  of  the  sureties. 

The  attorney  for  the  plaintiff  called  on  the  sheriff  a 
number  of  times  subsequently  to  the  return-day  of  the 
execution,  and  the  latter  said,  he  had  done  nothing  with 
the  execution,  and  had  not  attempted  to  do  anything. 
It  was  admitted,  that  Acker,  the  defendant  in  the 
execution,  had  sufficient  real  and  personal  estate  out  of 
which  the  execution  might  have  been  levied,  and  out 
of  which  it  might  still  be  collected. 

At  the  close  of  the  testimony,  the  court  denied  a 
motion  for  a  nonsuit,  and  instructed  the  jury,  that,  it 
being  shown  that  there  was  property  upon  which  the 
defendant  might  have  levied,  he  was  liable  for  not 
levying ;  and  that  he  was  also  liable  for  not  making  a 
return,  at  the  expiration  of  the  sixty  days  from  the 
delivery  of  the  execution ;  that  the  plaintiff,  therefore, 
had  proved  a  right  to  recover,  and  the  only  question  was 
as  to  the  amount  of  her  damages :  that  she  was  entitled 
to  the  damages  she  had  really  sustained,  and  in  fixing 
the  amount,  the  jury  were  entitled  to  give  her  liberal 
damages ;  "  that  if  the  defendant  had  performed  his  duty, 
the  plaintiff  would  have  had  the  money  at  the  expira* 
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tion  of  the  sixty  days  fixed  in  the  execution,  while  now 
she  has  not  the  money,  but  competent  securities,  and  the 
jury  are  bound  to  assume  that  she  would  ultimately 
receive  the  money.  The  plaintiff's  1  >ss  is  the  difference 
between  having  the  money  in  hand  at  the  return-day  of 
the  execution,  and  receiving  it  with  interest  at  the  ter- 
mination of  the  litigation ;  the  jury  must  give  the  real 
damages,  but  as  the  suit  is  against  a  public  officer, 
there  is  no  objection  to  your  taking  a  liberal  view  of 
them."  The  defendant's  counsel  excepted  to  the  charge, 
insisting  that  the  plaintiff  was  only  entitled  to  nominal 
damages. 

♦There  was  a  verdict  for  the  plaintiff  for  _  ^ 
$200,  and  a  motion  having  been  made  for  a  new  '- 
trial,  upon  a  bill  of  exceptions,  the  superior  court,  to 
which  the  cause  had  been  transferred,  denied  the 
motion,  and  rendered  judgment  in  favor  of  the  plaintiff 
upon  the  verdict,  holding  that  the  plaintiff  might  have 
recovered  against  the  defendant  the-  full  amount  of  the 
moneys  to  be  raised  Upon  the  execution,  and  that 
although  the  charge  was  incorrect  upon  that  point,  yet 
that,  as  it  was  more  favorable  to  the  defendant  than  it 
ought  to  have  been,  he  had  no  right  to  complain.  The 
defendant,  thereupon,  took  this  appeal. 

Bhmtj  for  the  appellant. 

Baujdom,  for  the  respondent 

Watson,  J. — ^There  is  but  a  single  point  in  this  case 
upon  which  the  court  is  called  upon  to  decide,  and  that 
is,  as  to  the  amount  of  damages  the  respondent  is  en- 
titled to  recover  in  this  action.  The  verdict  finds  that 
the  appellant  did  not  levy  the  execution  placed  in  his 
hands ;  that  he  made  a  false  return  upon  it ;  that  he  did 
not  return  it  at  the  expiration  of  sixty  days ;  and  it  was 
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admitted  on  the  trial,  that  the  defendant  in  the  execn* 
tion  had  both  real  and  personal  property  out  of  which 
the  execution  might  have  been  satisfied.  The  amount 
of  the  execution  was  $500.49|  and  the  jury  found  a 
verdict  of  $200. 

This  question  has  been  repeatedly  passed  upon  in  the 
supreme  court,  and,  I  regret,  that  the  decisions  are  con- 
flicting.   In  PaUerson  v.  WesterveU  (17  Wend.  643),  where 
it  was  shown,  that  the  judgmentniebtor  had  abundant 
means  to  satisfy  the  execution,  the  court  held,  that  the 
plaintiff  sustained  damages  to  the  whole  amount  of  the 
judgment;  and  that  having  been  kept  out  of  his  money, 
by  the  wrongful  act  of  the  officer,  in  not  executing  and 
returning  the  process  according  to  its  command,  the 
^        -  debt,  as  proved  by  the  judgment,  constituted  *the 
^    -^  true  measure  of  damages.    In  the  case  of  The 
Bank  of  Rome  v.  Owrtiss  (1  Hill  275),  the  court  held,  that 
the  sheriff  was  primd  fade  liable  for  the  whole  amount 
due,  and  that  it  was  no  answer  to  say,  that  the  defend 
ants  in  the  fi.  fa.  were  still  able  to  pay.    This  doctrine 
was  again  laid  down  by  the  court,  in  the  case  of  Pardee 
v.  Robertson  (6  Hill  550),  together  with  another  upon 
which  the  appellant  has  made  a  point,  and  that  is,  that 
the  respondent  might  recover  the  full  amount  of  the  judg- 
ment^ without  averring  special  damages  in  his  declara- 
tion.   All  these  cases,  as  well  as  the  case  cited  of  Wdd  v. 
SmUd  (10  Mass.  474),  lay  it  down  with  this  qualification, 
that  the  debt  is  primd  fade  the  true  measure  of  damages, 
the  sheriff  being  at  liberty  to  mitigate  the  amount  by 
showing  affirmatively  that  the  whole  sum  could  not 
have  been  collected,  if  due  diligence  had  been  exercised 
io  executing  the  process. 

In  the  case  of  Stevens  v.  Eowe  (3  Denio  327),  the  court 
held  an  entirely  different  doctrine.  They  held,  that  the 
plaintiff  could  not  show,  that  the  judgment-debtor  had 
real  ^tate  out  of  which  the  fi.fa,  might  have  been  satis- 
fied, unless  expressly  averred  in  the  declaration,  and 
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also,  that  the  sheriff  might  mitigate  the  amount,  not 
simply  by  showing  his  inability  to  collect  the  moneys 
but  by  proof  that  the  debt  was  still  safe  and  collectible. 
I  confess,  I  am  unable  to  see  the  justice  of  the  rule  laid 
down  in  the  case  of  Stevens  v.  Bowe,  and  if  it  is  good  law, 
the  statute  which  gives  the  plaintiff  a  right  to  recover 
damages  against  a  sheriff  who  neglects  to  execute  process 
delivered  to  him,  is  a  mere  nullity.  It,  in  truth,  affords 
him  no  remedy  whatever,  and  allows  an  unfaithful  and 
defaulting  officer  to  take  advantage  of  his  own  wrong,  a 
privilege  that  the  law  accords  to  no  other  person.  Ac- 
cording to  this  construction,  if  the  officer  is  svied  for  a 
neglect  of  duty,  he  can  say,  the  defendant  in  the  execu- 
tion had  no  property  out  of  which  he  could  collect  the 
money,  and  that,  it  is  conceded,  is  a  good  defence,  or  he 
can  say,  he  has  property  out  of  which  you  can  still 
collect  it,  and,  therefore,  nothing  but  nominal  damages 
can  be  recovered  against  me,  which  can  only  be  the 
damages  the  plaintiff  has  sustained  by  the  delay  in  col- 
lecting the  money,  simply  the  interest  *upon  the  ^  ^  ^^^ 
interest  of  the  money  due,  when  it  ought  to  '- 
have  been  collected.  To  such  a  doctrine  I  can  never 
yield  my  assent,  for  a  plaintiff,  if  this  is  tolerated,  might 
never  be  able  to  collect  his  debt.  The  second  execution 
issued  upon  the  same  judgment  would  admit  of  the 
same  defence,  and  so  on,  as  often  as  they  might  be  issued, 
provided  the  judgment-debtor  did  not  in  the  meantime 
get  rid  of  his  property.*  The  rule  laid  down  by  the 
court,  in  the  cases  first  cited,  is  by  far  the  most  salutary, 
and  to  my  mind,  a  just  and  fair  exposition  of  the  statute 
giving  a  remedy  against  defaulting  officers.  The  statute 
says  that  the  plaintiff  shall  recover  ''for  the  damages 
sustained  by  him,"  without  specifying  any  particular 
amount. 
The  case  of  Kellogg  v.  Manro  (9  Johns  300),  Tiiiich  is 

1  Bolflon  V.  SaxtOB,  11  Hun  57 
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cited  in  BanJc  of  Rome  v.  Owrtisa,  held,  that  the  plaintiff 
was  entitled  to  recover  more  than  nominal  damages, 
for  the  court  say,  "primd  fade,  he  is  entitled  to  recover 
his  whole  debt,  which  is  premimed  to  be  lost  by  the  escape;" 
and  in  the  case  in  10  Mass.  474,  Parker,  Justice,  held  a 
fiimilar  doctrine,  "that  where  an  oiKcer  had  neglected  to 
do  his  duty,  so  that  the  effect  of  the  judgmerU  appears  to 
be  lostt  the  judgment  in  the  suit  so  rendered  ineffectual 
is  primd  fade  evidence  of  the  measure  of  injury  which 
the  plaintiff  has  sustained ;  but  it  may  be  met  by  evi- 
dence of  the  total  inability  of  the  debtor  to  pay."  Both 
of  these  cases,  after  laying  down  the  rule  that  the 
debt  of  the  plaintiff  shall  be  assumed  to  be  lost,  where  the 
officer  neglects  his  duty,  allow  him  but  one  defence,  and 
that  a  good  excuse  fbr  not  doing  it,  to  wit,  that  the 
defendant  had  no  property  out  of  which  he  could  have 
made  the  money,  had  he  endeavored  ever  so  faithfully 
to  do  his  duty.  Neither  allows  him  to  take  advantage 
of  his  own  wrong,  by  saying,  true,  I  did  not  do  as  I  was 
commanded  by  the  execution,  which  if  I  had  done  the 
plaintiff  would  have  got  his  money,  but  there  is  property 
enough  of  the  judgment-debtor  out  of  which  the  plain- 
tiff can  get  it,  if  any  officer  will  obey  the  command  of 
the  process  put  into  his  hands,  but  still  the  plaintiff  can 
collect  only  nominal  damages  against  me,  and  not  even 
that,  unless  he  has  alleged  special  damages  in  his  decla- 
ration. Those  cases  place  the  officer's  liability  upon 
"^the  right  ground.    They  assume  that  the  debt 
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execution  against  the  debtor,  who  has  abundant  means 
to  pay,  does  not  collect  it ;  and  they  will  not  allow  him 
to  set  up  a  neglect  of  duty  on  his  part,  which  very 
neglect  was  the  reason  why  the  debt  was  not  collected, 
as  a  defence.  The  law  always,  presumes  that  he  has 
done  his  duty,  until  the  contrary  is  shown,  and  it  should 
never  allow  a  wilful  neglect  of  it,  as  an  excuse  for  lia- 
bility to  the  party  injured  thereby. 
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If,  as  these  cases  hold,  it  is  no  answer  for  hinij  that 
the  plaintiff  has  property  sufficient  to  satisfy  +he  exe- 
cution, then  it  is  unnecessary  for  the  plaintiff  to  allege 
it  in  the  declaration,  as  special  damages,  for  wheu  a 
primd  fade  case  is  made  out,  by  showing  his  neglect 
of  duty,  he  can  only  defend  himself  by  showing  the 
inability  of  the  judgment-debtor  to  pay.  If  he  attempts 
to  show  this,  then  clearly  the  plaintiff  would  have  a 
right  to  rebut  it,  by  showing  that  the  defendant  in  the 
execution  had  property  sufficient  to  pay  it. 

If  these  views  are  sound,  how  are  they  applicable  to 
this  case  ?  The  plaintiff  here  has  not  recovered  as  much 
as  the  true  rule  of  damages  in  this  case  would  have 
allowed  him;  he  has  recovered  but  $200^  instead  of  |500. 
But  the  appellant  insists  that  there  was  error  in  the  jus- 
tice's saying  to  the  jury,  "that  in  an  action  against  a 
public  officer,  they  should  give  liberal  damages."  Sup- 
pose this,  as  an  abstract  principle  of  law,  is  erroneous  ? 
It  does  not,  therefore,  follow,  that  the  respondent  has 
been  injured  thereby,  or  that,  on  that  account,  this  court 
will  reverse  the  judgment.  A  verdict  will  not  be  set 
aside,  even  on  a  bill  of  exceptions,  for  the  misdirection 
of  the  judge  as  to  the  measure  of  damages,  when,  from 
the  generality  of  the  charge,  the  jury  might  have  received 
an  erroneous  impression,  if  it  be  manifest,  from  the  find- 
ing  of  the  jury,  that  injustice  has  not  been  done.  The 
judgment  of  the  supreme  court  should  be  affirmed. 

Judgment  affirmed* 

Oabdineb  and  MobsBi  JJ.|  dissented. 
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Bakbb  u  Hoao. 

Derelict  property. — Idenfor  salvage. 

Qoods  In  a  ressel,  snnk  in  tide-waters,  are  not  wreck,  within  the  mc&mug  of 
the  Btatnte ;  they  are  derelict  property,  npon  which  the  finder  and  salror 
has  8  lien,  by  the  maritime  law. 

Baker  v.  Hoag,  3  Barb.  203 ;  b.  o.  7  Ibid.  113,  ovemiled. 

Appeal  from  the  general  term  of  the  Supremo  Court, 
in  the  third  district,  where  a  judgment  upon  a  verdict 
in  favor  of  the  defendant  had  been  aflBrmed.  (Reported 
below,  on  former  trials,  3  Barb.  203,  and  7  Id.  113,) 

This  was  an  action  of  replevin  for  eighteen  bales  of 
wool,  the  property  of  the  defendant,  which  had  been 
taken  by  the  plaintiff  from  the  canal-boat  William 
Henry,  that  had  been  sunk  in  the  Hudson  River,  near 
Coxsackie,  a  place  where  the  tide  ebbs  and  flows. 

On  the  16th  November  1846,  the  canal-boat  William 
Henry,  having  on  board  the  wool  in  question^  whilst 
being  towed  down  the  Hudson  river,  was  sunk  in  the 
channel,  near  four-mile  point,  in  the  county  of  Greene, 
in  consequence  of  a  collision  with  a  steamboat    The 
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defendant  instituted  a  search  for  the  boat,  but,  after 
prosecuting  the  same  for  some  days,  without  success,  it 
was  given  up.  On  the  16th  January  following,  the 
^  *boat  was  discovered  by  the  plaintiflF,  who,  with 
-■  his  servants,  undertook  to  secure  the  same,  with 
her  cargo.  After  working  for  several  days,  they  suc- 
ceeded in  dragging  the  boat  to  the  shore,  and  com- 
menced to  unload  the  cargo ;  the  whole  of  the  wool  had 
been  gotten  out  on  the  Saturday  preceding  the  1st  of 
February,  about  noon.  On  the  following  Monday,  the 
1st  February,  the  defendant  came  ahd  demanded  the 
wool ;  he  was  told,  he  could  take  it,  upon  payment  of 
charges,  but  not  without.  The  defendant,  thereupon, 
without  the  plaintiff's  consent,  took  the  wool,  and 
removed  it  to  Hudson,  saying  that  he  would  pay  any 
reasonable  bill  of  charges;  but  on  the  presentation  of 
the  plaintiff's  bill,  refused  to  pay  the  amount.  The 
plaintiff  then  replevied  the  wool. 
.  On  the  first  trial,  there  was  a  verdict  for  the  plaintiff, 
but  a  new  trial  was  granted,  on  the  ground  that  the  boat 
was  a  wreck;  and  that  the  plaintiff  had  lost  his  lien,  by 
a  non-compliance  with  the  statute.  (3  Barb.  203.)  On 
a  second  trial,  the  plaintiff  was  nonsuited,  on  the  ground, 
that  he  was  not  a  salvor,  and  had  no  lien ;  but  another 
new  trial  was  granted.  (7  Barb.  113.)  On  a  third  trial, 
before  Wright,  J.,  at  the  close  of  the  testimony,  the 
plaintiff's  counsel  requested  the  court  to  charge  the 
jury: 

1.  That  the  plaintiff,  if  he  rendered  services  in  saving 
the  wool,  had  a  lien  upon  it,  at  common  law : 

2.  That  he  had  a  lien,  under  and  by  virtue  of  the 
statutes. 

The  learned  judge  declined  so  to  charge ;  and  a  ver- 
dict having  been  rendered  for  the  defendants  for  the 
value  of  the  wool,  and  a  judgment  having  been  rendered 
thereon,  at  general  term,  the  plaintiff  took  this  appeal. 
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MiUeTf  for  the  respondent. 

*  Jewett,  J. — ^If  the  plaintiff  had  a  lien  on  the  -  ^   ^ 
wool,  at  the  time  the  defendant  took  it  firom  his  ^ 
possession,  it  was  a  sufficient  special  property  to  entitle 
nim  to  maintain  this  action.    {IngeraoU  v.  Van  Bokkdm^ 
7  Cow.  670 ;  Wheeler  v.  McFarland,  10  Wend.  318 ;  Rogtra 
V.  Arnold^  12  Id.  30.) 

At  the  trial,  the  plaintiff  insisted  that  he,  at  that  time^ 
had  a  lien  on  the  wool  in  question — either,  first,  for  sal- 
vage, by  the  common  law;  second,  for  salvage  by  the 
provisions  of 'our  statute  concerning  wrecks ;  or,  third,  by 
agreement,  or  in  consequence  of  the  offer  of  a  reward 
by  the  defendant  for  finding  and  saving  the  wool,  or  in 
consequence  of  a  promise  by  the  defendant  to  pay  for 
finding ;  or  that,  at  least,  there  was  evidence  on  which 
the  plaintiff  could  rely  to  establish  a  lien  by  agreement 
The  circuit  judge  charged  the  jury,  that  the  plaintiff 
had  no  lien,  either  at  common  law,  or  under  the  statute, 
for  salvage,  or  for  his  services,  independent  of  any  express 
agreement  between  the  parties  for  a  lien,  or  any  growing 
out  of  the  offer  of  a  reward  made  by  the  defendant  to 
the  public,  generally,  for  securing  and  restoring  his 
wooL 

*I  think,  that  the  learned  judge  was  right,  in  - 
saying  that  the  plaintiff  had  no  lien  on  the  wool  ^ 
for  his  services,  under  the  provisions  of  our  statute  con- 
cerning wrecks,  for  the  plain  reason,  that  the  wool  was 
not  a  wreck.  A  wreck  is  defined  to  be  such  goods  as, 
after  a  shipwreck,  are  cast  upon  land  by  the  sea,  and 
left  there,  within  some  county ;  for  they  are  not  wrecks, 
so  long  as  they  remain  at  sea,  in  the  jurisdiction  of 
admiralty.  (2  Inst  167;  Angell  on  Tide  Waters  289; 
Constable's  Case,  5  Co.  106  6;  1  Bl.  Com.  291).  The  pro- 
perty in  question  was  not  cast  upon  land  by  the  sea. 
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By  the  common  law,  all  wrecks  belonged  to  the  crown, 
and  the  property  in  them  was  lost  to  the  owner.  But 
our  statute  (1  R.  S.  690,  §  1)  declares,  that  ^'no  ship,  ves- 
sel or  boat,  nor  any  goods,  wares  and  merchandise,  that 
shall  be  cast  by  the  sea  upon  the  land,  shall  be  deemed 
to  belong  to  the  people  of  this  state,  as  wrecked  pro- 
perty, but  may  be  recovered  by  the  owner,  &c.,  upon 
the  payment  of  a  reasonable  salvage  and  necessary 
expenses."  The  statute  makes  provisions  for  the  imme- 
diate sale  of  wrecked  property,  if  it  shall  be  in  a  perish- 
able state,  and  if  not,  for  its  safe  keeping,  for  the  space 
of  a  year,  for  the  true  owner,  to  whom  it  is  to  be 
delivered,  on  his  paying  reasonable  salvage,  and,  if 
not  reclaimed  within  that  time,  the  property  is  required 
to  be  sold  and  the  proceeds  accounted  for  to  the  state. 

All  the  provisions  of  this  statute,  I  think,  relate  exclu- 
sively to  such  property  as,  at  common  law,  is  known  as 
wrecks,  and  the  charges  upon  such  property,  as  salvage 
and  the  expenses  incurred  under  the  provisions  of  the 
statute.  It  was  well  remarked  by  the  court  below,  that 
what  was  wrecked  property  at  common  law,  is  wrecked  prch 
perty  under  the  statute ;  in  relation  to  which  it  was  the 
intention  of  the  legislature  to  make  provisions,  and 
nothing  beyond. 

But  I  think  that  the  judge  erred,  in  charging  the  jury 

that  the  plaintiff  had  no  lien  on  the  wool  for  salvage, 

at  the  common  law.    The  facts  on  which  this  question 

arises  are  not  in  dispute.    The  canal-boat  upon  which 

the  wool  in  question  was  on  board,  on  her  passage  down 

the  Hudson,  in  tow  of  a  steamboat,  in  consequence 

^ ^  ^  *of  a  collision  with  another  steamboat,  was  sunk 

*  559  1 

-*  and  disappeared  in  or  near  the  channel  of  the 

river,  about  the  16th  day  of  November  1846.  Imme- 
diately after  the  loss  occurred,  the  defendant  came  to 
the  point  where  it  happened,  and  employed  several 
persons,  for  several  days,  to  search  for  the  boat  and 
cargo,  by  fishing  for  her,  but  without  success,  when  he 
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left,  and  the  search  was  discontinued.  About  two  month£ 
thereafter,  the  boat  was  discovered  near  the  centre  of  the 
river,  and  the  plaintiff,  with  several  men  in  his  employ, 
immediately  undertook  to  save  the  boat  and  cargo,  and 
afl«r  several  days'  exertion,  attended  with  more  or  less 
expense,  danger  and  personal  risk,  succeeded  in  bring- 
ing the  boat  and  cargo  to  the  shore,  and  raising  and 
unlading  her  cargo  thereon.  The  place  where  the  boat 
was  sunk  was  within  the  county  of  Greene,  and  where 
the  tide  ebbs  and  flows  about  four  feet 

It  is  said  by  Judge  Story,  in  his  treatise  on  Bail- 
ments, §  622,  that  whenever,  upon  the  high  seas,  or  on 
the  sea  coast,  or  eUewhere^  within  the  adndraUy  and  mari- 
time jurisdiction  (which  is  ordinarily  limited  to  places 
within  the  ebb  and  flow  of  the  tide),  any  services  are 
rendered  by  persons,  not  composing  the  ship's  crew,  to 
ships  in  distress,  by  saving  them  or  their  cargoes  from 
impending  perils  or  losses,  or  by  recovering  them  after 
they  have  been  lost,  or  by  bringing  them  in  and  pre- 
serving them,  when  found  derelict,  in  order  to  have  them 
restored  to  the  rightful  owners,  such  persons  are  denom- 
inated aalwrs;  and  they  are  entitled  to  a  compensation 
for  their  services,  which  is  known  by  the  name  of 
salvage.  As  soon  as  they  take  possession  of  the  property, 
for  the  purpose  of  preserving  it ;  as,  for  example,  if  they 
find  a  ship  derelict  at  sea,  or  if  they  recapture  it,  or  if 
they  go  on  board  a  ship  in  distress,  and  take  possession 
with  the  assent  of  the  master  or  other  person  then  in 
possession ;  in  all  such  cases,  they  are  deemed  bond  fide 
possessors,  and  their  possession  cannot  be  lawfully  dis- 
placed by  any  third  persons.  They  have  a  lien  on  the 
property  saved,  for  their  salvage,  which  the  laws  of  all 
maritime  countries  respect  and  enforce. 

In  3  Kent's  Com.  245,  it  is  laid  down,  that  salvage  is 
the  compensation  allowed  to  persons  by  whose  assistance 
a  ship  or  *its  cargo  has  been  saved,  in  whole  or  -  ^ 
in  part,  from  impending  danger,  or  recovered  ^ 
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from  actual  loss,  in  cases  of  diipioreekf  derdid  or  reoaptwre. 
And  Abbott  defines  salvage  to  be  "the  compensation 
that  is  to  be  made  to  persons,  other  than  those  connected 
with  the  ship,  by  whose  assistance  a  ship  or  its  loading 
may  be  saved  from  impending  peril,  or  recovered  from 
actual  loss"  (Abbott  on  Ship.  pt.  4,  chap.  12,  §  1).  In  5  2, 
it  is  laid  down,  "  that  a  person,  who,  by  his  own  labor, 
preserves  goods,  which  the  owner,  or  those  intrusted 
with  the  care  of  them,  have  either  abandoned  in  distress 
at  sea,  or  are  unable  to  protect  and  secure,  is  entitled,  by 
tiie  common  law  of  England,  to  retain  possession  of  the 
goods  saved,  until  the  proper  compensation  is  made 
for  his  trouble."  For  which  is  cited  Hartford  v.  Jonea 
(1  Ix>rd  Raym.  393),  where  a  person  was  in  possession  of 
goods,  which  he  had  hazarded  his  life  to  save,  in  a  ship 
which  took  fire,  and  was  ready  to  deliver  them  to  the 
owner,  on  being  paid  for  salvage,  in  an  action  of  trover 
brought  by  the  owner  against  him  to  recover  for  the 
goods,  Holt,  0.  J.,  held,  that  he  might  retain  the  goods, 
until  payment,as  well  as  a  tailor,  or  a  hostlery  or  a  com- 
mon carrier.  By  saving  the  property,  the  salvor  acquires 
a  ju8  m  re,  and  a  complete  possessory  right  against  all 
persons  claiming  an  interest  in  it,  to  retain  it  until  his 
compensation  is  paid,  or  until  he  can  proceed  to  enforce 
his  right  against  it  by  due  course  of  law.  (Flanders* 
Mar.  Law,  §  384;  The  Emblem,  Davies  67-8;  Abbott  on 
Shipping,  part  4,  chap.  12,  §  2;  Cashmere  v.  De  Wo^, 
2  Sandf.  379.) 

The  finder  of  a  thing,  which  is  lost  on  land,  belong- 
ing to  another,  and  who  volimtarily  puts  himself  to 
some  trouble  and  expense,  to  preserve  the  thing  and 
to  find  out  the  owner,  has  no  lien  upon  it  for  the  recom- 
pense which  he  may  reasonably  deserve.  But  the 
maritime  law,  fit)m  considerations  of  public  policy  and 
commercial  necessity,  has  established  a  different  rule 
for  goods  which  are  lost  at  sea.  Under  such  circum- 
stances, this  law  supports  the  lien  in  the  case  of  Mfoq^ 
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{Nicholson  V.  Chapnumy  2  H.  Black.  254;  The  Emblem, 
Davies  67.) 

Whether  the  boat  and  cargo  in  this  case  may  possibly 
be  *regarded  as  a  legal  derdict,  it  is  not,  on  this  -  ^ 
occasion,  material  to  determine.  For,  whether  '■ 
it  were  so  or  otherwise,  only  aflFects  the  question  of  the 
rate  of  salvage  in  the  particular  case.  "  In  general, 
the  rule  of  salvage,  in  cases  of  legal  derelict,  is  to  give 
the  salvor  one-half  of  the  property  saved;  but  cases 
may  occur  of  such  extraordinary  peril  and  difficulty,  or 
of  such  exalted  virtue  and  enterprise,  that  a  moiety  even 
of  a  very  valuable  property,  might  be  too  small  a  pro- 
portion; and  on  the  other  hand,  there  may  be  cases, 
where  the  service  is  attended  with  so  little  difficulty  and 
peril,  that  it  would  entitle  the  parties  to  little  more  than 
a  quaTitum  mendt  for  work  and  labor."  {Howe  v.  Brigg^ 
1  Mason  377;  Flanders's  Mar.  Law,  §  386.) 

From  the  fects,  I  think,  this  is  a  case  of  derdid,  in 
the  sense  of  the  maritime  law,  if  the  place  where  the 
loss  happened  can  be  regarded  as  upon  the  sea.  Judge 
Story,  in  Rowe  v.  Brig  (1  Mason  373),  said,  to  cx)nstitute 
a  derelict  in  that  case,  it  is  sufficient,  that  the  thing  is 
found  deserted  or  abandoned  upon  the  seas,  whether  it 
arose  from  accident  or  necessity,  or  voluntary  dereliction. 
He  also  said,  that  Sir  Leoline  Jenkins  (1  Sir  Leoline 
Jenkins's  Works  89)  had  given  a  true  definition,  in  its 
broad  and  accurate  sense,  when  he  said,  derelicts  were 
"  boats  or  other  vessels  forsaken,  or  found  on  the  seas, 
without  any  person  in  them."  The  boat  in  question  was 
found,  apparently  forsaken,  there  was  no  one  in  it. 

It  remains  to  be  considered,  whether  the  services  were 
rendered  in  saving  the  property  in  questton,  lost  at  sea. 
The  sea,  as  defined  by  Lord  Hale  (De  Jure  Maris,  Harg. 
Tracts,  chap.  4,  p.  10),  is  either  that  which  lies  within  the 
body  of  a  county,  or  without.  That  the  arm  or  branch 
of  the  sea  which  lies  within  the  fauces  terrx,  where  a  man 
may  reasonably  discern  between  shore  and  shore,  is,  or. 
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at  lead,  may  be  within  the  body  of  a  county ;  and,  there- 
fore, within  the  jurisdiction  of  the  sheriff  or  coroner; 
and  that  the  part  of  the  sea  which  lies  not  within  the 
body  of  a  county,  is  called  the  main  sea  or  ocean. 
(See  also  United  States  v.  Qrvsh^  5  Mason  290 ;  Angell  on 
IHde  Waters  4.) 

It  has  repeatedly  been  held,  that  admiralty  jurisdic- 
*  Kft9  1  *^^^  embraces  *rivers  navigable  from  the  sea^ 
^  within  the  ebb  and  flow  of  the  tide,  although 
the  locality  may  be  within  the  body  of  a  county;  and 
when  the  locality  is  within  the  ebb  and  flow  of  the  tide, 
and  within  the  body  of  a  county,  a  court  of  common 
law  has  a  concurrent  jurisdiction.  (Gilpin  526 ;  In  re 
Jefferson,  10  Wheat.  428;  Cashmere  v.  De  Wolf,  2  Sandt 
379;  United  States  v.  Grush,  5  Mason  290;  Waring  v. 
Clark,  5  How.  441 ;  Flanders'  Maritime  Law,  §  383.) 

We  have  already  seen,  that  to  constitute  a  salvage 
service,  it  is  not  necessary  that  it  be  rendered  upon 
the  high  seas,  it  is  enough,  in  respect  to  locality,  that 
it  be  within  the  admiralty  and  maritime  jurisdiction ; 
and  that  comprehends  as  well  the  high  seas  as  the 
sea  coast,  and  navigable  rivers  as  high  as  where  the  tide 
ebbs  and  flows,  although  it  should  be  within  the  body 
of  a  county.  (Story  on  Bailments,  §  622.) 

Some  stress,  in  the  court  below,  was  placed  on  the 
decision  in  Nicholson  v.  Chapman  (2  H.  Black.  254),  to 
show  that  the  plaintiff  had  not  rendered  any  salvage  ser- 
vice in  securing  the  property  in  this  case,  and,  of  course, 
acquired  no  lien  thereon  for  his  services.  But  it  seems 
to  me,  that  if  we  attend  to  the  distinction  existing 
between  the  facts  in  that  case  and  in  this,  it  will  be  quite 
obvious,  that  the  decision  in  that  cannot  govern  in  this; 
there,  a  considerable  quantity  of  timber,  the  property  of 
the  plaintiff,  was  placed  in  a  dock,  on  the  banks  of  the 
Thames,  but  the  ropes  with  which  it  was  fastened,  acci- 
dentally getting  loose,  it  floated,  and  was  carried  by  the 
tide  83  far  as  Putney,  and  there  left  at  low-water  upon  a 
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towing-path ;  Chapman,  the  defendant,  with  his  wagon, 
removed  the  timber  from  the  towing-path,  which  it 
obstructed,  to  a  place  of  safety,  at  a  little  distance ;  and 
when  the  plaintiff  sent  to  demand  the  timber  to  be 
restored  to  him,  refused  to  deliver  it  up,  unless  he  was 
paid  a  recompense  for  his  trouble  of  drawing  the  timber 
from  the  water-side,  to  the  place  where  it  then  lay.  It 
was  held,  and  rightly,  too,  as  I  think,  that  he  had  no 
lien  on  the  timber  for  the  trouble  or  expense  to  which 
he  had  put  himself  in  the  carriage  of  it.  The  timber 
was  found  lying  upon  the  banks  of  the  river  and  was 
taken  into  the  possession  and  under  the  care  of  the 
defendant,  ^without  any  extraordinary  exertions,  -  ^ 
without  the  least  personal  risk,  and,  in  truth,  ^ 
with  very  little  trouble. 

In  the  case  before  us,  the  boat  and  cargo  had  been 
sunk  and  disappeared,  in  or  near  the  channel  of  the 
river,  about  the  middle  of  November,  and  was  not  dis- 
covered again,  until  the  lapse  of  two  months,  when  it,  in 
part,  had  risen  to  the  surface  of  the  river.  In  that  con- 
dition, the  plaintiff,  with  several  men  in  his  employ, 
after  exerting  themselves  for  several  days,  attended  witii 
some  personal  risk,  danger  and  expense,  succeeded  in 
saving  the  property.  I  think,  the  evidence  shows,  the 
property  in  question  was  so  situated  that  it  was  in  great 
danger  of  being  lost,  and  that  the  services  rendered  to 
save  it,  by  the  plaintiff,  were  strictly  of  the  character  of 
sahage  services,  for  which  our  law  has  provided  a  recom- 
pense, and  that  it  should  be  a  lien  upon  the  goods  which 
have  been  saved.  It  may  not  be,  however,  of  as  high  a 
degree  of  salvagement,  as  is  often  presented. 

The  fact  that  the  lien  is  for  salvage,  does  not  oust  the 
jurisdiction  of  a  court  of  common  law.  The  plaintiff 
has  a  right  to  retain  the  property  for  his  lien,  and  put 
the  owner  to  a  tender,  and  then  try  it  in  such  court ;  he 
is  not  bound  to  go  into  admiralty.  {Hartfort  v.  Jones, 
1  Ld.  Raym.  393;  Abbott  on  Ship.  662,  ed.  1846;  Owfe- 
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mere  v.  De  Wolf,  2  Sandf.  870;  Flanders's  Mar.  Law 
§  384 ;  Nicholmi  v.  Ghapman,  H.  BL  259 ;  Sturgia  v.  Law, 
8  Sandf.  451.) 

There  were  seyeral  other  questions  made  by  the  bill 
of  exceptions^  but  it  is  unnecessary  to  detennine  thenL 
The  judgment  must  be  reversed,  and  a  new  trial  granted^ 
costs  to  abide  the  event. 
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Weight  v.  Do  jglass. 
DedaraHon  oftruri. — Statute  of  Tkea. — AUachmenL 

A  trnst  may  be  establiahed,  bj  a  recital  in  a  oonreyance  to  which  the  tnutee 

and  ce$tui  quB  trust  are  parties ;  though  the  deed  to  the  tmstee  be  absolute 

in  form. 
In  sttch  case,  if  the  cestui  que  trust  is  entitled  to  the  actnal  possession,  and 

the  receipt  of  the  rents  and  profits,  the  estate  is  executed  in  him  hj  the 

statute  of  uses. 
An  attachment  against  the  lands  of  a  foreign  corp<n«tion  need  not  be  serred 

on  a  mere  naked  trustee,  to  whom  the  same  was  conveyed  upon  a  passirc 

trust. 
What  is  a  sufficient  finding  of  a  sheriff's  sale  upon  a  judgment,  iu  a  speda 

rerdlct. 
Wright  V.  Douglass,  10  Barb.  97,  reyersed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  iBfth  district,  where  judgment  had  been  entered 
in  favor  of  the  defendant,  upon  a  special  verdict  (Re- 
ported below,  10  Barb.  97.) 

This  was  an  ejectment  to  recover  the  north  half  of 
lot  No.  130,  in  George  Scriber's  fish-pond,  or  location,  in 
Constantia,  in  the  county  of  Oswego.  The  defendant 
was  in  possession  at  the  commencement  of  the  action. 
On  a  former  trial,  there  was  a  verdict  and  judgment  for 
the  plaintiff  (3  Barb.  554);  which,  however,  was  reversed 
by  this  court,  and  a  new  trial  awarded  (2  N.  Y.  393). 

*0n  a  second  trial,  before  Gridley,  J.,  the  _  ^ 
jury  found  a  special  verdict,  establishing  the  '• 
following  facts : 

Eben  J.  Dennis  was  the  common  source  of  title,  under 
whom  both  parties  claimed.  On  the  23d  October  1837, 
the  Towanda  Bank  recovered  a  judgment  against  Dennis 
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for  $2098.43.  A.  D.  W.  Bruyn,  of  the  firm  of  Bruyn  & 
Dana,  of  Ithica,  was  the  plaintiff's  attorney  of  record 
An  execution  was  issued  on  this  judgment,  by  virtue 
whereof,  the  sheriff  of  Oswego  county,  on  the  4th  De- 
cember 1837,  sold  the  lot  in  question  to  Bruyn,  in  the 
name  of  the  Towanda  Bank,  for  the  sum  of  $1600,  and 
a  certificate  of  sale  was  made  out  to  the  bank.  The 
sheriff  made  a  deed  to  the  Towanda  Bank  on  the  16th 
December  1845. 

On  the  26th  June  1843,  the  plaintiff  procured  a  writ 
of  attachment  against  the  Towanda  Bank,  as  a  foreign 
corporation,  to  which  the  sheriff  returned,  that  he  had 
attached  the  lot  in  question,  but  made  no  mention  of 
service  on  any  other  person,  as  trustee,  or  otherwise. 
Judgment  was  obtained  in  the  attachment-suit  on  the 
18th  November  1843,  for  $1851.69,  and  an  execution 
issued  thereon  to  the  sheriff  of  Oswego  county,  which  he 
duly  returned,  with  the  following  indorsements: 

^  *"Made  in  full.    N.  Howe,  late  sheriff.    E. 

^  Chase,  deputy.    By  sale  of  real  estate. 
"February  24th,  1844,  received  payment  in  full,  by 
purchase  of  real  estate,  500  acres  of  land,  in  Cionstantia, 
sold  this  day  to  me,  by  virtue  of  the  within  execution, 
for  $1924.  James  Wbight, 

by  Alexandeb  Brooks." 

At  the  time  of  the  sale,  the  sheriff  gave  the  plaintiff  8 
certificate  of  sale,  dated  the  24th  February  1844;  and 
on  the  30th  August  1845,  the  sheriff  executed  to  tiie 
plaintiff  a  deed  for  the  premises.  This  was  the  plain- 
tiff's title. 

The  defendant's  title  was  as  follows:  On  the  4th 
December  1839,  Eben  J.  Dennis,  for  the  consideration  of 
one  dollar,  conveyed  the  lot  to  Amasa  Dana,  one  of  the 
firm  of  Bruyn  &  Dana,  the  attorneys  of  the  Towanda 
Bank,  with  a  covenant  for  quiet  enjoyment.  This  deed 
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was  acknowledged  on  the  2d  August  1842,  and  recorded 
on  the  30th  October  1845. 

On  the  30th  October  1839,  the  Towanda  Bank  as- 
signed to  Dana  the  certificate  of  sale  received  from 
the  sheriff,  upon  the  sale  under  its  execution  against 
Dennis.  This  assignment  was  given  without  considera- 
tion, to  enable  Dana  to  receive  the  title,  and  make  sale 
of  the  land  for  the  bank.  At  the  time  of  the  sheriff's 
sale  to  the  Towanda  Bank,  and  when  the  certificate 
of  sale  was  assigned  to  Dana,  there  was  a  mortgage 
upon  the  premises  given  by  Dennis  to  one  McVickar, 
upon  which  there  was  a  balance  due ;  this  was  subse- 
quently paid  by  the  bank,  and  the  mortgage  assigned 
by  McVickar  to  Dana,  for  the  benefit  of  the  Towanda 
Bank. 

On  the  16th  November  1839,  Dana  executed  a  power 
of  attorney  to  J.  B.  Gosman,  *his  then  law-  -  ^  ^^^ 
partner,  and  attorney  for  the  Towanda  Bank,  L 
authorizing  him  to  receive  the  deed  from  the  sheriff, 
and  to  sell  and  dispose  of  the  land.  Gosman  went  to 
Oswego,  and  finding  the  sheriff  absent,  procured  Dennis 
to  give  the  deed  of  the  4th  December  1839,  in  lieu  of 
the  sheriff's  deed.  This  transaction  was  known  to  the 
officers  of  the  bank ;  and  Grosman  had  charge  of  the 
premises  for  two  or  three  years  thereafter,  as  agent  of 
the  Towanda  Bank. 

On  the  28th  June  1843,  the  Bank  of  Ithica  sued  out 
an  attachment  against  the  Towanda  Bank,  as  a  foreign 
corporation,  for  a  debt  of  $1985.12,  which  was  levied 
upon  the  premises  in  question.  The  defendant  was 
the  cashier  of  the  Bank  of  Ithica,  and  he  and  Dana 
appeared  before  the  officer  in  order  to  procure  the 
attachment.  Dana  delivered .  the  writ  to  the  sheriff. 
The  attachment-suit  was  subsequently  discontinued;  the 
Towanda  Bank  being  then  indebted  to  the  Bank  of 
Ithica  in  $1700. 

On  the  15th  August  1843,  prior  to  the  discontinuance 
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of  the  attachment,  a  settlement  was  made  between  the 
two  institutions,  whereby  it  was  agreed,  that  the  lot  in 
question  should  be  conveyed  to  the  defendant,  in  trust 
for  the  payment  of  the  debt  due  to  the  Bank  of  Ithica, 
Dana  executed  a  deed  to  the  defendant,  on  the  same 
dsy^  for  the  premises,  no  other  consideration  passing 
between  them.  It  was  an  indenture  tripartite — ^Dana 
being  described  ks  party  of  the  first  part ;  the  Towanda 
Bank,  by  its  president,  as  party  of  the  second  part;  and 
the  defendant,  as  cashier  of  the  Bank  of  Ithica,  of  the 
third  part.  It  recited  that  the  land  had  "been  con- 
veyed to,  and  the  title  thereof  vested  in,  the  said  party 
of  the  first  part  (Dana)  as  the  trustee  and  for  the  use  of  the 
pmfy  of  the  second  part  (the  Towanda  Bank),  and  that  the 
latter  wished  and  directed  the  land  to  be  conveyed  by 
Dana  to  the  defendant."  This  deed  was  recorded  on 
the  21st  August  1843. 

*  r^ft  1      *The  supreme  court,  at  special  term,  gave 
"^      ^  judgment  for  the  defendant  upon  the  special 
verdict;  which  having  been  affirmed  at  general  term, 
the  plaintiff  took  this  appeaL 

Collier i  for  the  appellant. 

Nox(m^  for  the  respondent, 

RuGGLES,  C.  J. — ^This  case  comes  before  us  on  a  special 
verdict.  The  first  question  to  be  considered,  upon  the 
facta  found  by  the  jury  is,  whether  the  Towanda  Bank 
was  the  owner  of  the  land  in  question,  when  the  attach- 
ment in  favor  of  the  plaintiff  against  that  bank  was 
issued.  If  the  bank  was  then  the  owner,  having  the 
legal  estate,  and  if  the  plaintiff's  attachment  and  pro- 
ceedings thereon  were  regular  and  effectual,  the  plain- 
tiff's title  is  valid.  The  jury  have  found,  among  other 
things,  "  that  the  said  Amasa  Dana  paid  no  considera- 
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tion  for  the  land,  the  premises  in  question,  and  had  no 
interest  whatever  in  the  said  property  or  premises,  but 
took  the  title  for  the  purpose  of  selling  and  conveying 
it  for  the  benefit  of  the  Towanda  Bank ;  and  while  the 
said  Amasa  Dana  held  the  title,  in  the  manner  afore- 
said, it  was  held  solely  for  the  benefit  of  the  Towanda 
Bank,  and  entirely  subject  to  their  control." 

The  truth  of  this  finding  cannot  be  questioned  in  this 
court.  We  are  bound  to  regard  it  as  found  on  proper 
and  sufficient  evidence,  and  if  we  are  to  indulge  in  any 
presumption  on  the  subject,  it  must  be,  that  the  trust 
was  created  or  declared  by  deed,  as  required  by  the 
statute.   (2  R,  S.  134,  §  6.) 

But  if  we  were  at  liberty  to  look  into  the  other  facts 
found  by  the  jury,  for  the  purpose  of  ascertaining 
whether  Mr.  Dana  took  the  sheriff's  certificate  and  the 
deed  from  Dennis,  as  a  passive  trustee  of  the  Towanda 
Bank,  we  find  what,  in  my  opinion,  is  abundantly  suffi- 
cient evidence  of  the  fact.  I  allude  to  the  deed  executed 
by  Mr.  Dana  and  the  Towanda  Bank  to  the  defend- 
ant Douglass.  In  this  deed,  it  is  distinctly  recited, 
♦that  the  premises  in  question  had  been  conveyed  -^ 
to,  and  the  title  (hereof  vested  in,  Mr.  Dana,  as  the  ^ 
trustee,  and  for  the  use,  of  the  Tomanda  Bank.  To  my  mind, 
this  appears  to  be  a  clear  and  valid  declaration  of  trust, 
between  the  trustee  and  the  beneficiary ;  both  were  par- 
ties to  the  deed.  This,  according  to  my  understanding 
of  it,  was  not  the  creation  of  a  new  trust,  at  the  date 
of  the  last-mentioned  deed,  in  August  1843,  but  a  solemn 
declaration  that  the  trust  had,  in  fact,  existed,  from  the 
time  the  premises  were  conveyed  to  Dana.  These  par- 
ties, Dana  and  the  Towanda  Bank,  are  bound  by  the 
declaration;  and  so  is  Douglass,  the  defendant;  they 
were  all  parties  to  the  deed  containing  it.  It  showed 
the  relation  in  which,  in  reality,  Dana  and  the  Towanda 
Bank  stood  to  each  other  from  the  beginning.  It  is  of 
no  importance,  that  the  object  of  that  deed  was  to  con- 
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vey  the  title  to  Douglass ;  nor  is  it  of  any  consequence^ 
what  effect  the  declaration  had  upon  the  title  attempted 
to  be  conveyed  by  that  ^eed.  With  that  deed  before 
their  eyes,  the  jury  could  have  found  no  other  verdict 
than  they  did,  in  relation  to  the  trust  on  which  Dana 
took  the  sheriff's  certificate  and  the  deed  from  Dennis. 
It  was  a  declaration  of  trust,  by  a  deed  in  writing, 
signed  by  the  party  declaring  the  same ;  and  this  is  all 
the  statute  requires.  It  was  precisely  the  instrument 
which  the  statute  requires,  to  show  that  the  trustee  was 
not  the  owner  of  the  land,  by  virtue  of  conveyances  to 
him,  absolute  on  their  face ;  and  this  was  evidently  the 
reason  why  the  Towanda  Bank  joined  in  the  deed  to 
Douglass. 

The  statute  prescribes  no  particular  form  by  which 
the  trust  is  to  be  created  or  declared.  Under  our  former 
statute  in  relation  to  this  subject,  it  was  only  necessary 
that  the  trust  should  be  manifested  in  writing;  and, 
therefore,  letters  from  the  trustee  disclosing  the  trust 
were  sufficient.  Such  is  the  law  of  England.  (Stat  29 
Car.  II.,  c.  3,  §  7 ;  Forster  v.  Hale,  3  Ves.  jun.  696.)  Our 
present  statute  requires  that  the  trust  should  be  created 
or  declared  by  deed  or  conveyance  in  writing,  subscribed 
by  the  party  creating  or  declaring  the  trust;  but  it  need 
not  be  done  in  the  form  of  a  grant;  a  declaration  of 
trust  is  not  a  grant.  It  may  be  contained  in  the 
*  r7A  n  reciting  part  of  a  conveyance ;  such  *a  recital 
^  in  an  indenture,  is  a  solemn  declaration  of  the 
existence  of  the  facts  recited,  and  if  the  trustee  and 
cestui  que  trust  are  parties  to  the  conveyance,  the  trust  is 
as  well  and  effectually  declared  in  that  form,  as  in  any 
other. 

It  is  established,  therefore,  by  the  finding  of  the  jury, 
that  Dana  took  the  assignment  of  the  sheriff's  certificate, 
and  the  deed  from  Dennis,  upon  a  general  trust  for  the 
Towanda  Bank.  This  was  not  valid  as  a  trust  under 
§  55  of  the  statute  of  trusts,  because  its  object  was  not 
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one  of  those  specified  in  that  section.  It  was  a  passive 
trust;  the  Towanda  Bank  was  "entitled  to  the  actual 
possession  of  the  lands,  and  the  receipt  of  the  rents  and 
profits  thereof."  The  jury  found '  that  Dana  held  the 
title  solely  for  the  benefit  of  the  Towanda  Bank,  and 
entirely  subject  to  their  control.  Under  such  circum- 
stances, the  eflfect  of  the  conveyance  to  Dana  is  declared 
by  the  statute  of  trusts ;  the  49th  section  is  as  follows : 
"  Every  disposition  of  lands,  whether  by  deed  or  devise, 
hereafter  made,  shall  be  directly  to  the  person  in  whom 
the  right  to  the  possession  and  profits  shall  be  intended 
to  be  invested,  and  not  to  any  other,  to  the  use  of  op  in 
trust  for  such  person :  and  if  made  to  one  or  more  per- 
sons for  the  use  of  or  in  trust  for  another,  no  estate  or 
interest,  legal  or  equitable,  shall  vest  in  the  trustee." 

It  is  not  necessary  for  the  purpose  of  bringinj^  the 
conveyances  to  Dana  within  the  operation  of  this  section, 
that  the  trust  in  favor  of  the  bank  should  have  been 
expressed  upon  their  face.  It  is  enough,  that  such  a 
trust  actually  existed  and  was  proved  by  another  deed. 
The  49th  section,  therefore,  applies,  and  its  effect  on  the 
conveyances  to  Dana  was,  that  they  vested  in  him  no 
title,  legal  or  equitable. 

The  further  effect  of  these  conveyances  is  declared  by 
the  47th  section.  "  Every  person,  who  by  virtue  of  any 
grant,  assignment  or  devise,  now  is,  or  hereafter  shall  be, 
entitled  to  the  actual  possession  of  lands,  and  the  receipt 
of  the  rents  and  profits  thereof,  in  law  or  in  equity,  shall 
be  deemed  to  have  a  legal  estate  therein,  of  the  same 
quality  and  duration,  and  subject  to  the  same  conditions, 
as  his  beneficial  interest."  By  the  verdict  of  the  jury, 
the  Towanda  Bank  was  entitled  *to  the  whole  ^  ^ 
beneficial  interest  in  the  lands  in  question,  and  ^ 
to  the  possession  and  profits  thereof,  and  this  section  of 
the  statute  vested  in  the  bank  the  whole  legal  estate, 
from  the  time  when  the  conveyances  were  executed  to 
Dana.    The  consequences  are,  first,  that  the  plaintiff, 
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Wright,  could  lawfully  attach  and  sell  the  land  as  the 
property  of  the  bank,  when  his  attachment  issued ;  and 
secondly,  tba*  I>ana  having  no  interest  in  the  land, 
either  as  trustee  or  otherwise,  the  SOTvice  upon  him  of 
an  attested  copy  of  the  attachment  was  unnecessary. 

This  view  of  the  case  renders  it  unnecessary  to  con- 
sider it  in  any  of  the  other  aspects  in  which  it  was 
presented  on  the  argument  It  is  proper,  however,  to 
notice  the  point  made  by  the  defendant's  counsel,  that 
the  jury  did  not  find  the  fact  of  a  sale  on  Wright's  judg- 
ment against  the  Bank. 

The  jury  found  the  judgment,  execution,  sheriflF's 
return  indorsed  thereon,  "  made  in  full,  by  sale  of  real 
estate,"  and  that  the  sheriff,  "  at  the  time  of  the  sale  last- 
mentioned,  gave  and  executed  to  the  said  plaintiff  his 
certificate  of  such  sale,  in  due  form  of  law,  stating  such 
sale  and  the  purchase  by  the  plaintiff,"  &c.  We  think 
this  a  sufficient  finding  of  the  fact  of  the  sheriff's  sale^ 
although  not  stated  in  direct  terms.  The  jury  refer  to 
the  sale  as  a  fact  which  had  taken  place  before  the 
sheriff's  certificate  was  given.  The  objection  is  formal 
merely,  and  we  think,  even  in  that  point  of  view,  not 
well  founded. 

The  judgment  of  the  supreme  court  ought  to  be 
reversed,  and  judgment  entered  on  the  special  verdict  in 
favor  of  the  plaintiff,  with  costs  below  and  costs  of  the 
appeal 

Taqgart,  J. — ^Most  of  the  questions  presented  in  this 
case  were  disposed  of  by  this  court  when  this  cause  was 
on  a  former  occasion  before  it.  As  was  well  said  in  the 
opinion  of  the  court,  then  delivered,  the  rights  of  the 
parties  are  to  be  determined  by  the  condition  of  the  title 
of  the  Towanda  Bank  to  the  premises  in  question,  at 
the  time  when  the  attachment,  upon  which  the  judg- 
ment in  favor  of  the  plaintiff  was  recovered,  was  served. 
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*By  that  decision,  it  is  settled,  and  cannot  now  be 
controverted,  that  by  the  sheriflF's  sale  upon  the  exe- 
cution in  favor  of  the  Towanda  Bank,  and  the  failure 
to  redeem  from  such  sale,  all  the  title  and  interest 
which  Dennis  had  in  IJie  premises,  became  vested  in 
that  bank;  that  such  interest  was  subject  to  levy  by 
virtue  of  the  plaintiff's  attachment;   that  the  plain- 
tiff, by  virtue  of  his  proceedings,  judgment,  execution, 
sale,  and  deed  given  in  pursuance  of  such  sale,  was 
authorized    to   demand  the   execution  of  a   deed  by 
the  sheriff  to  the  Towanda  Bank,  as  evidence  of  the 
previous  sale  to  such  bank;  that  equity  would  have 
compelled  the  execution  of  a  deed,  under  such  cicum- 
stances,  and  if  the  deed  was  given,  voluntarily,  it  was 
equally  as  effectual  as  though  its  execution  had  been 
compelled  by  a  court  of  equity ;  IJiat  it  is  immaterial, 
whether  it  was  delivered  to  the  Towanda  Bank  or  not, 
and  sufficient,  if  delivered  to  or  for  the  benefit  of  the 
party  who  had   legally  acquired   the  whole  title  of 
the  bank  to  the  premises  embraced  in  the  sheriff's 
certificate  of  sale ;  that  upon  the  fact  of  the  recovery  of 
the  two  judgments,  the  sales  under  and  by  virtue  of  the 
same,  the  execution  and  delivery  of  the  two  deeds,  as 
set  forth  in  the  case,  with  the  additional  facts  that 
Dennis  had  title  to  the  premises  at  the  time  of  the 
recovery  of  the  first  judgment,  and  that  the  defendant 
was  in  possession  at  the  time  of  the  commencement  of 
the  action,  the  plaintiff  was  entitled  to  recover. 

It  is  further  settled,  that  the  deed  from  Dennis  to 
Dana  could  convey  nothing  but  his  mere  legal  title, 
subject  to  be  divested  by  the  subsequent  execution  and 
delivery  of  the  sheriff's  deed  to  the  Towanda  Bank, 
provided  there  is  no  essential  difference  in  this  respect 
between  a  quit-claim  deed  and  a  deed  with  a  covenant 
of  warranty.  I  am  unable  to  perceive  that  there  is  any 
essential  difference  in  this  respect  between  a  quit-claim 
deed  and  a  deed  with  a  covenant  of  warranty.    Dennis, 
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by  warranting  the  title,  could  convey  no  greater  or  other 
title  than  he  then  possessed.  The  only  difference  there 
is  between  the  two  kinds  of  deeds,  so  far  as  the  title  is 
affected,  is  that  a  subsequently-acquired  title  by  the 
grantor,  inures  to  the  benefit  of  the  grantee  in  a  war- 
ranty deed,  but  not  in  quit-claim. 

^  ^^^  _      *I  shall,  therefore,  assume  it  as  a  matter  de- 
573  I 
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to  recover,  unless  the  assignment  of  the  sheriff's  certifi- 
cate by  the  Towanda  Bank  to  Dana,  together  with  the 
deed  from  Dana  and  the  bank  to  the  defendant,  consti- 
tute a  bar  to  the  plaintiff's  right  to  recover. 

By  1  R  S.  729,  §  58,  it  is  provided,  that  when  an 
express  trust  shall  be  created,  for  any  purpose  not 
enumerated  in  the  preceding  sections,  no  estate  shall 
vest  in  the  trustee ;  but  the  trust,  if  directing  or  author- 
izing the  performance  of  any  act  which  may  be  lawfully 
performed  under  a  power,  shall  be  valid  as  a  power  in 
trust.  Express  trusts  may  be  created  for — 1.  To  sell 
lands  for  the  benefit  of  creditors :  2.  To  sell,  mortgage 
or  lease  lands,  for  the  benefit  of  legatees,  or  for  the  pur- 
pose of  satisfying  any  charge  thereon :  3.  To  receive  the 
rents  and  profits  of  lands  and  apply  them  to  the  use  of 
any  person,  during  the  life  of  such  person,  or  for  any 
shorter  term:  4.  To  receive  the  rents  and  profits  of 
lands  and  accumulate  the  same.  The  trust  in  this  case, 
as  recited  in  the  tripartite  deed  from  Dana  and  the 
Towanda  Bank  to  the  defendant,  was  expressed  as  fol- 
lows, viz.,  "  as  the  trustee  and  for  the  use  of  the  party  of 
the  second  part."  Dana  was  party  of  the  first  part,  and 
the  Bank  was  party  of  the  second  part  in  that  deed. 
The  deed  contains  then  a  full  admission  that  Dana  had 
no  interest  in  the  land,  but  that  the  same  had  been  con* 
veyed  to  and  the  title  thereof  vested  in  him  as  the 
trustee  of  and  for  the  use  of  the  bank.  The  special 
verdict  finds  that  Dana  took  the  title  for  the  purpose  of 
selling  and  conveying  it  for  the  benefit  of  the  Towanda 
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Bank,  and  while  he  held  the  title,  it  was  held  solely  for 
the  benefit  of  the  Towanda  Bank,  and  subject  to  its 
control. 

It  is  true,  that  the  assignment  from  the  bank  to  Dana, 
is,  on  its  face,  an  absolute  assignment  and  conveyance, 
without  containing  an  express  declaration  of  trust ;  and 
had  there  been  nothing  else  for  this  court  to  pass  upon, 
in  deciding  this  question,  it  might  have  determined, 
that  such  assignment  and  conveyance  was  within  the 
purview  of  §§  51  and  52  of  the  statute  *above 


cited,  and  that,  therefore,  the  title  of  Dana  was 


[*574 


valid  as  against  the  bank,  and  against  all  persons  except 
creditors  of  the  bank  at  the  time  of  such  conveyance 
and  assignment.  But  we  are  to  pass  upon  the  facts  dis- 
closed by  the  tripartite  deed,  and  the  facts  found  by  the 
special  verdict.  With  those  facts  before  us,  we  can  draw 
no  other  conclusion,  than  that  the  trust  was  an  express 
trust,  which  might  have  been  contained  in  some  other 
instrument,  executed  at  the  same  time,  and  which 
formed  part  of  the  same  transaction.  "If  several  instru- 
ments are  executed  at  the  same  time,  between  the  same 
parties,  and  relative  to  the  same  matter,  they  are  to  be 
construed  as  though  they  were  all  but  one  instrument/' 
(Snow  V.  Tiffl,  15  Johns.  458;  Union  Bank  v.  Coster,  3 
K  Y.  203;  OodmgUm  v.  DamSj  1  Id.  186.) 

The  assignment  to  Dana  was  an  express  trust,  and  was 
not  such  a  trust  as  was  authorized  by  the  revised 
statutes.  No  title,  therefore,  vested  in  Dana,  but  the 
whole  title  and  interest  remained  in  the  bank.  The 
only  effect  the  assignmeiit  to  Dana  could  have,  was  as 
an  authority  to  him  to  execute  it  as  a  power ;  and  had 
he  done  so,  before  the  plaintiff's  lien  attached,  it  would 
have  divested  the  bank  of  any  title,  and  the  title  to 
the  premises  in  question  would  have  vested  in  Dana's 
grantee.  But  Dana  never  executed  the  power,  until  the 
execution  and  delivery  of  the  tripartite  deed  to  the 
defendant.    Previous  to  that  time,  the  plaintiff's  lien 
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attached  upon  tiae  property,  as  the  property  of  the  bank, 
and  hence,  the  defendant  never  acquired  any  title  to  the 
premises  in  question. 

Having  arrived  at  this  view  of  the  character  and 
e£fect  of  the  assignment  to  Dana,  it  is  unnecessary  to 
decide,  whether  the  deed  from  Dennis  to  Dana  was 
inoperative,  for  the  reason  that  it  was  not  given  directly 
to  the  bank,  or  whether  the  deed  to  the  plainti£f  has  a 
preference  over  the  assignment  to  Dana,  or  over  the 
deed  from  Dennis  to  Dana,  for  the  reason  that  they  w^^ 
not  recorded. 

It  is  insisted,  and  was  held  by  the  supreme  court,  that 
the  court  never  acquired  jurisdiction,  in  the  suit  com- 
menced by  the  plaintiff  against  the  Towanda  Bank  by 
^  --f.  ^  attachment,  for  the  *reason  that  no  copy  of  the 
J  attachment  was  served  on  Dana,  the  trustee;  in 
pursuance  of  the  provisions  of  the  second  section  of  the 
act  to  amend  the  law  in  relation  to  suits  against  foreign 
corporations.  (1  Laws  of  1842,  page  227.)  That  section 
provides,  that  the  execution  of  the  attachment  upon 
such  rights  or  shares,  or  trust-property,  funds,  deposits, 
moneys  or  credits,  shall  be  made,  by  leaving  a  true  and 
attested  copy  of  the  writ,  by  the  officer  serving  the  same, 
with  his  proper  indorsement  thereon,  with  the  cashier 
of  such  bank,  or  with  the  secretary  or  clerk  of  such 
insurance  company,  or  other  oompany  or  corporation,  or 
with  such  individual  holding  such  trust-property,  funds, 
deposits,  money  or  credits. 

By  the  first  section  of  that  act,  all  trust-property,  real 
and  personal,  was  declared  to  be  liable  to  be  attached, 
in  actions  at  law,  and  subject  to  sale  or  execution,  to 
satisfy  any  judgment  obtained  in  the  suit.  The  third 
section  makes  it  the  duty  of  the  officer,  or  other  person 
holding  such  trust-property,  on  application,  to  furnish  a 
description  of  the  amount  and  nature  of  the  trust- 
property  so  holden  for  such  foreign  corporation.  I 
think,  the  second  section  of  the  act  referred  to  is  not 
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applicable  to  a  case  like  this.  That  statute  was  intended 
to  apply  to  cases  where  the  trust-property  is  held  by 
legal  and  valid  trusts,  and  to  subject  such  property  to 
levy  and  sale  to  satisfy  judgments  in  actions  at  law. 

Where,  however,  the  trust  is  absolutely  void,  and  no 
estate  or  interest  vests  in  the  trustee,  the  case  is  not 
within  either  the  letter  or  spirit  of  the  statute.  How 
could  the  plaintiff  in  this  case  have  compelled  a  com- 
pliance with  the  third  section  of  the  act  ?  Dana  had 
not  given  notice  of  his  trusteeship,  by  recording  the 
assignment  from  the  bank,  and  deed  from  Dennis,  and 
his  declaration  or  other  instrument  embracing  the 
existence  of  the  trust,  and  thereby  enabled  the  plaintiflf 
to  have  applied  to  him  to  furnish  a  description  of  the 
amount  and  nature  of  the  trust-property.  The  convey- 
ances held  by  him  being  absolutely  void,  except  as  a 
power,  the  legal  and  equitable  title  remained  in  the 
bank  and  never  vested  in  Dana.  The  plaintiff  seized 
the  land  by  virtue  of  his  attachment)  as  the  property  of 
the  *bank,  and  not  as  trust-property  in  the  _  ^ 
hands  of  Dana.  He  holds  the  land,  not  as  '- 
trust-property,  but  in  hostility  to  the  trust,  for  the  rea- 
son that  the  attempt  to  create  a  trust  had  failed,  and 
no  estate  or  interest  had  passed  to  the  trustee,  but  the 
entire  interest  and  control  over  the  property  remained 
in  the  bank,  subject  only  to  the  execution  of  the  power 
by  the  trustee. 

This  disposes  of  all  the  questions  necessary  to  the 
decision  of  this  case,  and  the  conclusion  at  which  I  have 
arrived  is,  that  the  supreme  court  erred  in  rendering 
judgment  upon  the  special  verdict  for  the  defendant. 
The  judgment  must,  therefore,  be  reversed,  and  judg- 
ment rendered  upon  the  special  verdict  for  the  plaintiff. 


Judgment  reversed. 
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Valabino  t;.  Thompson. 
Foreign  consuls. — ^Sltafe  cov/rts. 

A  foreign  oonsol  isnot  liable  to  be  sned  in  a  state  ooort ;  and  the  fkcttiiat  he 

is  impleaded  with  a  dtixen,  upon  a  joint  contract,  will  not  conftr  jnrisdlo- 

tion. 
The  privilege  is  not  a  personal  one ;  and,  therefore,  the  defendant  cannot  waire 

it|  bj  appearing  and  pleading  to  the  merits ;  it  maj  be  set  np,  for  tb»  first 

time,  in  an  appellate  conrt,  as  an  error  in  ftict 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  a  judgment  of  the  Superior 
Court  of  the  city  of  New  York,  upon  a  verdict  in  fieiyor 
of  the  plaintiff,  had  been  reversed  on  writ  of  error. 

This  was  an  action  of  assumpsU  against  the  defendant 
and  one  Mason,  commission-merchants,  in  the  city  of 
New  York,  under  the  firm  of  Mason  &  Thompson, 
for  money  had  and  received  to  the  plaintiff's  use. 
*  ^77  n  *The  defendant  Thompson  alone  waa  served 
^  with  process ;  and  he  appeared  and  pleaded  to 
the  merits. 

A  verdict  and  judgment  having  been  obtained  in 
favor  of  the  plaintiff,  in  the  superior  court,  the  defend* 
ant  removed  the  case  by  writ  of  error  to  the  supreme 
court,  and  assigned  as  error  in  fact,  that  prior  to, 
and  at  the  time  of,  the  commencement  of  the  action 
against  him,  and  then,  he  was  consul  of  the  republic 
of  Ecuador,  for  the  port  of  New  York.  The  plaintiff 
pleaded  in  nvUo  est  erratum,  alleging,  inter  aiia,  that  the 
defendant  had  voluntarily  submitted  himself  to  the  juris- 
diction ;  and  that  the  cause  of  action  was  one  in  which  he 
and  his  copartner  Mason  were  jointly  interested. 
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The  supreme  court  reversed  the  judgment  of  the  court 
below;  whereupon,  the  plaintiff  took  this  appeal 


Larocquej  for  the  appellant. 
&  Conor,  for  the  respondent. 

BuQGLES,  C.  J. — ^The  power  of  the  supreme  court  to 
reverse  the  judgment  rendered  in  the  superior  court 
of  the  city  of  New  York,  for  error  in  fact,  was  not  dis- 
puted on  the  argument  of  this  case.  Nor  was  it  denied, 
that  the  United  States  courts  have  exclusive  jurisdiction 
in  suits  against  consuls  of  foreign  states  residing  here. 
But  it  was  insisted,  that  the  defendant's  exemption,  as 
a  consul,  firom  liability  to  be  sued  in  the  state  court, 
was  his  personal  privilege ;  and  that  he  waived  it,  by 
pleading  to  the  merits,  and  going  to  trial,  without  rais- 
ing the  objection  in  the  court  below.  It  was  also  further 
contended,  that  the  United  States  courts  have  no  juris- 
diction, in  a  case  like  the  present,  *where  the  p^-,-Q 
consul  was  sued  together  with  another  person  '• 
on  a  joint  contract,  and,  therefore,  that  the  suit  was 
rightly  brought  in  the  state  court.  The  points  thus 
raised  present  questions  for  the  consideration  of  this 
court,  which,  if  decided  against  the  defendant,  are  con- 
clusive in  favor  of  affirming  the  judgment  of  the 
supreme  court,  and  render  the  examination  of  the  other 
questions  raised  on  the  argument  unnecessary. 

The  exemption  of  an  ambassador,  or  other  diplomatic 
minister,  from  liability  to  be  sued  or  prosecuted  in  the 
courts  of  the  country  to  which  he  is  accredited,  is  the 
privilege  of  his  sovereign  or  government ;  it  is  accorded 
to  the  office  and  not  to  the  individual.  {BarbuiCa  Case, 
Talbot's  Cafles  831.)  It  is  founded  on  the  law  of  nations, 
and  does  not  depend  on  the  law  of  the  country  in  which 
the  functions  of  the  minister  are  to  be  exercised.    The 
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ektent  of  the  immunities  to  which  a  consul  is  entitled, 
under  the  law  of  nations,  does  not  appear  to  be  very 
clearly  defined  by  writers  on  public  law.  According  to 
Vattel,  a  consul  is  not  entitled  to  the  privileges  of  a 
public  minister;  yet, bearing  his  sovereign's  commission, 
and  being,  in  this  quality,  received  by  the  government 
of  the  country  in  which  he  resides,  he  is,  in  a  certain 
degree,  entitled  to  the  protection  of  the  law  of  nations. 
The  sovereign,  by  llie  very  act  of  receiving  him,  tacitly 
engages  to  allow  him  all  the  liberty  and  safety  necessary 
to  the  proper  discharge  of  his  functions,  without  which 
the  admission  would  be  nugatory  and  delusive.  (Vattel, 
book  2,  ch.  2,  §  34.)  The  same  writer  further  says,  that 
the  functions  of  a  consul  seem  to  require  that  he  should 
be  independent  of  the  ordinary  criminal  justice  of  the 
place  where  he  resides,  so  as  not  to  be  molested  or 
imprisoned,  unless  he  himself  violate  the  law  of  nations 
by  some  enormous  crime;  and  that  in  such  case,  the 
respect  due  to  his  master  requires  that  he  should  bo 
sent  home  to  be  punished ;  and  that  such  is  the  mode 
pursued  by  states  that  are  inclined  to  preserve  a  good 
understanding  with  each  other. 

Other  writers,  however,  regard  a  consul  as  amenable, 
like  a  private  individual,  to  the  civil  and  criminal  law 
*  K7Q  T  ^^  *^®  country  *to  which  he  is  accredited.  (2 
J  Brown,  Civ.  and  Adm.  Law,  506;  Wicquefort  on 
"The  Ambassador,"  book  1,  §  5.)  In  1793,  the  Genoese 
consul  was  indicted  in  the  circuit  court  of  the  United 
States  for  the  district  of  Pennsylvania  for  a  misde- 
meanor, and  tried  and  convicted.  In  this  case  the 
privilege  was  disallowed  or  disregarded,  but  the  consul 
was  afterwards  pardoned,  upon  condition  that  he  sur- 
rendered his  commission  and  exeqwiiiwr.  {United  States  v. 
Ravara,  2  Dallas  297.) 

The  privileges  of  a  consul,  however,  do  not  always 
depend  on  the  law  of  nations.  They  are  frequently 
regulated  by  treaty;  and  by  the  treaty  between  the 
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United  States  and  the  republic  of  Ecuador  (Art.  29),  the 
consuls  of  that  republic  are  entitled  to  all  the  rights, 
prerogatives  and  immunities  of  the  consuls  of  the  most 
favored  nations.  The  defendant,  therefore,  in  his  con- 
sular office,  must  be  regarded  as  entitled  to  some  rights, 
prerogatives  and  immunities,  under  this  treaty,  if  not 
under  the  law  of  nations,  and  they  are  of  the  same 
nature  and  character  as  those  to  which  a  public  minis- 
ter is  entitled. 

An  ambassador  cannot  renounce  a  privilege  accorded 
to  his  office  by  the  law  of  nations,  because  it  is  the 
privilege  of  his  government,  and  not  personally  his  own. 
{Barlm/Ws  Case,  Talbot's  Cases  281.)  The  immunities  of 
these  public  agents  are  secured  to  them  by  public  law, 
in  order  that  they  may  not  be  embarrassed  in  the  exer- 
cise of  their  functions,  by  the  action  of  the  government 
of  the  country  where  they  reside,  or  of  any  individual 
within  it.  The  privileges  of  the  consular  office,  whether 
derived  from  the  law  of  nations  or  from  treaty,  stand  on 
the  same  footing,  and  for  the  same  reason  they  cannot 
be  renounced  by  the  officer. 

It  belongs  to  the  United  States  courts,  and  not  to  the 
courts  of  this  state,  to  determine  what  privileges  and 
immunities  a  foreign  minister  or  consul  is  entitled  to. 
The  states,  by  adopting  the  federal  constitution,  trans- 
ferred to  the  general  government  the  right  to  exercise 
a  portion  of  the  judicial  power  which  had  previously 
belonged  to  the  several  states.  The  intention  was  to 
make  the  judicial  authority  of  the  ^federal  gov-  ^  ^ 
emment  co-extensive  with  its  political  powers.  ^ 
Its  judicial  powers,  therefore,  embrace  "all  cases  in  law 
and  equity,  arising  under  the  constitution,  the  laws  of 
the  United  States,  and  all  treaties  made  or  which  shall 
be  made  under  their  authority.'*  (Constitution,  art.  iii., 
§  2.)  The  federal  government  has  charge  exclusively  of 
the  foreign  relations  of  the  country,  of  the  regulation 
of  commerce  with  foreign  nations,  and  of  all  political 
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intercourse  between  this  country  and  others.  The  fed- 
eral power  of  the  United  States  is,  therefore,  made  to 
extend  ''to  all  cases  affecting  ambassadors,  or  other 
public  ministers  and  consuls."  (Art  iii.,  §  2.)  The 
judiciary  act  of  1789  (1  U.  S.  Stat.  73),  establishes  dis- 
trict courts  and  defines  their  authority.  (§§  2,  3,  9.) 
The  latter  section  gives  them  jurisdiction  "exduaivdy  cf 
the  cowrta  of  the  several  statea,  of  all  suits  against  consuls 
and  vice-consuls,"  with  an  exception  not  affecting  the 
present  case. 

The  defendant,  therefore,  is  exempted,  as  a  consul, 
from  liability  to  be  sued  in  the  state  courts.  But  tiiis 
exemption  is  neither  his  personal  privilege,  nor  the 
privilege  of  the  state  by  which  he  was  commissioned. 
It  is  not  founded  on  the  law  of  nations,  nor  on  any 
treaty  between  his  government  and  that  of  this  coimtry. 
If  it  can  be  regarded  as  a  privilege  belonging  to  him  or 
to  his  office,  it  is  only  because  it  secures  to  him  the  pro- 
tection of  the  national  government,  which  is  responsible 
to  his  own  for  any  violation  of  his  rights  derived  under 
the  law  of  nations  or  from  treaty.  But  it  does  not 
exempt  him  from  liability  to  respond  to  his  creditors, 
or  to  answer  for  his  misconduct;  nobody  denies  the 
liability  of  a  consul  to  be  sued  in  a  civil  action ;  the  act 
of  congress  concedes  it,  and  provides  for  it  It  pre- 
scribes the  tribimal  in  which  a  consul  in  this  country  is 
to  be  called  on  to  answer,  and  excludes  the  state  courts 
from  jurisdiction.  The  object  of  this  exclusion  was,  to 
keep  within  the  control  of  the  federal  government,  and 
subject  to  the  authority  of  its  courts,  all  cases  and  con- 
troversies which  might  in  any  d^ree  affect  our  foreign 
relations.  The  United  States  government  has  an  interest 
in  maintaining  this  exclusive  jurisdiction,  for  the  pur- 
pose of  preventing  it  from  being  involved  *in 
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consent,  and  for  acts  not  its  own.    But  this  is  matter  of 
internal  regulation  between  the  general  government  and 
540 


I 


1853.]  Valarino  v.  Thompson.  5S1 

Opinion  of  ibe  Ckmrt,  per  Bttooubb,  C.  J. 

the  several  states,  over  which  foreign  governments  have 
no  control.  The  exemption  of  a  consul  from  liability 
to  be  sued  in  a  state  court,  if  it  can  be  called  a  privilege, 
is  not  the  privilege  of  the  consul,  nor  of  his  sovereign, 
but  of  the  United  States  government;  and,  therefore,  it 
cannot  be  renounced  by  the  consul.  In  Mannbmdt  v. 
Soderstrom  (1  Binn.  138),  the  defendant,  who  was  the 
Swedish  consul,  pleaded  to  the  merits  of  the  case,  and 
afterwards  moved  to  quash  the  proceedings,  on  the 
ground  that  the  state  court  had  no  jurisdiction.  The 
motion  was  granted,  Chief  Justice  Tilghman  remarking, 
that  "  the  court  will  put  a  stop  to  the  proceedings,  in 
any  stage,  on  its  being  shown  that  they  have  no  juris- 
diction." 

But  the  case  of  Davis  v.  Packard  (7  Peters  276;  8  Id. 
314)  is  a  direct  and  conclusive  adjudication  upon  the 
point  we  are  now  considering.  That  case  came  before 
the  supreme  court  of  the  United  States,  on  a  writ  of 
error  to  the  court  of  last  resort  in  this  state.  Davis,  the 
defendant  in  that  suit,  was  sued  in  the  supreme  court  of 
this  state,  on  a  recognisance  of  bail  entered  into  by  him 
in  a  suit  of  the  plaintiffs  against  T.  Hill.  He  pleaded 
several  pleas  to  the  merits  of  the  case,  on  which  issues 
were  joined,  and  on  which  a  verdict  was  found  and 
judgment  rendered  against  him ;  he  removed  the  record 
by  a  writ  of  error  to  the  court  for  the  correction  of 
errors,  and  then  assigned  for  error  in  fact,  that  he  was 
consul-general  of  the  king  of  Saxony;  this  objection 
had  not  been  raised,  by  plea  or  otherwise,  in  the  court 
in  which  he  was  sued.  The  defendants  in  error  pleaded 
in  nvUo  est  erratum.  The  judgment  of  the  supreme  court 
was  affirmed,  on  the  ground,  among  others,  that  after 
having  appeared  and  pleaded  to  the  merits,  he  could 
not  assign  as  error  in  fact,  that  he  was  such  consul,  and 
thereupon  allege  that  the  supreme  court  had  not  juris- 
diction. The  case  went  to  the  supreme  court  of  the 
United  States  on  a  writ  of  error.    The  plaintiflfe  there 
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raided  the  objection,  that  Davis,  the  consul,  should  haye 
*  too  T  pleaded  to  the  jurisdiction  of  the  state  courts  *in 
-^  the  original  suit,  but  the  judgment  was  never^ 
theless  reversed. 

The  only  remaining  point  to  be  considered  is,  whether 
the  state  courts  have  jurisdiction  in  a  suit  against  a 
consul,  where  he  is  sued  together  with  another  person, 
on  a  joint  contract.  The  plaintiff  contends  that  they 
have,  on  the  ground  that  the  United  States  courts  have 
not  jurisdiction  in  such  a  case;  but  this  we  think  is  a 
mistake.  The  constitution  extends  the  jurisdiction  of 
the  United  States  courts  to  all  cases  *^  affecting  consuls,^' 
and  the  judiciary  act  makes  it  exclusive  of  the  state 
courts  "  in  all  suits  against  consuls."  This  suit,  being 
against  a  consul,  is  within  the  terms  both  of  the  consti- 
tution and  of  the  act,  although  he  is  sued  jointly  with 
another.  Whether  the  ninth  section  of  that  act  be  con- 
strued strictly  according  to  its  letter,  or  freely  in  regard 
to  its  object  and  intention,  the  result  must  be  the  same. 
Instead  of  excluding  from  the  jurisdiction  of  the  district 
court  a  case  in  which  the  consul  and  another  are  neces- 
sarily co-defendants,  it  brings  the  co-defendant  within 
that  jurisdiction,  by  unavoidable  implication.  The  in- 
tent of  the  constitution  and  of  the  statute  cannot  be 
eflfectually  carried  out,  upon  any  other  construction.  A 
consul  cannot  renounce  the  exemption  from  being  sued 
in  a  state  court,  because  it  is  not  his  personal  privilege, 
but  the  right  and  privilege  of  the  United  States  that  he 
should  be  sued  in  the  federal  courts ;  and  for  the  like 
reason,  he  cannot  avoid  the  exclusive  jurisdiction  oi 
those  courts  by  joining  in  a  contract  witii  another  per- 
son, and  thus  subjecting  himself  to  a  joint  suit. 

It  has,  in  some  instances,  been  provided  by  treaty,  that 

when  a  consul  engages  in  commerce,  he  shaJl  be  subject 

to  the  same  laws  to  which  private  individuals  are  subject 

in  the  same  place ;  as  in  the  treaty  between  the  United 
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States  and  the  Two  Sicilies ;  but  these  are  exceptions  to 
the  general  law  of  nations. 

The  case  of  Strawbridge  v.  Owrtia  (3  Cranch  267), 
decided  under  the  11th  section  of  the  judiciary  act  of 
1789,  is  inapplicable  to  the  present  case,  by  analogy  or 
otherwise.  The  provision  in  regard  to  suits  against 
consuls,  is  evidently  founded  on  reasons  of  public  policy 
which  do  not  exist  in  regard  to  cases  between  citizens  of 
different  *states;  and  the  jurisdiction  of  the 
United  States  counts  is,  in  the  one  case,  exclusive, 
and  in  the  other,  concurrent  with  that  of  the  state  courts. 
This  case  has,  moreover,  been  virtually  overruled  in 
reference  to  suits  between  citizens  of  different  states.  (2 
Howard  255.) 

Although  we  cannot  look  with  favor  on  the  conduct 
of  the  defendant,  in  taking  his  chance  of  success  in  the 
supreme  court,  without  raising  the  objection  to  its  juris- 
diction, and  afterwards  reversing  the  judgment  on  that 
ground,  we  think,  the  judgment  of  the  supreme  court 
stands  on  grounds  which  cannot  be  shaken,  and  must 
be  affirmed* 


Judgment  affirmed. 
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Btatement  of  the  Cafe. 


Wolfe  v.  Howabd  Insurance  Company, 
Insurance  against  fire. — Measv/re  of  damages. 

bintren  of  goods  in  the  public  stores,  are  liable  for  their  Talue,  in  case  of 
los9^  tho%'h  the  duties  hare  not  been  paid  or  secured,  where  the  policy  pro- 
Tidea  that  the  loss  shall  be  estimated  according  to  the  true  and  actual  cash 
value  of  tlie  property. 

Wolfe  V.  Ho^rard  Insurance  Co.,  I  Sandf.  124,  affirmed. 

Appeal  from  the  general  term  of  the  Superior  Court 
of  the  city  of  New  York  where  judgment  had  been 
entered  upon  a  verdict  in  favor  of  the  plaintiflF.  (Re- 
ported below,  1  Sandf.  124.) 

This  was  an  action  upon  a  policy  of  insurance^ 
whereby  the  defendants,  on  the  8th  November  1844, 
insured  the  plaintiflF  against  loss  or  damage  by  fire,  to 
the  extent  of  $8000,  upon  a  large  quantity  of  wines  and 
distilled  spirits,  which  were  deposited  in  the  pubUc 
jstorea  in  Beaver  street,  in  the  city  of  New  York,  and 
were  consumed  by  the  great  fire  of  July  1845. 
*  KHA  1  *^y  ^^^  provisions  of  the  policy,  the  defend- 
^  ant  agreed  "  to  make  good  unto  the  said  assured, 
his  executors,  administrators  and  assigns,  all  such  loss  or 
damage,  not  exceeding  in  amount  the  sum  insured,  as  shaU 
happen  by  fire  to  the  property,  as  above  specified,  from  the 
eighth  day  of  November,  one  thousand  eight  hundred 
and  forty-four  (at  12  o'clock  at  noon),  until  the  full  end 
and  term  of  one  year  thence  next  ensuing,  which  term 
will  expire  on  the  eighth  day  of  November,  one  thou- 
sand eight  hundred  and  forty-five  (at  12  o'clock  at 
BOon),  the  said  loss  and  damage  to  be  estimated  according 
to  ike  irm  avd  actaai  cash  value  of  the  said  property^  at  the 
Ume  the  sarfie  shall  happen." 
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Opinion  of  the  Court,  per  Jbwett,  J. 

On  the  trial,  the  court  charged  the  juiy,  in  substance, 
that  the  plaintiff  was  entitled  to  recover  the  cash  value 
of  the  property  destroyed,  although  the  duties  had  not 
been  paid  or  secured;  to  which  the  counsel  for  the 
defendant  excepted. 

There  was  a  verdict,  accordingly,  for  tlie  plaintiff; 
and  the  judgment  entered  thereon  having  been  affirmed 
at  general  term,  the  defendant  took  this  appeal 

Jewett,  J.  (after  stating  the  facts.) — The  measure  of 
damages  decided  by  the  judge  to  be  correct,  was  the 
same  upon  which  the  parties  had  agreed  in  their  con- 
tract, and  is  plainly  the  true  measure.  If  the  plaintiff 
had  been  in  debt  for  the  purchase-money,  to  the  full 
value  of  the  goods,  it  might,  upon  the  principle  con- 
tended for  here  by  the  defendant,  as  well  be  contended 
that  he  was  not  entitled  to  recover  any  tiling.  There  is 
no  error  in  the  judgment,  and  it  should  be  affirmed. 

Judgment  affirmed.- 

7  N.  Y.-^  545 
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The  Befereni?€«  in  Ms  IndE):i  arc  co  the  Btib  *  pag«a. 

ACCUMULATION, 

!•  Testamentarj  pii^YisionPf  ivtierebj^  eitlier  real  or  personal  cstAt^  U  i«4 
apart,  a  portion  of  the  increase  (>f  which  is  to  ncciimulate  until  the  hap- 
pening of  a  contitij^nirv,  which  may  not  occur  until  after  the  cxpirfttioi^ 
of  two  Htcs  in  beiif^:  at  th^  dttcAj^j  of  tlie  toetatorj  are  void,  under  the 
revised  statates.     //ujtw  r.  Chrki  *a4a 

S*  A  tmst  created  Hy  will,  \^'hich  matf  hi^Te  the  effect  of  suapendiug  Che 
power  of  alienation  I  during  mutL'  thfin  two  lives  in  being  at  the  death  of 
the  testator,  is  illegal  uu J  void.  Thi^  doctrine  applied  to  a  devise  for 
the  maintenance  nnd  education  of  four  infantii,  wJth  ft  direction  for  the 
accnmnlation  of  the  ^^rpluf^  and  &  division  of  the  fund^  as  the  ce^uis  quo 
trust  should  successively  heoome  of  age*     J^nningg  r.  Joinings ^       ♦S+e 

ADMISSIONS. 

1.  A  principal  is  not  estopped  from  con troTcr ting  the  dedaratjonj  of  Mi 
agent,  not  made  within  the  ecopc  of  the  ngcneT.  An  a^nt  employed 
to  borrow  noonej  on  mortgage^  cannot  bind  hh  principal  by  declaring 
himself  to  be  the  owner  of  the  sectirity.  New  York  Lifo  ln4uran(it  |- 
Ihut  Co.  T.  B«6e,  *3U 

^DTEBSE  POSSESSION. 

1.  The  purchaser  at  a  judicial  sale  of  the  life-estAte  of  a  judgment-debtor, 
does  not  hold  adTcreely  to  the  rererBioner,  Bwhsnt  r*  Fan  Zandi^  *523 

AGENT. 

!•  A  principal  is  not  estopped  from  eon tro verting  the  declarations  of  his 
agent,  not  made  within  th©  icope  of  the  agtiicj.  An  agent  cmplojed  to 
borrow  monej  on  mortgage^  cannot  bind  his  principal  by  declaring  him- 
self to  be  the  owner  of  the  security.  New  York  Lift  Insurance  ^  Trutt 
Co.  T.  Bttho,  «3e4 

See  Banks,  6, 

547 


586  INDEX. 

ALIENATION. 

1.  A  trust  created  by  will,  whidi  may  hare  the  effect  of  suspending  the 
power  of  alienation*,  daring  more  than  two  lives  in  being  at  the  death 
of  the  testator,  is  illegal  and  Toid.     Jennings  v.  Jennings,  *546 

2.  This  doctrine  applied  to  a  devise  for  the  maintenance  and  edacation  of 
foor  infants,  with  a  direction  for  the  accumnlation  of  the  surplus,  and  a 
division  of  the  fimd,  as  the  cesiuis  qu$  trust  should  successively  become 
of  age.  Id 

ALIENS. 

1.  Lands  acquired  by  an  alien,  under  the  act  of  1798,  may  continue  to 
be  held  by  the  alien  heirs  and  devisees  of  the  grantee,  until,  by  inheri- 
tance, devise  or  grant,  the  title  comes  to  a  citizen.  Duke  of  Cumberl<md 
V.  Graves,  ♦805 

APPEAL. 

1.  Where  a  charge  is  excepted  to,  generally,  an  error  in  one  of  several 
particulars,  not  called  to  the  attention  of  the  judge,  will  be  disregarded, 
on  appeal.    Hunt  v.  Maybee,    .  *M6 

See  Costs. 

APPRAISEMENT. 

See  Bailboad. 

ABT-UNION. 

SeeLoTTBBT. 

ASSIGNMENT. 

1.  The  discharge  of  a  mortgage,  by  the  mortgagee  to  the  mortgagor, 
without  its  production,  is  inoperative,  as  against  a  third  person,  to 
whom  it  had  been  assigned  as  security  for  a  loan ;  the  non-production  of 
the  instrument  is  sufficient  to  put  tiie  mortgagor  upon  inquiry,  and  to 
affect  him  with  constructive  notice.     Brown  v.  Blydenburgh,  ♦lil 

2.  A  trustee  for  the  benefit  of  creditors,  being  entitled  to  a  compensation 
for  his  services,  is  chargeable  with  ordinary  care  and  diligence ;  and^ 
therefore,  a  provision  that  he  shall  only  be  accountable  for  losses  occa- 
sioned by  gross  negligence  or  wilful  misfeasance,  avoids  the  assignment. 
Litchfield  T,  White,  ♦438 

ATTACHMENT. 

1.  An  application  for  an  attachment  against  a  non-resident  debtor,  whidi 
positively  avers  the  debt  and  the  consideration,  is  not  vitiated  by  an 
allegation  that  the  indebtedness  arose  upon  a  judgment  obtained  there- 
for in  another  state,  at  a  particular  time  and  place,  "  as  these  deponentfi 
believe."    Donnelly  y,  Corbett,  •500 
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ATTACHMENT— (Cbn«tmi6«r.) 

S.  The  charterer  of  a  ressel,  who  is  designated  as  master,  ha!$  power  to 
conti'act  a  debt  for  materials,  which  will  be  a  lien,  under  thfi  ^tarutc 
(2  R.  S.  492).  In  sach  case,  it  is  sufficient,  in  an  application  Wtr  an 
attachment,  to  aver  that  the  debt  was  contracted  hj  him,  as  ''  maF^ttr, 
owner  or  agent."     Pendleton  y.  Franklin^  *bOB 

3.  A  steamboat,  enrolled  and  licensed  as  a  coasting  ressel,  ia  wttlim  the 
act;  she  is  liable  to  be  attached  for  a  debt  contracted  in  fitting  her 
np  for  a  floating  theatre.  Id, 

4.  An  attachment  against  the  lands  of  a  foreign  corporation  need  lUit  ha 
served  on  a  mere  naked  trustee,  to  whom  the  same  was  conveyed  T}\mi 
a  passive  trust.     Wright  v.  DouglasBf  ^5^4 

AUCTION. 

1.  Where  goods,  liable  to  auction  duty,  are  advertised  for  sale,  a  private 
sale  thereof,  by  the  owner,  without  the  knowledge  of  the  aueticiniM.T, 
does  not,  under  tiie  statute,  invalidate  the  subsequent  sale  by  atirtJon, 
which  is  permitted  to  proceed.     Minium  v.  ^fain^  *220 

8.  A  purchaser  at  such  auction  sale,  cannot  rescind  the  contract^  fm  tlie 
ground  of  alleged  fraud  therein,  without  returning,  or  offering  to  ruttirti, 
the  goods.  /r/. 

8.  An  auctioneer,  who  sells  the  goods  of  a  third  person,  may  sni'^  for  tha 
price  thereof,  in  his  own  name,  though  he  has  no  interest  in  tlie  pro- 
ceeds— ^his  advances  and  commissions  having  been  paid  Id. 

BAILMENT. 

1.  Where  a  contract  is  made  with  a  miller,  for  the  delivery  of  a  qiinTiriiy 
of  wheat,  to  bo  returned  manufactured  into  flour,  it  is  one  of  bailment 
and  not  of  sale ;  in  such  case,  the  title  remains  in  the  bailor.  Ft^sfer  v. 
Pettibone,  *433 

BANKS. 

1.  A  bank  which  has  permitted  a  transfer  of  stock,  upon  a  forgr^  power 
of  attorney,  may  be  compelled  to  issue  new  certificates,  or  to  juiv  tho 
value  thereof.     PoUockY,  National  Bank,  *^274 

S.  Banking  associations,  organized  under  the  act  of  1838,  are  Fitil'iert  to 
the  general  laws  relating  to  moneyed  corporations,  except  whert-  cliiy  aro 
inconsistent  with  that  act,  and  its  supplements.     Talmage  v.  Pelf^  ^338 

8.  They  have  no  power  to  purchase  state  stocks,  to  sell  at  a  profit^  or  as  a 
means  of  raising  money,  except  when  received  as  security  foi-  a  lonri, 
or  in  payment  of  a  debt;  and  if  they  assign  mortgages  as  rullniirral 
security  for  certificates  of  deposit,  issued  for  stocks  so  purdm^frl.  in 
violation  of  law,  with  notice  on  the  part  of  the  vendor,  the  trun^mticin 
is  illegal,  and  the  assignments  void.  Id, 

4.  A  transaction,  by  a  banking  association,  in  excess  of  its  powers ^  b 
void  ;  and  a  receiver  may  reclaim  securities  transferred  by  it^  in  Tiolit- 
tionoflaw.  Id, 
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B  ANKS— (  Conimued,) 

5.  Certificates  of  deposit,  payable  at  a  fature  day,  with  iniereit,  iasned  by 
way  of  loan,  by  a  trust  company  withont  banking  powers,  are  illegal 
and  void.     N&o  York  Life  Lisurance  f  Trust  Co.  t.  Bm6«,  «364 

6.  Where  a  countiy  bank  sends  to  its  correspondent  bank,  for  collection, 
indorsed  bills,  payable  at  another  place,  and  the  latter  bank  indorses 
and  transmits  them  to  its  own  correspondent,  at  the  idwe  of  payment, 
the  immediate  correspondent  of  the  oonntiy  bank  is  alone  responsiblf 
to  the  latter,  for  a  neglect  to  charge  the  indorsers ;  the  third  bank  to 
whidi  the  bills  were  transmitted,  is  only  liable  to  its  immediate  prioci- 
paL     Montgomery  Countt/  Bank  v.  Albany  City  Bank,  *459 

7«  Post-notes,  bearing  interest,  giren  by  a  banking  association,  upon  a 
pnrchase  of  state  stocks,  for  the  purpose  of  raising  money  to  redeem  its 
drcolating  notes,  are  Toid,  in  the  hands  of  an  acoonmiodation  in- 
dorser,  by  whom  ihey  haTc  been  paid;  the  latter  being  diargcable 
with  notice  of  the  illegality  of  the  transaction.  '  Bank  Commiseionert  t. 
St.  Lawrence  Bank,  *518 

8.  Bonds  and  mortgages,  assigned  to  the  comptroller,  as  secnrity  for  dica- 
lating  notes,  under  the  act  of  1838,,c.  260,  can  only  be  re-transferred  in 
the  cases  specified  in  the  statute ;  a  transfer  to  a  third  person,  on  reoeiy- 
ing  from  him  notes  of  the  bank,  to  the  amount  of  the  mortgage,  is  Toid, 
whether  made  to  him  directly  or  indirectly.     Mitehdl  y.  Cook,        *58A 

BENEFIT  OF  CBEDITOBS« 

See  AssiovMEKt,  S. 

BILL  IN  EQXHTY. 

1.  The  character  of  a  bill  in  equity,  whether  an  original  or  a  cross-bill,  la 
to  be  determined  by  the  relief  son^t.     Pollock  t.  National  Bank^  *274 

BILL  OF  EXCEPTIONS. 

1.  The  bill  of  exceptions  must  show  what  facts  were  considered  bj  tfaa 
judge  as  established,  in  passing  upon  the  questions  of  law  involTcd  in 
his  charge  to  the  jury.     Mead  t.  North-western  Insurance  Co.,         *580 

BILL  OF  EXCHANGE. 

I.  In  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  aooeptor, 
the  bill  may  be  given  in  eridence,  under  the  money  counts,  where  a  copy 
has  been  served  with  the  declaration.    Black  t.  Cc^ffe,  *S8t 

BUBGLAB'S  TOOLS. 

See  ClBGUMSTAKTIAL  EyIDENOB. 

CANAL-BEVENUE  OBBTIFICATBS. 

See  Constitutional  Law. 
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OASES  APFIBMED,  BEVEBSED  AND  OVEBBirLED. 
Agnirre  v.  Allen,  10  Barb.  74,  affirmed,  *549 

Baker  v.  Hoag,  8.  Barb.  208,  7  Ibid.  118,  OTemdcd,  *5^S 

Bank  Commissioners  v.  St.  Lawrence  Bank,  8  BArb.  436,  rcTened,  ^513 
Bell  o.  Leggett,  2  Sandf.  450,  OTermled,  *I76 

Bennett  v.  American  Art  Union,  5  Sandf.  614,  premiled*   Peopio  t. 

Ajmerictin  Art  UntoHf  *34a 

Bogardns  v.  Bosendale  Manufacturing  Co.,  4  Saudf.  89 ,  reTenod^      *147 
Burhans  w.  Van  Zandt,  7  Barb.  91,  rcTersed,  ^■$23 

Cahoon  v.  Bank  of  Utica,  7  How.  Pr.  184,  rerer^Gd,  *486 

City  of  Buffalo  v,  Hblloway,  14  Barb.  101,  affirmed,  «493 

Duke  of  Cumberland  o.  QraTes,  9  Barb.  595,  afflimc^  *3D5 

Ellioott  V.  Mosier,  11  Barb.  574,  affirmed,  «20l 

Faure  v.  Martin,  18  Barb.  894,  affirmed,  ^210 

Franklin  t^.  Pendleton,  8  Sandf.  572,  affirmed,  *50S 

GoTemors  of  the  Almshouse  v.  American  Art  Un^oti,  13  Barb.  577, 

affirmed,  ^£8 

Hejward  v.  New  York,  8  Barb.  486,  affirmed,  *5}4 

Hill  V,  Mohawk  and  Hudson  Railroad  Co.,  5  Denio  SQ6,  ai!irm«d,      *I52 
Jennings  v,  Jennings,  5  Sandf.  174,  affirmed,  *546 

Ledyard  v.  Jones,  4  Sandf.  67,  affirmed,  *55a 

Litchfield  v.  White,  8  Sandf.  845,  affirmed,  #436 

Bfintum  v.  AUen,  8  Sandf.  50,  affirmed,  *22Q 

Montgomery  County  Bank  o.  Albany  City  Bank,  0  Bnrb.  897^  re- 

Tersed  in  part,  *459 

Montgomery  County  Bank  v.  Marsh,  11  Barb.  645,  affinn^d.  *48l 

People  V.  American  Art  Union,  18  Barb.  577,  affirmed.  ^40 

People  9.  Clark,  1  Park.  355,  reyersed,  «85tl 

People  V,  Gay,  1  Park.  808,  affirmed,  ^79 

People  V,  Newell,  18  Barb.  86,  oTerruled,  «t 

Rodman  v.  Munson,  13  Barb.  68,  188,  affirmed,  «9^  140 

Stevens  v.  Rowe,  8  Den.  827,  overruled.    Ledyntd  T.  Jm^^  ♦550 

Sullivan  v.  People,  1  Park.  847,  reversed,  UlSQ 

Van  Rensselaer  o.  Witbeck,  7  Barb.  183,  reversed^  *S17 

Wall  V.  Howard  Insurance  Co.,  14  Barb.  888,  overniled.     Wdl  t. 

E€Ult  River  Insurance  Co.,  *d!tQ 

Wolfe  o.  Howard  Ins.  Co.,  1  Sandf.  124,  affirmed,  fSiV 

Wright  9.  Douglass,  10  Barb.  97,  reversed,  ^ffti 


CEBTIPICATE  OF  DEPOSIT. 
See  Illboal  Contkaot,  2. 

OEBTIOBABI. 

1.  On  the  hearing  of  a  common-law  eerfiorort,  the  t-onrt  wilt  only  look  lOto 
the  facts  returned ;  it  will  not  assume,  that  them  w&a  otl^r  cvideDee  to 
sustain  the  Jurisdiction.    PeojplU  v.  /Sbpsr,  #428 
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OHABACTEH. 

1.  Eridence  of  the  good  character  of  a  witness  is  not  admissible,  unless 
^  kia  general  character  has  been  impeached,  either  in  the  direct  or  cross- 
examination.     People  y.  Oajf,  «37g 
S,  That  a  witness  has  been  committed  for  trial,  on  a  diarge  of  petjniy, 
wiU  not  warrant  eyidenoe  to  sustain  Aim;  until  convicted,  the  presumption 
of  innocence  prevails.  2^ 


CHABaE. 

I.  Tbe  jndge  may  properly  call  the  attention  of  the  jury  to  the  questions 
of  fact  upon  which  they  most  necessarily  pass  ;  and  where  there  is  oon- 
tiictjng  eyidence,  instruct  them  as  to  the  effect  of  discrediting  either  class 
of  witnesses.     People  y.  Lamed,  *445 

See  EXOBFTION. 


CHABTEB-PABTY. 

K  Where  a  charter-party  describes  the  vessel  as  *' of  the  burden  of  190 
toufl,  or  thereabouts,''  it  is  a  description,  and  not  a  warranty;  and,  if 
there  were  no  fraud,  the  fact  tiiat  her  burden  is  142  tons  only,  will  not 
ay  old  the  contract,  though  it  may  not  be  so  easy  to  obtain  shipments  by, 
or  insurance  upon,  vessels  of  her  size.    Ashbunter  v.  Balchen,         *862 

CIHCTJMSTANTIAI.  EVIDENCE. 

L  The  tools  wherewith  a  burglary  is  supposed  to  have  been  committed, 
may  be  exhibited  to  the  jury,  in  connection  with  evidence  tending  to  show 
Umt  they  were  used  in  the  perpetration  of  the  crime,  and  to  connect  them 
with  the  defendant  on  trial.     People  v.  Lamed,  *445 


COMMON  COUNTS. 

L  la  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  acoeptOTy 
tbe  bill  may  be  given  in  evidence,  under  the  money  counts,  where  a  copy 
haa  been  served  with  the  declaration.    Black  v.  Co^ffe^  *281 

COMPLAINT. 

See  Fleadiko,  S,  8. 

COMPTBOLLBB. 

1.  Bunds  and  mortgages,  assigned  to  the  comptroller,  as  security  for  dr- 
cuUting  notes,  under  the  act  of  1838,  c.  260,  can  only  be  re-transferred, 
in  the  cases  specified  in  the  statute ;  a  transfer  to  a  third  person,  on 
receiving  from  him  notes  of  the  bank,  to  the  amount  of  the  mortgage,  is 
void,  whether  made  to  him  directly  or  indirectly.    Mitchell  v.  Cook,  *5SS 
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CONDITIOIT. 

/ 

1.  Where  the  non-performance  of  a  condition  precedent  is  prevented  hy 
others  than  the  parties  to  the  contract^  it  is  not  equivalent  to  a  perfDrm- 
ance,  so  as  to  Test  a  right  in  the  grantee  ;  especially,  where  there  waa 
another  mode  of  performance  than  that  attempted.     Blackamiift  r.  Fei- 

CONPLICT  OP  LAWS. 

1.  The  courts  of  one  state  do  not  give  effect  to  an  insolrent  (U«icharge 
obtained  in  another,  as  to  a  creditor  who  does  not  reside  within  the  juris- 
diction, and  whose  debt  was  not  there  contracted,  though  jurl^ent  waa 
obtained  against  the  debtor  in  the  courts  of  the  state  where  the  dificimrg^ 
was  granted.     Donndly  v.  Cnrbettf  ^500 

t- 

CONSIDEBATION. 

I.  A  promise  bj  A.,  that  if  B.  will  do  a  certain  act,  A.  will  pay  a  sani 

of  money,  is  not  Toid  for  want  of  mutuality ;  if  B.  do  the  act,  k  is  a 

sufficient  consideration  to  support  the  promise,  though  he  were  not  bound 

to  do  it.     L'Amoreuxy.  Gould,  *S4a 

See  Illegal  Contract. 

MORTOAOE,  8. 

CONSTITUTIONAL  LAW. 

1.  The  act  of  10th  July  1851,  for  the  completion  of  the  Erie  Canal  enlai^e- 
ment,  was  unconstitutional,  and  contracts  made  in  pursuance  of  k,  wer« 
Toid.  It  violates  the  constitutional  provision  that  the  surplnji  of  ttiQ 
canal  revenues  shall  be  applied,  in  each  fiscal  year,  to  the  complct^ou  of 
the  canals ;  it  applies  part  of  such  revenues  to  the  payment  of  interest ; 
it  authorizes  the  contracting  of  a  debt  by  the  state ;  and  it  withdraws  the 
residue  of  the  canal  revenues,  after  the  completion  thereof,  from  the 
general  expenses  of  the  government.     Newell  v.  People^  *9 

S.  The  legislature  may,  by  virtue  of  the  right  of  eminent  domain,  authoHzo 
the  taking  of  private  property,  by  a  municipal  corporation,  for  publta 
purposes,  upon  payment  of  a  just  compensation ;  in  such  case^  there  ti 
no  reversionary  interest  in  the  representatives  of  the  original  owner,  and 
the  property  so  acquired  may  be  diverted  to  oAer  purposes.  Uejfward  v. 
City  of  New  York,  *ai4 

CONSTBUCTIVB  NOTICE. 

See  NoTiCB. 

CONSTBUCTIVB  TBUST. 

1.  If  a  tenant  for  life,  in  possession,  acquire  title  to  the  undivided  interest 
of  <me  of  the  reversioners,  and  suffer  the  property  to  be  sold  for  a 
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CONSTBUCTIVB  TBUST— (G>ntfnii«/.) 

mnmcipal  assessment,  and  himself  become  Hie  pnichaaer,  he  caimoi  Md 
for  his  own  exclusiTe  benefit;  the  title  thus  acquired  innres  to  the 
common  benefit  of  the  seTeral  parties  in  interest.  Burhant  t.  Van 
Zandi,  •52S 

CONSUL. 

I »  A  foreign  consul  is  not  liable  to  be  sued  in  a  state  court ;  and  tiie  fiMt 
that  ho  is  impleaded  with  a  citizen,  npon  a  joint  contract,  will  not  cotrfbr 
jnrisdiction.      Valarino  t.  ITumpson^  *S76 

2.  The  privilege  is  not  a  personal  one ;  and,  therefore,  the  defendant  cannot 
wfiivc  it,  by  appearing  and  pleading  to  the  merits ;  it  may  be  set  up,  for 
the  Arst  time,  in  an  appellate  court,  as  an  error  in  fact  Id^ 

COWTKACT. 

1 ,  A  promissory  note  giyen  bj  a  third  person  to  a  creditcnr,  in  consideratioii 
of  the  withdrawal  of  opposition  to  the  debtor's  discharge  in  baakruptcyy 
thougli  without  the  knowledge  of  the  latter,  is  Toid,  as  against  tiie  policy 
of  t]ie  bankrupt  law.    Bell  t.  LeggeU^  ♦17« 

2.  Where  a  contract  is  made  with  a  miller,  for  the  deliyeiy  of  a  quanti^ 
of  :vheat,  to  be  returned  manufactured  into  flour,  it  is  one  of  bailment 
anrt  not  of  sale ;  in  such  case,  the  title  remains  in  the  bailor*    FhHer  t. 

See  Illboal  Coktsaot. 

CONTaACTOB. 
1.  A  manicipal  co]iK>ration,  against  whom  a  reooYcry  has  been  had,  for 
fill  Injury  sustained  in  consequence  of  a  contractor  for  the  oonstmctioii 
of  a  public  sewer  having  left  it  unprotected,  has  no  remedy  orer  against 
ih^  contractor,  unless  his  contract  provided  that  he  should  use  precau- 
tion ary  measures  against  accidents.  In  the  absence  of  sndi  proviaion. 
it  is  the  duty  of  the  corporation  to  guard  the  excavation;  the  ocni> 
trocior  owes  no  sudi  duly  to  his  employer.    City  of  Bvffaio  t»  A(2o- 

COKTEBSION. 

Bee  Equitablb  Cokybbsioit. 

COBPOEATIOW. 
See  Banks. 

MANXTTAGTUBIirO  COUTAXY. 

Municipal  Cobfobatioh. 
Pbbsumftion. 
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COSTS. 

1.  Where  a  jadgment  against  two  defendants  is  reyersed  as  to  one,  xnd 
affirmed  as  to  the  other,  generally,  the  reversal  should  be  with  dd^u. 
Montgomery  County  Bank  y.  Albany  CUy  Bank,  *459 

S.  In  an  action  of  equitable  cognisance,  the  costs  are  in  the  discretion  of 
the  court,  under  2  306  of  the  code.     Cakoon  t.  Bcmk  of  Utiea,        ^4  SIS 


COVENANT. 

1.  A  coyenant  that  the  lessee  shall  have  the  refusal  of  Ae  premieet,  at 
the  expiration  of  the  lease,  for  a  specified  term,  is  a  covenant  to  reacw, 
for  the  same  rent,  for  such  term ;  and  the  lessor  is  bound  to  renew, 
whenever  the  lessee  mfiies  his  election.  Tracy  v.  Albany  Exchange 
Co.,  *i:3 

2.  Where  covenants  are  independent|  the  breach  of  one  is  no  excuse  for  tha 
non-performance  of  the  other.  .iSd» 


CBIMINAL  LAW. 

See  MuBDBB. 

DAMAGES. 

See  Mbasurb  or  Dahagbb. 
MiTiOATiOH  or  Daxaobs. 

DECEIT. 

1.  An  action  will  lie  for  a  fVaudulent  nisrepresentadon,  with  Intent  to 
deceive  the  plaintiff,  though  no  benefit  aocme  to  the  defondant,  Whii§ 
T.  Merritt,  «S5S 

DEFICIENCY. 

See  Ybndob  Aim  Pubohasbb. 

DEBELICT. 

1.  Goods  in  a  vessel,  simk  in  tide-waters,  are  not  wreck,  within  the  mean* 
ing  of  the  statute ;  thej  are  derelict  property,  upon  which  tlie  fintl^i 
and  salvor  has  a  lien,  by  the  maritime  law.    Baker  r.  Eoag^  *fi5A 

DEVISE. 

1.  Prior  to  the  revised  statutes,  where  lands  were  devised,  without  word* 
of  inheritance,  a  charge  of  legacies  upon  tlie  property  devieedT  did  not 
enlarge  the  estate  into  a  foe,  by  implication  ;  in  order  to  have  that  efTect, 
it  must  have  been  imposed  upon  the  devisee,  as  a  personal  duty  in  res  poet 
to  the  devise.    Mesick  r.  New,  «isa 
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DOWEB. 

1.  Ejectment  for  dower  must  be  brought  against  the  actual  occnpant  of  te 
premises,  though  not  the  tenant  of  the  freehold.    EUicoU  ▼.  Mosier,  *20l 

2.  The  widow's  receipt,  for  several  years,  of  one-third  of  the  rents  reserred 
on  her  husband's  demise,  will  not  bar  her  action  of  dower.  A  prior 
demand  of  dower  is  not  required.  Id, 

EJECTMENT. 

I.  Ejectment  for  dower  must  be  brought  against  the  actual  ootmpant  of  toe 
premises,  though  not  the  tenant  of  the  freehold.    EllicoU  y.  Montr ^  *S01 

EMINENT  DOMAIN. 
1.  The  legislature  may,  by  yirtue  of  the  right  of  eminent  domain,  authorize 
the  taking  of  private  property,  by  a  municipal  corporation,  for  public 
purposes,  upon  payment  of  a  just  compensation  ;  in  such  case,  there  if 
no  reversionary  interest  in  the  representatives  of  the  original  owner,  and 
the  property  so  acquired  may  be  diverted  to  other  purposes.  Htywirrd 
V.  Ciiy  of  New  York,  'SU 

EQUITABLE  CONVEBSION. 

1.  A  devise  to  executors,  with  power  to  sell,  but  without  an  abmlute 
direction  to  do  so,  does  not  effect  an  equitable  conyersion.  Hdrrit  r. 
Clark,  *242 

EQUITY. 

See  JoiKDEBOV  Actions. 

EBBOB. 

See  Wbit  ov  Ebbob. 

ESTOPPEL. 

1.  The  representatives  of  the  plaintiff  in  a  chancery  suit,  are  estopped  from 
litigating,  in  another  action,  the  validity  of  a  deed,  which  was  directly  in 
issue  and  determined  in  the  former  one.    Burharu  t.  Van  Zandt,    *52S 

EVIDENCE. 

1.  A  notary's  certificate  is  not  evidence  of  presentment,  unless  made  per- 
sonally ;  it  may  be  proved,  however,  by  the  clerk,  by  whom  die  pre- 
sentment was  actually  made.     Htnit  v.  Maybee,  *266 

2.  The  tools  wherewith  a  burglary  is  supposed  to  have  been  committed, 
may  be  exhibited  to  the  jury,  in  connection  with  evidence  tending  to 
show  that  they  were  used  in  the  perpetration  of  the  crime,  and  to  con- 
nect them  with  the  defendant  on  trial.     People  v.  Lamed,  *445 
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EVIDENCE— CCfli^i/pt;'/^.) 

B.  A  tvii tiler  may  be  asketli  io  an  iasurftnee  ciise,  whether  "Jio  ouiMiivgi 
insurc^l  would,  or  wotild  not,  be  denominated  bnck-hoiiscs.  Mead  v. 
N<Tih-jresttrn  /n,sj< rtiu cc  Co.,  *530 

See  Sheuiff,  3. 
Witness* 

EXCEPTIOlSr. 

1»  Wlicru  ft  elmr^  is  excepted  to,  fj:^"ci'«ll^%  ^^  error  in  one  of  several 
partieuliiivfl^  iiotoiilfed  to  tlic  Btterjlion  of  tlve  judi^t?,  will  be  disregtiideJ, 
on  Eippeali     IIurA  v.  Mayhte,  *'2C& 

2,  The  bill  of  i'xei'plUJiis  itni:^r  E^how  wliflt  tiiets  were  conj^iilerif^l  by  rba 
jiid;,^o  nil  estiibli-^licilj  in  pufiMsn^  upon  the  tjuei^tiuns  of  bnv  imulved  in 
J I  is  diarjjTO  tci  the  j  1117%      M&ad  v.  AWth~wifsitrfi  In  sura  nee  Vo.^  *530 

EXPERT. 

L  A  bjiililor  mnv  be  npkfd,  in  an  m^^nrftnee  ca^e^  whether  the  buildinj^ 

iiiHun^d  woubl,  ur  wouM  not,  he  deiiominated  briek-huu--^s.  Mtad   v. 

Niirifi-ii^sti^n  IiisurniiCe  Co.,  *530 

FACTOR. 

1,  If  g<Hids  be  ctinsigned,  with  inPtmctioTis  to  goll,  "on  nrrival,'^  the 
fsiCt^iT  miikes  bluii^elf  liable,  by  omitting  to  rlo  so,  in  ea?e  of  a  fall  in  the 
niarkt't.     Evmi^  w  Rfiot^  *186 

2,  Where  jrrxiila  are  ybip|ied  to  fl  factor  for  Fide,  with  a  Ictttr  directing 
liini  to  insure,  and  infurming  him  of  b  draft  on  net^mntof  tJic  proMtds, 
he  ne(iuires  no  little  until  an  aeeeptante  of  the  con^^ifrnment^  ui>f>n  th«s 
ti'inis  of  the  letter.      HVH^rr  r.  C^it^  *^sa 

3*  A  fuf'tar  a<.M|nires  no  litn  for  his  f^eneral  balance,  uniil  llie  propiTty  is 
aetnally  reeeiTed,  ludesa  in  parsuancc  of  nn  agreement  expressed  or 
nt'cc^^arih'  in  1  piled*  i*^ 

FALSE  RETURK- 
See  ShehifFp 

FEE-SIMPLE. 

K  Tiiffr  to  llie  reTistd  FtatiireSj  where  lands  were  devised,  without  words 
of  inhiL'titftTiee,  a  eliarp^  nf  lejiaeies  npon  the  property  devised,  did  not 
enbir^o  rbe  otate  into  ii  IVe,  by  iinplit^nlion  ;  in  order  to  lu^ve  rh»t  rfiVct, 
it  m^l^t  liave  been  inipi>-ed  uptm  tite  devisee,  m  a  personal  duty  in  rei^pcct 
to  the  devise.     Mr  sick  v,  Nkw^  *l^3 

,PIRE  I3SrSURAWCE- 

1.  Anj  statement  or  de^eription  in  a  pobey  of  In'^urjinee  a-i^ninst  fire, 
H'hkh  relates  to  th*  risk,  is  a  warrantv  :  therefore,  where,  in  a  politjy 

557 


>96 


INDEX. 


FIRE  UrSUBANCE— (Om^tiAf.) 

wpon  the  stock  of  a  ropemaker,  it  is  desoribed  m  contained  in  a  build* 
Ing,  '*  occupied* as  a  storehoiiBe,"  and  it  appeared,  that  a  portion  of  the 
builillng  was  used  for  packing  and  spinning  hemp,  the  policj  is  void. 
Wall  r.  Ecisi  River  Mutual  Insurcmce  Co.,  *370 

2,  A  provision  in  a  policy  of  insurance  against  loss  bj  fire,  that  if  the 
building  should  be  used  for  carrying  on  any  hazardous  business,  the 
policy  should  be  void,  is  a  prospective  warranty ;  and»  if  violated,  the 
policy  is  avoided,  though  such  use  be  not  continued  up  to  the  time  of  the 
lose.     Mead  v.  North-western  Insurance  Co,,  'SSO 

3.  So,  of  a  prohibition  of  the  use  of  camphene,  or  the  keeping  of  spirit- 
uouB  liquors,  though  they  be  removed  before  the  fire  reached  the  build- 
ing insured.  Id, 

4i  iDsurers  of  goods  in  the  public  stores,  are  liable  for  their  value,  in  case 
of  loss,  though  the  duties  have  not  been  paid  or  secured,  where  the  policy 
provides  that  the  loss  shall  be  estimated  according  to  the  true  and  actual 
cash  value  of  the  property.     Wclfe  v.  Howard  Insurance  Co*,         *588 


FIiOATINa  THEATBE. 
See  SmPFiire,  S. 

FEAIJDS. 

S»  StATUTB  OV  FRiLUM. 

HOMICIDE. 

See  MuBDBR. 

ILLEGAL  CONTEACT. 

1 .  A  promissory  note  given  by  a  third  person  to  a  creditor,  in  oonsideratioii 
of  the  withdrawal  of  opposition  to  the  debtor's  discharge  in  bankruptcy, 
though  without  the  knowledge  of  the  latter,  is  void,  as  against  the  policy 
of  tJi«  bankrupt  law.    Bell  v.  Leggett,  »176 

S,  Certificates  of  deposit,  payable  at  a  future  day,  with  interest,  issued  by 
way  of  loan,  by  a  trust  company  without  banking  powers,  are  iHegA 
and  void.    Neu>  York  lAfe  Insurance  fr  Trust  Co.  r.  Beebe,  ♦364 

8*  r<Tit-note8,  bearing  interest,  given  by  a  banking  association,  upon  a 
purchase  of  state  stocks,  for  the  purpose  of  raising  money  to  redeem  its 
cLirolatlng  notes,  are  void,  in  the  hands  of  an  accommodation  in- 
dorser,  by  whom  they  have  been  paid;  the  latter  being  chargeable 
with  notice  of  the  illegality  of  the  transaction.  Bank  Commissioners  v. 
St,  Lawrsnce  Bank,  *513 


INDIAN  BESEBVATIONS. 

1.  U^der  the  treaty  with  the  Seneca  Nation  (7  XT.  S.  Stat.  586),  an 
Indian  of  that  tribe,  in  the  actual  and  separate  occupation  of  lands 
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ZKDIAN  BESBEVATIOHS— (awiiiiiB*i.> 

upoo  tba  Tonftwundft  Tescrrationi  had  &  rip:!it  of  oocapniicf  until  tlio 
amooat  which  W  was  entitlwJ  to  receive  fof  Mr  imptovcmcnm  waa  deter- 
mined and  Awordedf  m  puraimiiise  of  the  tre»tj ;  mid  ha  uould  mftintAiii 
trespaM  for  a  forcible  eutTj  upon  the  landi  so  separately  ocscupied*  Black" 
mith  T.  FeOam,,  **»! 

S,  In  a  prooeediD^  to  n^movc  intnidcT&  upon  Indian  land«i,  under  the  not  of 
2l8t  March  1B21,  the  defoDdaata  must  he  eummoned,  id  order  lo  confer 
jurisdiction ;  aad  to  otithoriie  a  warrant  of  removal,  it  muat  appear,  tl^l 
the  landf  wrae  owned  or  occupied  by  an  Indian  nation.  Pe^pl*  v< 
Soper,  "^SB 


INDOBSEB* 

See  PnoKiBiOBT  Note,  9. 

IHSOLVBNOY, 

1.  The  eonrtf  of  one  state  do  not  gire  effect  to  an  imotrent  discharge 
obtained  in  another,  m  to  a  creditor  who  does  not  reside  within  the  jurift- 
diction,  and  whose  dehi  was  not  there  contraeted,  tliough  judgment  wai 
obtained  again^c  the  dehtor  in  the  eotirtA  of  the  state  where  the  discharge 
was  granted.    Donji^ls  t.  CbrMf,  *500 


EBTSXTBANCE, 

1.  Any  rtatement  or  dewrription  In  a  poUcy  of  innir«n^  against  fire, 
whidi  relates  to  the  risk,  U  a  warranty  ;  therefore,  where,  in  a  policy 
upon  the  stock  of  a  ropemaker,  it  i*  described  as  contained  in  a  build- 
ing, "occupied  as  a  storehouae,"  and  it  appeared,  that  a  portion  of  the 
building  was  lujod  for  packiug  and  spinning  hemp,  the  policy  is  void. 
Wall  T.  Eati  River  Mutual  tnmranct  CV*,  *370 

S«  A  proTision  in  a  policy  of  insurance  against  loss  by  fire,  that  if  the 
building  should  be  uaed  for  carrying  on  any  h&Mrdous  huBioe**,  the 
policy  should  he  void,  is  a  proBpcclivo  warranty  ;  and,  if  violated,  the 
policy  is  avoided,  though  foch  use  be  not  continued  up  to  the  time  of  the 
loss.     Mead  v.  N<rrth-iBe3S^m  Instiranca  Co.,  •saO 

8.  8o,  of  a  prohibition  of  the  use  of  campheue,  or  the  keeping  of  spirit- 
uona  liquort,  though  they  be  removed  before  the  fire  reached  the  bnitd* 
ing  insured.  ^"* 

4,  Insurers  of  goods  in  the  public  stores,  are  Uahle  for  their  value,  in  caM 
of  loss,  thougli  the  duties  have  not  been  paid  or  secured,  where  the  poli^ 
provides  that  the  loss  shnll  be  estimated  according  to  tlio  true  and  ■ctnal 
cash  value  of  the  property.     Wai/i  t.  Eoteard  Insurance  Oo*,         *5W 


IKTEBEST. 
SeeUiVKt^ 
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JOINBEH  OF  ACTIONS. 

1 ,  The  assignor  of  (x>llateral  securities,  maj,  with  a  claim  for  a  sorplnSy  Join 
Ofio,  for  a  surrender  of  the  original  eyidenoe  of  debt.  The  entire  daim 
is  of  G^^uitjkbli^  CiJgaLsancei  though  the  amount  of  the  surplus  be  undisputed. 
Cahoon  t.  Bank  of  Uiioa,  *4S6 

JOrST  DEFENDANTS. 

1.  Where  two  (kfcndants,  not  jointlj  liable,  are  sued,  and  the  compliant 
showa  no  cauH€  of  action  as  to  one  of  them,  the  objection  maj  be  taken 
on  ihe  triiUf  and  tlie  complaint  must  be  dismissed  as  to  such  defendant. 
Matttgctmry  County  Bank  t.  Albany  City  Bank,  *459 

JUDGMENT. 

I.  If  a  defciHlanti  relying  on  a  false  statement  made  bj  the  plaintiff, 
permit  Jud^^cDt  to  go  against  him  bj  default,  and  pay  it ;  he  cannot  sub- 
sequently sui^  for  that  which  would  have  a  good  defence  to  the  former 
action^  if  he  hnd  not  been  fraudulently  imposed  on  by  the  plaintiff 
thcTOin ;  for  this  would  enable  him  to  impeach  the  judgment  collaterally. 
mUit  V,  McrriU,  *S5S 

See  Estoppel. 

JtmiSDICTION. 

1.  A  crtmmal  oH'coco  conmiitted  on  board  of  a  steamboat,  dose  to  the  Long 

Island  &hoT^,  in  Suffolk  county,  upon  a  trip  from  the  dty  of  New  York 

to  Korwich,  in  Connecticut,  is  not  indictable  in  die  county  of  New 

York.     Aianiey  v.  People^  •SftS 

See  CoNAUu 

JITBT. 

1.  If  the  name  of  a  juror  be  called,  and  he  do  not  appear,  it  must  be 
ttttimed  to  the  box,  with  the  undrawn  ballots ;  and  if  he  subsequently 
return  into  court,  neither  party  can  require  that  he  be  sworn  upon  the 
panel*     People  Y.  Lamedp  *448 

LAKDIiOBD  AND  TENANT. 

U  Wbero  there  is  a  right  of  re-entry,  for  non-payment  of  rent,  a  sub-tenant 

may  pay  hta  rent  to  the  paramount  lessor,  in  order  to  protect  his  pOs- 

se^on ;  ehongb  there  be  no  demand,  nor  thepat  of  legal  proceedings. 

Peek  ¥.  IngfTsoHf  *W8 

Sec  Lb  ABB. 


LEASE. 

L  A  ixivcnant  that  the  lessee  shall  hare  tfao  refusal  of  the  premises,  at 
ihe  expiration  of  the  lease,  for  a  specified  term,  is  a  oorenant  to  renew, 
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for  the  same  rent,  for  such  term;  and  the  lessor  is  boond  txi  rcnc^, 
whenercr  the  lessee  makes  his  dectioiL  TVocy  t.  Albany  Exduing^ 
Co.,  *472 

I.IEN. 

See  Faotob,  8l 
Saltaob* 

LIMITATION. 

See  Adtbbsb  Posbbbsiov. 

LOTTERY. 

1.  A  distribntion  by  lot,  among  the  members  of  an  art  union,  of  worki 
of  art  pnrchasod  bj  their  subscriptions,  is  a  lottery,  and  r^ndeni  the 
parties  liable  to  the  penalty  therefor,  prescribed  by  the  revised  statutes. 
Governors  of  the  Almahtnue  r.  American  Art  Union^  ^2d 

2.  Though  a  distribution  by  lot,  of  works  of  art,  among  the  members  of  an 
art  union,  is  a  lottery,  which  renders  the  parties  liable  to  a  pecuniary 
penalty,  it  does  not  subject  the  property  to  forfeiture,  under  the  statute* 
People  T.  Ainerican  Art  Union,  •S40 

MAinjPACTxmiNa  compant. 

1.  Where  the  stockholders  of  a  manufacturing  company  are  jointly  and 
scYcrally  resix)nBible  for  its  debts,  to  the  nominal  amount  of  their  stock, 
and  liable  to  suit,  after  a  refusal  of  payment,  on  a  presentntion  of  the 
claim  to  the  proper  officer,  a  creditor,  under  the  reyised  statutes  (t  IL  S* 
461),  may  file  his  bill  in  equity  against  the  corporation,  and  auch  atock* 
holders  as  he  knows,  in  order  to  charge  them  with  the  payment  of  \m 
debt ;  and  at  the  same  time,  pray  a  discorery  of  the  names  and  rc^dences 
of  the  unknown  stockholders,  with  the  amount  of  their  stock,  in  order 
to  make  them  parties  by  amendment.  Bogardas  t.  Rosendale  Manufac- 
turing Co.,  'H? 

MAXIMS. 

Interesse  reipublicas  ut  sit  finis  litinm.     FFSUfe  ▼.  MerriU^  ^asS 

MEASUBE  OF  DAMAGES. 

1.  The  measure  of  damages,  m  an  action  against  a  charterer^  for  refbgiog 

to  furnish  a  cargo,  is  the  stipulated  contract  price,  deductm^^  t!ie  aet 

earnings  of  the  vessel,  during  the  time  she  would  have  been  occupied 

in  the  charter  voyage,  including  lay-days.    Aahbwmer  v.  BaltJyen^    *2%2 

See  Iksuraxce,  4. 

Sherifv,  2,  6,  6. 
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i  MEBGEH. 


l«  If  a  mortgagor  sell  a  pordon  of  the  mortgaged  premises,  4>e  grantee 
asatiitiing  the  pajrroGdit  of  th&  mortgage-debt,  as  part  of  the  consideration, 
t^G  land  60  purchased  becomes  the  primary  fond  for  its  payment ;  and 
if  a  remote  grantee  of  snch  part  of  the  land,  purchase  the  mortgage,  it 
ii  tlicrebj  discharged ,  and  cannot  be  enforced  against  the  residoe  of  the 
mortgaged  prcmisefli     RuittU  t.  Pittor^  *171 

MITiaATIOir  OF  DAliAGES. 
Sea  SuBiUFF,  5,  Q. 

HORfFGAGE. 

U  The  disdiorgt)  of  a  tnorrgage,  by  the  mortgagee  to  the  mortgagor, 
without  its  production^  b  inoperative,  as  against  a  third  person,  to 
whom  it  liad  been  assi^ed  as  security  for  a  loan ;  the  non-production  of 
the  in^tnmieTit  U  nuflident  to  put  the  mortgagor  upon  inquiry,  and  to 
afTect  him  ^vith  constructivo  notice.     Broum  t.  Blifdenburgk,  *141 

IE,  If  a  moi-t^ofor  sell  a  portion  of  the  mortgaged  premises,  the  grantee 
osAtmun^  the  pnj^ment  of  the  mortgage-debt,  as  part  of  the  consideration, 
tho  knd  go  purchased  becomes  the  primary  fund  for  its  payment ;  and 
if  a  remoto  graLLtcc  of  Euch  part  of  the  land,  purchase  the  mortgage, 
it  is  thereby  discharged,  and  cannot  be  enforced  against  the  residue  of 
the  mortgaged  premises.     Eussell  t.  PUtor,  *171 

A.  A  mortgage  for  porchose^money  is  yaUd,  though  the  mortgagor  never 
call  for  his  deed,  which  is  to  be  subsequently  delivered,  on  surrender  of  a 
oertiRcato  to  that  effect ;  there  is  no  want  of  consideration  for  the  mort- 
gage.    Furji^ers'  Loan  and  Ihtsi  Co.  T.  Cbrfis,  *46tt 

MTTEnCIPAL  CORPORATION. 

1.  A  municipal  corporation^  against  whom  a  recovery  has  been  had,  for 
an  injury  sustained  in  ajnsequenoe  of  a  contractor  for  the  construction 
of  a  public  sewer  haying  left  it  xmprotected,  has  no  remedy  over  against 
the  contractor,  noless  hia  contract  provided  that  he  should  use  precau- 
tionary measures  egmnst  accidents.  In  the  absence  of  such  provision, 
it  U  the  duty  of  the  corporation  to  g^uard  the  excavation ;  the  con- 
tractor owes  no  such  duty  to  his  employer.  City  of  Buffalo  v.  HoUo- 
way,  *499 

MITRDEH. 

I.  The  iTitcnticnal  killing  of  a  human  being,  without  provocation,  and 
not  in  sudden  combat,  is  murder,  without  regard  to  the  degree  of  delib- 
eration I  it  is  enough,  that  the  intent  to  kill  precede  the  act.    People  v. 

t>  Aq  iutcunonal  killing,  witliout  provocation,  is  murder,  though  done  in 

tlic  ]jcat  of  passion.     People  v.  SuUivanf  *896 

a.  Whore  one  bclloTcs  himself  about  to  be  attacked  by  another,  it  is  hit 
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datjr,  if  possible,  to  avoid  it ;  Uw  ri^t  of  attack  for  the  purpose  ot 
self-defence,  does  not  arise,  until  he  has  done  everTthing  in  his  power  to 
avoid  the  necessity.     People  v.  Sullivan^  ^568 

4.  Where  a  mutual  combat  has  been  terminated,  and  a  fatal  blow  is  after- 
wards struck,  the  question  is,  whether  there  has  been  sufficient  cooling- 
thne ;  not  whether  the  prisoner  did,  in  point  of  fact,  remain  in  a  state  of 
anger.  id* 

VON-BESIDENT  DEBTOR. 

See  ATTAcmfBirT. 

VOTABIAL  CERTIFICATE. 

1.  A  notary's  certificate  is  not  evidence  of  preeentment,  unless  made  per- 
sonally ;  it  may  be  proved,  however,  by  the  derk,  by  whom  the  pre- 
sentment was  aotoally  made.    Htmi  v.  Maybte^  ^66 


HOTIOE. 

1.  The  discharge  of  a  mortgage,  by  the  mortgagee  to  the  mor^agor,  with- 
out its  production,  is  inoperative,  as  against  a  third  person,  to  whom  it 
had  been  assigned  as  security  for  a  loan ;  the  non-production  of  the 
instrument  is  sufficient  to  put  the  mortgagor  upon  inquiry,  and  to  affect 
him  with  constructive  notice.    Brwm  v.  Blydeniburgkf  '^141 

See  Pbomissobt  Kotb,  8. 

NOTICE  OP  NON-PAYMENT. 

1.  A  notice  of  non-payment,  by  mail,  directed  to  the  post-office  through 

which  the  indorser  usually  receives  his  letters,  is  sufficient,  thou^  he 

reside  in  a  neighboring  village,  where  there  is  a  post-office,  through  which 

he  occasionally  receives  letters.   Montgomery  County  Bank  v.  Marshf  *481 

See  Proxissobt  Notb,  8. 

PARENT  AND  CHILD. 

1.  A  f&ther  cannot  maintain  an  action  for  the  seduction  of  his  minor 
daughter,  against  one  to  whom  she  is  indented  as  a  servant.  Dain^r. 
Wyeoff,  *191 

PENAL  ACTION. 

1.  In  a  proceeding  to  remove  intruders  upon  Indian  lands,  under  the  act 
of  2lBt  March  1821,  the  defendants  must  be  summoned,  in  order  to  con- 
fer jurisdiction ;  and  to  authorize  a  warrant  of  removal,  it  must  appear, 
that  the  lands  were  owned  or  occupied  J[>y  an  Indian  nation.  People  v. 
T,  »428 
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FEHFOHMAirCE, 

Bc»e  Condition. 

PERSONAL  PBOPERTY. 

L  A  warchouj&cmaa^fl  receipt  for  a  qmuitity  of  flour,  in  Btore,  does  not 
pa&s  the  litle^  until  it  b  actoaUj  aeparated  firom  the  mais;  it  merely 
gires  a  fight  of  action  ftgBinsi  the  reoeipton     Qordinm'  y.  Siiydam^  *857 
8co  Contract,  2* 


PIiEADING. 


1 .  In  nn  aiCtion  h j  the  indorsee  of  a  bill  of  exchange  against  llie  acceptor, 
th?  bill  may  be  giren  m  eyidcnce,  under  the  money  connts,  where  a  copy 
has  bccTi  served  with  the  declaration.     Blade  r.  Cb^e,  *281 

i.  A  complaint,  an^rring  that  the  defendant  is  indebted  to  the  plaintiffs  in 
a  specified  eutG,  for  good^  ^old  and  deUrered  by  the  plaintiffii  to  the 
defendant,  at  hb  reqticst,  is  &nfficient,  on  demurrer.  It  contains  all  the 
egsentiab  of  an  indthxiatm  coant,  in  debt,  at  conunon  law.  AlUn  r. 
Patterson^  *476 

3.  The  assizor  of  collateral  t^ecoiities,  may,  with  a  claim  for  a  surplus. 
Join  oDe^  for  a  ^surrender  of  the  original  eyidence  of  debt.  The  entire 
daim  i^  of  ec^nitable  co^i^ance,  though  the  amount  of  the  surplus  be 
Ufidisputccl.     Ciihoon  v.  ilttnk  of  Utica,  48 tt 

4.  An  arermctit  in  rhe  comploint,  that  by  reason  of  a  contract,  it  became 
the  duty  of  the  defendant  to  do  certain  acts,  is  insufficient ;  the  facts  must 
be  stated  from  which  the  duty  arose.     CUy  of  Buffalo  y.  BoHowagf  *498 


POST-HOTES, 

See  Bahxs,  S,  T« 

PKACTICE. 

See  ATTACHirairT* 

Costs. 

Joint  Defend AivTip 

JtJBT. 
WlTKEBS. 

PBESEHTMEITT. 

Bee  Fbomijisort  Notb,  1,  t« 


PBESUMPTIOir. 

1.  A  coBTejonce  by  a  corporation,  in  the  absence  of  proof  to  tbe  contniy, 
will  bo  preanmed  to  haTC  been  made  in  punuance  of  its  powers ;  If  It 
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PEBSTJMPTION— (C^inuerf.  > 

have  power  to  hold  mnd  oon^ef  rts*l  estate,  under  ftoy  circamstJiDM?* 
F<irm$ra*  Loan  and  Tnut  €&,  y.  Ourtaf  *4m 

PRETERMITTED  CBFEHCE. 

1.  If  ft  defendant,  relying  ou  a  ttxiae  atntemcnt  made  hj  the  pljuntifi",  pcmut 
judgment  to  go  against  him  by  dcfatiltj  utitl  p&j  ii ;  b«  i^winpi  t^absequcntly 
sne  for  that  which  would  have  b  good  defence  to  tbe  former  acilooi  if  he 
had  not  heen  fraudulently  impoB^^d  on  bj  tLc  t^lnintiff  tltorelti ;  fur  thii 
would  enable  him  to  impeach  the  jndgnieTit  coUatemllj.  IVhite  v.  M«t- 
riUf  *39S 

PRINCIPAL  AND  AGENT, 

1.  A  principal  is  not  estopjicd  from  controrerting  tha  dec'lanitiona  of  Ml 
agent,  not  made  within  the  scope  of  tb«  agency.  An  agent  employed 
to  borrow  money  on  mortgage^  cannot  bind  his  princ^ipal  by  declaring 
himself  to  be  the  owner  of  the  eecnrity,  iVew  York  Lift  Insurant*  |* 
Thut  Co.  V.  Beebe^  *364 

See  Bavks,  .6. 
Faotob. 


PROMISSORY  NOTE, 

1 .  A  notary's  certificate  is  not  cTiil^iice  of  presentment,  unlcsfi  made  pcraon- 
ally :  it  may  he  proved,  however,  by  the  clerk,  by  whom  the  presentment 
was  actually  made.     Hunt  v.  Maifbe^^  ^266 

2.  A  presentment  at  the  plac<>  de^iintaceil  by  the  m&ker,  to  one  who  rep- 
resents himself  to  be  the  party,  is  pn'md  facit  j^ood*  Jif* 

8.  If  the  residence  of  the  indor&er  cannot  be  ascertain cd^  on  dillgt^t  in- 
quiry, notice  of  non-payment  is  dispensed  flrith.  M* 

4,  A  notice  of  non-payment,  by  mail,  directed  to  the  post-qfRco  throngb 
which  the  indorser  usually  receives  hia  letters,  is  snffldent,  thongh  he 
reside  in  a  neighboring  vHlftge,  where  there  is  a  post-office^  through  which 
he  occasionally  receives  lettered  Montgomcrtf  Count  if  Bank  r,  Marshy  *4H 


PXJLTENEY  ESTATE. 

Title  to.    Duke  of  Oumbirland  v.  Grnvu^ 


*305 


RAILROAD. 

1.  Where  lands  reqmred  for  the  ccmatrnetjon  of  a  raihroad,  are  diieeted  to 
be  appraised,  without  ded action  for  benefits,  the  property  mtast  be  a|v 
praised  at  its  actual  value  ;  a  reFervation  of  certain  easements  and  privi- 
leges to  the  owner,  is  unautboriied.     Hill  v.  Mohawk  ^  Htaim^  Railroad 

Co.,  *i5a 
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BECEIVEB. 

1.  A  tr^nfiflctiou^  bj  a  ^bmking  aAaodation,  in  excess  of  iti  power?,  fa 
void ;  and  a  receiver  may  reclAim  seooritie^  trftOBfen^  b^  .  ,  ii>  riolft- 
tioii  of  kw.     Taimage  r.  Pdi,  *dM 

BENT.  * 

8ae  LANiJiiOftD  jjid  Tbhaxt. 


BESCXSSIOir. 

See  AucTioMj  S. 

BETtTEH-- 

See  Sheriff,  9. 

SAXiVAGE. 

1,  GoodB  in  a  yeBsel^  Eiink  in  tMe^waterSf  aie  not  wreck,  within  the  mean- 
ing of  the  itatuia ;  they  ore  derelict  property,  upon  which  the  find-er 
And  salror  has  a  lien,  bj  the  maritime  law.     Baker  r*  Moag^  *6S5 

SATISFACTIOH^. 
Bee  MaRT<}AQ£> 

SEDtrcTroiT> 

I.  A  father  cannot  maintain  an  action  for  tliG  seduc^tion  of  his  minor 
daughter^  ogainet  one  to  whom  flhe  is  indented  oa  a  seryanl,    Dmn  t, 

BENECA  ITATIOK, 

See  IiTDiAir  RebekTh^tions. 

8HEBIFF. 

1,  It  is  no  defence  to  an  action  against  a  shcnfT  for  a  false  retonx  to  an 
execution,  that  the  writ  was  irregularly  isaued  withia  thirty  days  from 
tk\(i  rendition  of  the  judgment.     Bacon  t.  CropHj/f  *i95 

S.  In  an  action  for  a  false  return,  the  ghoriff  is  liable  for  the  full  amount 
indorsed  on  the  execution,  If  the  defendant  had  diffident  property  ;  the 
aberiff  cannot  be  pcrnutted  to  show  that  eo  much  waa  not  due  upon 
the  judgment.  Id. 

3,  In  an  action  ugaiust  a  sheriff,  for  moneys  colleeted  on  an  cxceutiou,  the 
retttm  is  conelasiTe  evidence  of  the  amoantj  Ihough  made  by  a  deputy, 

.  Sh^dtn  V.  Paynty  *455 

4.  InstmctiouB  given  by  the  plaintiff  in  an  execution  to  a  dcputy-slteriff, 
do  not  affect  the  liability  of  the  sherifT  for  the  acta  of  the  deputy,  if  €ba 
litter  do  nothing  in  pur«uan«e  of  sack  inatructkini,  id. 
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SHEBIFF— (  Continued, ) 

5.  In  on  action  against  a  sheriff  for  tho  non-return  of  an  eKecuCton,  he  ii 
primd  facie  liable  for  its  amoont,  without  ayermoiit  or  proof  of  gp<M*iftl 
damages.     Ledyard  v.  Joiia,  '■550 

6.  He  may  show,  in  miUgation  of  damages,  that  the  defendant  had  no  pro- 
perty, out  of  which  the  debt  conld  hare  been  levied  \  but  not  that  tbo 
judgment  is  still  collectible.  Id^ 

SHIPPING. 

1.  The  charterer  of  a  vessel,  who  is  designated  as  master^  baa  power  lo 
contract  a  debt  for  materials,  which  will  be  a  lien,  under  tbc  ttatute 
(2  R.  S.  49S).  In  such  case,  it  is  sufficient,  in  an  appllciicion  for  au 
attachment,  to  aver  that  the  debt  was  contracted  by  him,  as  *'  master^ 
owner  or  agent."     PmuUeton  r,  fVanklin,  *50a 

2.  A  steamboat,  enrolled  and  licensed  as  a  coasting  tgescI,  is  witMn  Ihe 
act;  she  is  liable  to  be  attaclied  for  a  debt  contracted  in  fitting  her 
up  for  a  floating  theatre.  M. 

SPECIAL  VEBDICT. 

1.  What  is  a  sufficient  finding  of  a  sheriff's  sale  upon  tx  jndgtm'nt,  m  a 
special  rerdict.     Wright  y.  Douglass,  *564 

STATUTE  OP  FRAUDS. 

1.  A  parol  agreement,  on  a  sale  of  goods  for  cash  (whidi  ai^  delivered), 
that  the  purchaser  shall  haye  the  benefit  of  the  retum-dutics.  Is  valid, 
u^der  the  statute  of  frauds.    AlUn  y.  Aguirrs,  *54d 

STATUTE  OP  LIMITATIONS. 

See  ADyBBflB  Possession* 

STATUTE  OP  USES* 

1.  A  trust  may  be  established,  by  a  recital  in  a  oouYcjimcQ  to  whlc^  Qua 
trustee  and  cestui  que  trust  are  parties ;  though  the  deed  to  the  trastee 
be  absolute  in  form.  In  such  case,  if  the  cestui  que  trust  h  cntiiled  to 
the  actual  possession,  and  the  receipt  of  the  rents  nnd  profits,  the  estate 
is  executed  in  him  by  the  statute  of  uses.     Wright  v.  Douglass,      «50i 

STOCKHOLDER. 

See  Makufacturiko  Compant* 
Witness,  3. 


TAXES. 

1.  Where  a  statute  prescribes  a  form  of  certificate  to  bo  signed  by  the 
assessors  and  attached  to  their  assessment-roll,  a  aubstantijil  compUanoi 
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TAXES— (Coiilwtterf.) 

with  it  ii  nooesaaiy  to  confer  juriwliction  on  tto  board  of  tapenrison  to 
uaposo  a  tax,  and  israe  their  warrant  therefor ;  and  the  defect  being 
apparent  on  the  face  of  the  warrant,  it  affordi  no  protection  to  the 
coUector.     Van  BmmtlMr  y.  WUbeck,  «617 

TBESFASS. 

Sc«  iNDLUr  BsaSRTATXOMBi  1. 


TBIAL. 

See  Chabob. 

ExoEPTioir. 

TRUST. 
U  A  Crust  created  by  will,  which  mag  hare  the  effect  of  suspending  the 
power  of  (Ulenation,  during  more  than  two  lives  in  being  at  the  death  of 
the  tcjtator^  is  illegal  and  Toid.    Jenmings  r.  Jennings,  *546 

1.  Tlufl  doG^ne  applied  to  a  deyise  for  the  maintenance  and  education 
of  four  iofants,  with  a  direction  for  the  accumulation  of  the  surplus,  and 
A  diT^i^iQ^  of  the  fund,  as  the  cutuis  que  trust  should  sucoessiTelj  become 
of  age.  I(L 

3.  A  trust  maj  be  established,  hj  a  recital  in  a  conveTance  to  which  the 
tntatcD  and  eestuis  que  trust  are  parties ;  thou^  the  deed  to  the  trustee  be 
absolute  in  form.     Wright  r.  DougUus^  *564 

4,  In  sudi  cnse,  if  the  cestui  gu€  trust  is  entitled  to  the  actual  possession, 
an  J  the  receipt  of  the  rents  and  profits,  Had  estate  is  executed  in  him  by 
ihe  ^statute  of  uses.  IbU 

See  AcouMUiATioir, 
CoNSTBUcnra  Trust. 
Will,  1. 

TBUST  FOB  CBEDITOBS. 

I.  A  truHKe  for  the  benefit  of  creditors,  being  entitled  to  a  compensation 
for  hid  services,  is  chargeable  with  ordinary  care  and  diligence ;  and, 
therefore^  a  provision  that  he  ihall  only  be  accountable  for  losses  ooca- 
Eioned  by  gross  negligence  or  wilful  misfeasance,  avoids  the  assignment. 
Lit^Jd  V.  WhiU,  *438 


USB, 


B€o  Statutb  OV  XJlBf. 


ITSUEY, 

t.  To  con?titate  usury,  there  must  be  ^loan,  a  taking  of  more  than  lawfhl 
internet,  and  a  corrupt  agreement ;  it  is  not  usoiy,  for  a  banking  assoda- 
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tion  to  reocire  ft  mortgage  for  its  stock,  though  the  m&rket  pdcQ  ts  h^\o^ 
par.     TalmagB  v.  P«tf,  *3as 

S.  Where  a  mortgage  bearing  seven  per  cent,  interest,  in  tnt&tKitad  to  a 
lender,  and  the  loan  is  made  in  post-notes,  bearinj^  four  trnd  a  Imlf  per 
cent,  interest,  the  mortgage  is  roid  for  nsnrj.  Nao  York  Life  Inturnnc* 
ir  Trust  Co.  V.  Beebe,  *364 

VENDOB  AND  PUBCHASEB. 

1.  Where  a  vendor  of  land  accepts  a  deed,  describing  tM  promisee^  in  the 
words  of  the  contract,  as  containing  a  certain  number  of  acres,  *  ^  be  the 
same  more  or  less,'*  he  is  not  entitled  to  a  deduction  from  the  porehAse- 
money,  on  account  of  any  deficiency  in  the  quantity  of  Und  coovf  jecU 
Faure  Y.  Martin,  ♦210 

VEBDICT. 

See  Special  Vbhdiot, 

VESSELS. 

See  Shifpin». 

VOUCHEB. 

1.  The  assignor  of  collateral  securities,  in  which  he  is  a  joint  maker^  in  an 
action  for  an  account,  is  entitled  to  a  delivery  thereof,  ba  u  voucher  ngmnsi 
his  co-maker.     Cahoon  v.  Bank  of  Utica^  *4ftfi 

WABEHOXJSE  BECEIFT. 

1.  A  warehouseman's  receipt  for  a  quantity  of  flour  in  etore^  doe$  tjot  pass 
the  title,  until  it  is  actually  separated  from  the  mass ;  it  merely  fp^vc$  a 
right  of  action  against  the  receiptor.     Gardner  v.  Sv^dimi^  *3a7 

WABEANTY. 

See  Chabtbb-pabtt. 
FiBB  Inbubakob. 

WIDOW. 

SeeDowBB. 

WILL. 

1.  Where  the  material  provisions  of  a  ^irill  are  illegal,  and  cannot  ho  sepa* 

rated  from  the  rest,  without  defeating  its  general  scheme,  the  whole  li 

void,  and  the  property  must  be  disposed  of,  as  in  case  of  an  mtostacy* 

HarriB  v.  Clarky  *242 

See  Devisb. 
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WITNESS. 

1.  Evidence  of  the  good  dmracter  of  a  wituesi  li  not  admisslbls^  imlcai 
hib  general  diaract^r  h&B  been  imp^acheilp  dtLer  in  the  direct  or  crOM- 
OXatrjiuntioTi,     Pe&pler,  Gq^^  *^7B 

i.  Tlu,t  a  witness  h&s  been  committed  for  ItlaI,  oh  ft  cbuge  of  perjarr, 
will  noi  wan-ant  evidence  to  sustain  Aim;  tratU  conrictedp  tbe  preaninptioii 
of  inntwenco  pi'evails.  Id* 

X  A  gtockliolder  of  a  corporstiott  h  ^  compotont  witaou  for  it,  under  tho 
code,  in  an  action  ia  \rbich  ho  ij  not  named  as  a  pmiy*  Monlgonierf 
County  Bank  f.  Marshy  *48l 

WBECK. 

See  Dersliot. 


WRIT  OF  EBEOB. 

L  The  act  of  lB52j  c*  BS,  nuthori^ed  A  writ  of  en*or|  on  behalf  of  the 
peopICf  in  n  eriininal  CAse,  where  the  cause  was  pending  lu  an  appcliate 
court,  nc  i\K  time  of  ita  passage,  and  judgment  of  reversal  was  snbs&- 
qnently  r^Elercd.     F^pie  t.  Clark ^  ^385 

Z,  A  judgment  of  revetBalf  ftfler  a  convictioii,  1a  reTJewahk  bj  writ  of 
error,  Kmder  that  acu  M 
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